ESTTA Tracking number: ESTTA1374891
Filing date: 08/02/2024

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding no.

91287571

Party

Plaintiff
We Are Happy, LLC

Correspondence KEVIN J. MCDEVITT
address NEAL & MCDEVITT, LLC
2801 LAKESIDE DRIVE, SUITE 201
BANNOCKBURN, IL 60015
UNITED STATES
Primary email: pto@nealmcdevitt.com
Secondary email(s): kmcdevitt@nealmcdevitt.com, ndelat-
orre@nealmcdevitt.com
847-881-2463
Submission Answer to Counterclaim
Filer's name Nicholas G. de la Torre
Filer's emalil pto@nealmcdevitt.com, ndelatorre@nealmcdevitt.com, kmcde-
vitt@nealmcdevitt.com
Signature /ngt/
Date 08/02/2024
Attachments 2024.8.2 Answer to Counterclaim (Opp. No. 91287571)-NMS.pdf(194763 bytes )




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

We Are Happy, LLC, ) Opposition No. 91287571
Opposer/Counter-Defendant, 3 Application Ser. No. 90754417
v ; Mark: HAPPI
Happi Co. ;
Applicant/Counter-Plaintiff. ;

OPPOSERS/COUNTER-DEFENDANT’S ANSWER AND AFFIRMATIVE DEFENSES

Pursuant to TBMP § 313.06 and Fed. R. Civ. P. 12(a)(1)(B), Opposer We Are Happy, LLC
(“Opposer”), by and through their attorneys, answer Applicant Happi Co.’s Counterclaim (Dkt.

No. 10) as follows:

1. Opposer admits the allegations set forth in 1 of the Counterclaim.
2. Opposer admits the allegations set forth in 9 2 of the Counterclaim.
3. Opposer admits the allegations set forth in q 3 of the Counterclaim.

4, Opposer admits that, On October 18, 2023, a Nunc Pro Tunc Assignment from Mr.
Dubitsky to Opposer, with an effective date of August 10, 2023, was recorded with the USPTO in
connection with the application that matured into the ‘194 Registration. Opposer further admits
that the execution date of said Nunc Pro Tunc Assignment was September 23, 2023. Opposer
denies the remaining allegations set forth in § 4 of the Counterclaim.

5. Opposer admits that, on March 9, 2024, Opposer filed a Statement of Use in the
application which matured into the ‘194 Registration, claiming bona fide use in commerce since
January 31, 2024, of the applied for HAPPY mark in connection with the following goods: coffee;

coffee drinks; espresso drinks; espresso; prepared coffee and coffee-based beverages; cold coffee;



tea; coffee pods; instant coffee; ground coffee beans; whole coffee beans; coffee-based iced
beverages; roasted coffee beans; beverages made of coffee or roasted coffee; coffee beans; tea-
based iced beverages; iced tea; liquid coffee; cappuccino. Opposer denies the remaining

allegations set forth in § 5 of the Counterclaim.

6. Opposer admits the allegations set forth in § 6 of the Counterclaim.
7. Opposer denies the allegations set forth in 9 7 of the Counterclaim.
8. Opposer denies the allegations set forth in 9 8 of the Counterclaim.
9. Opposer denies the allegations set forth in 9§ 9 of the Counterclaim.

10. Opposer denies the allegations set forth in q 10 of the Counterclaim.

11. Opposer denies the allegations set forth in 11 of the Counterclaim.

Affirmative Defenses

In addition to the foregoing, Opposer pleads the following affirmative defenses to
Applicant’s Counterclaim:

12. Any erroneous statement made by Opposer in connection with the prosecution of
the application which matured into the ‘194 Registration constitutes mistake, and was not made
knowingly and/or with the intent to deceive.

13. The Counterclaim fails to state a claim upon which relief may be granted.

14. Applicant has not stated with sufficient particularity the circumstances constituting
Applicant’s claim of fraud.

WHEREFORE, Opposer prays that:

A. Judgement be entered for Opposer and against Applicant on Applicant’s counterclaim;

B. The counterclaim be dismissed in its entirety, with prejudice;



C. Judgement be entered for Opposer and against Applicant in the Opposition;

D. The Notice of Opposition be sustained in its entirety, with prejudice.

Dated: August 2, 2024 Respectfully submitted,

/s/ Nicholas G. de la Torre

Kevin J. McDevitt (IL Bar No. 6205086)
Nicholas G. de la Torre (IL Bar No. 6269612)
NEAL & McDEvITT, LLC

2801 Lakeside Drive, Suite 201
Bannockburn, Illinois 60015

Telephone: (847) 881-2463
kmecdevitt@nealmcdevitt.com
ndelatorre(@nealmcdevitt.com
pto@necalmcdevitt.com

Attorneys for Opposer

CERTIFICATE OF SERVICE

I hereby certify, in the matter of We Are Happy, LLC v. Happi Co. (Opposition No.
91287571), that on the 2nd day of August, 2024, I caused a true and correct copy of the foregoing
OPPOSERS/COUNTER-DEFENDANT’S ANSWER AND AFFIRMATIVE DEFENSES to
be served by email upon the following attorneys of record for Registrant at the following email
addresses:

Marsha G. Gentner

Dykema Gossett PLLC

1301 K Street NW, Suite 1100 West
Washington, DC 20005
dvkema-tm@dykema.com
mgentner@dykema.com
meilbert@dykema.com

/s/ Nicholas G. de la Torre
Nicholas G. de la Torre
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