
ESTTA Tracking number: ESTTA1312133

Filing date: 09/25/2023

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer information

Name Christina L Rose DBA KBshimmer

Granted to date
of previous ex-
tension

09/30/2023

Address 3398 BRIDLEWOOD LN.
TERRE HAUTE, IN 47802
UNITED STATES

Correspondence
information

A. GARRETT HUTCHINSON
TAFT STETTINIUS & HOLLISTER, LLP
ONE INDIANA SQUARE
SUITE 3500
INDIANAPOLIS, IN 46204
UNITED STATES
Primary email: ghutchinson@taftlaw.com
Secondary email(s): mgordon@taftlaw.com
317-713-3534

Applicant information

Application no. 97627995 Publication date 08/01/2023

Opposition filing
date

09/25/2023 Opposition period
ends

09/30/2023

Applicant BEAUTY 21 COSMETICS, INC.
2021 SOUTH ARCHIBALD AVENUE
ONTARIO, CA 91761
UNITED STATES

Goods/services affected by opposition

Class 003. First Use: Sep 7, 2022 First Use In Commerce: Sep 7, 2022
All goods and services in the class are opposed, namely: Cosmetics and makeup preparations; eye
shadow

Grounds for opposition

Priority and likelihood of confusion Trademark Act Section 2(d)

Mark cited by opposer as basis for opposition

U.S. application
no.

98144025 Application date 08/22/2023

Registration date NONE Foreign priority
date

NONE

Word mark SHADE SHIFTER



Design mark

Description of
mark

NONE

Goods/services Class 003. First use: First Use: Nov 6, 2013 First Use In Commerce: Nov 6,
2013

Cosmetics and cosmetic preparations; Nail polish

Attachments 2023-09-25 - Filing Copy - SHADE SHIFTER NOO.pdf(359026 bytes )

Signature /A. Garrett Hutchinson/

Name A. GARRETT HUTCHINSON

Date 09/25/2023
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

TRADEMARK TRIAL AND APPEAL BOARD 

 

CHRISTINA L. ROSE DBA KBSHIMMER 

Opposer 

vs. 

BEAUTY 21 COSMETICS, INC. 

                                   Applicant.  

OPPOSITION NO. _____________ 

 

SERIAL NO.  97627995 

 

MARK: SHADE SHIFTER 

 

PUBLISHED: AUGUST 1, 2023 

 

NOTICE OF OPPOSITION 

Opposer Christina L. Rose dba KBShimmer (hereinafter, “KBShimmer”), believing that 

she will be damaged by the registration of U.S. Application Serial No. 97/627,995 (the “’995 

Application”) for the mark SHADE SHIFTER (hereinafter, “Applicant’s SHADE SHIFTER 

Mark” or “Applicant’s Mark”), as applied for by Applicant Beauty 21 Cosmetics, Inc. (hereinafter, 

“Beauty 21” or “Applicant”) in connection with “Cosmetics and makeup preparations; eye 

shadow,” in Class 3,  hereby opposes the ’995 Application in its entirety, pursuant to Trademark 

Act Section 13(a), 15 U.S.C. § 1063(a). 

The grounds for opposition are as follows: 

THE PARTIES 

1. KBShimmer is an individual residing in the United States with an address of 3398 

Bridlewood Ln., Terre Haute, IN 47802. 
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2. Since at least as early as 2008, KBShimmer has offered nail polish and other related 

goods under the KBShimmer name and in connection with several other trademarks, including but 

not limited to SHADE SHIFTER. 

3. Upon information and belief, Beauty 21 is a Corporation organized under the laws 

of California with an address and principal place of business of 2021 South Archibald Avenue, 

Ontario, California 91761. 

KBSHIMMER’S SHADE SHIFTER MARK 

4. KBShimmer is a popular, nationwide manufacturer, distributor, seller, and 

promotor of nail polish, base coats, cuticle oil, sugar scrubs, lotion, bath bombs, and other related 

beauty and hand care products.  

5. Since at least as early as November 6, 2013, KBShimmer has continuously engaged 

in the nationwide manufacturing, distribution, sale, and promotion of  cosmetics and nail polish 

under the trademark SHADE SHIFTER (the “KBShimmer SHADE SHIFTER Mark”). See e.g., 

Exhibit A.  

6. By virtue of KBShimmer’s longstanding use of SHADE SHIFTER, consumers 

throughout the United States recognize the KBShimmer SHADE SHIFTER Mark as an indicator 

of the source of quality cosmetics, nail polish, and related goods. 

7. The KBShimmer SHADE SHIFTER Mark is distinctive to both the consuming 

public and KBShimmer’s trade.  

8. KBShimmer has expended substantial time, money, and resources marketing, 

advertising, and promoting the nail polish sold under the KBShimmer SHADE SHIFTER Mark.  

9. The nail polish KBShimmer offers under the KBShimmer SHADE SHIFTER mark 

is of high quality. 
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10. As a result of its widespread, continuous, and exclusive use of the KBShimmer 

SHADE SHIFTER Mark to identify its nail polish goods, KBShimmer owns valid and subsisting 

federal statutory and common law rights to the SHADE SHIFTER Service mark. 

11. KBShimmer has applied for a federal trademark registration in its SHADE 

SHIFTER Mark in connection with “Cosmetics and cosmetic preparations; nail polish” in 

International Class 3. This application was assigned Serial Number 98/144,025 by the USPTO (the 

“KBShimmer Application”).  See Exhibit B, TSDR Record on the KBShimmer Application.  

BEAUTY 21’S APPLIED FOR MARK 

12. According to USPTO records, on Oct. 11, 2022, Beauty 21 applied for registration 

of  SHADE SHIFTER pursuant to a use based application, Ser. No. 97/627,995. See Exhibit C, 

TESS Form on the ’995 Application.   

13. As of publication for opposition, Beauty 21 claims a first use in commerce date of 

September 7, 2022 in connection with beauty related products in International Class 3, namely, 

“Cosmetics and makeup preparations; eye shadow.” (hereinafter “Beauty 21’s Goods”). 

14. Beauty 21’s Goods are highly related to the goods that KBShimmer have been 

advertising, promoting, and selling under the Beauty 21 SHADE SHIFTER mark for 

approximately a decade.  

15. KBShimmer’s date of first use for the KBShimmer SHADE SHIFTER Mark 

predates Beauty 21’s filing date, alleged date of first use, and/or any other date on which Beauty 

21 may rely for purposes of priority. As such, KBShimmer’s SHADE SHIFTER Mark has priority 

over Applicant’s Mark.  
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COUNT I – OPPOSITION OF APPLICATION BASED UPON LIKELIHOOD OF 

CONFUSION 

 

16. KBShimmer re-alleges Paragraphs 1-15 of this Notice as if fully rewritten herein.  

17. Beauty 21’s SHADE SHIFTER Mark is identical in appearance to KBShimmer’s 

SHADE SHIFTER Mark.  

18. Beauty 21’s SHADE SHIFTER Mark is identical in sound to KBShimmer’s 

SHADE SHIFTER Mark. 

19. Beauty 21’s SHADE SHIFTER Mark is identical in meaning to KBShimmer’s 

SHADE SHIFTER Mark. 

20. Beauty 21’s SHADE SHIFTER Mark conveys a highly similar commercial 

impression to KBShimmer’s SHADE SHIFTER Mark.  

21. Moreover, and as also described above, Beauty 21 applied for registration of and 

claims use of SHADE SHIFTER in connection with cosmetic and beauty related goods in 

International Class 3.  

22. Beauty 21’s Goods are so similar to KBShimmer’s nail polish in International Class 

3, which KBShimmer has been advertising, marketing, promoting, and selling under the SHADE 

SHIFTER Mark for many years, that there is a high likelihood of consumer confusion. Consumers 

are likely to mistakenly believe that Beauty 21’s Goods emanate from KBShimmer. 

23. Because of these confusing similarities, Beauty 21’s registration of SHADE 

SHIFTER will cause damage to KBShimmer in violation of 15 U.S.C. §§ 1052(d) and 1114.  

24. Beauty 21’s registration of SHADE SHIFTER is likely to cause consumers to be 

confused and mistakenly believe that KBShimmer is the source of Beauty 21’s goods, when such 
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is untrue, in violation of the Lanham Act, including but not limited to 15 U.S.C. §§ 1052(d) and 

1114. 

25. Beauty 21’s registration of SHADE SHIFTER will lead consumers to wrongfully 

believe that Beauty 21’s goods are affiliated or associated with, or are sponsored or endorsed by, 

KBShimmer, when such is untrue, in violation of the Lanham Act, including but not limited to 15 

U.S.C. §§ 1052(d) and 1114. 

26. Beauty 21’s registration of SHADE SHIFTER will lead consumers to wrongfully 

believe that Beauty 21 is the owner of the SHADE SHIFTER Mark, when such is untrue, in 

violation of the Lanham Act, including but not limited to 15 U.S.C. §§ 1052(d) and 1114. 

 

Accordingly, and pursuant to 15 U.S.C.  § 1063(a), KBShimmer respectfully requests that 

its opposition be sustained and the Application be refused registration for the following goods in 

International Class 3:  “Cosmetics and makeup preparations; eye shadow.” 

 

Dated: September 25, 2023     Respectfully submitted, 

 

        /s/: A. Garrett Hutchinson 

        A/ Garrett Hutchinson 

        ghutchinson@taftlaw.com 

        M. Zach Gordon 

        mgordon@taftlaw.com 

        Taft Stettinius & Hollister LLP 

        One Indiana Square, Suite 3500 

        Indianapolis, Indiana 46204 

        (317) 713-3500 (telephone) 

        (317) 713-3699 (fax) 

 

        Attorneys for Opposer 

  

mailto:ghutchinson@taftlaw.com
mailto:mgordon@taftlaw.com
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CERTIFICATE OF SERVICE 

 

The undersigned counsel certifies that a copy of the foregoing Notice of Opposition was 

served upon the following party via electronic mail on September 25, 2023: 

 

KNOBBE MARTENS OLSON & BEAR LLP 

2040 MAIN STREET, 14TH FLOOR 

IRVINE, CA 92614 

UNITED STATES 

efiling@knobbe.com 

Phone: 949-760-0404 

 

 

 

/s/: /A. Garrett Hutchinson/  

 

A. Garrett Hutchinson 

One of the Attorneys for Opposer 
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EXHIBIT A 

 

Examples of KBShimmer’s Use of the SHADE SHIFTER Trademark 
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Exhibit B 

 

TSDR Record for KBShimmer’s SHADE SHIFTER Application 

  



 

Mark Information

Mark Literal
Elements:

SHADE SHIFTER

Standard Character
Claim:

Yes. The mark consists of standard characters without claim to any particular font style, size, or color.

Mark Drawing
Type:

4 - STANDARD CHARACTER MARK

Goods and Services

Note:
The following symbols indicate that the registrant/owner has amended the goods/services:

Brackets [..] indicate deleted goods/services;
Double parenthesis ((..)) identify any goods/services not claimed in a Section 15 affidavit of incontestability; and
Asterisks *..* identify additional (new) wording in the goods/services.

For: Cosmetics and cosmetic preparations; Nail polish

International
Class(es):

003 - Primary Class U.S Class(es): 001, 004, 006, 050, 051, 052

Class Status: ACTIVE

Basis: 1(a)

First Use: Nov. 06, 2013 Use in Commerce: Nov. 06, 2013

Basis Information (Case Level)

Filed Use: Yes Currently Use: Yes

Filed ITU: No Currently ITU: No

Filed 44D: No Currently 44E: No

Filed 44E: No Currently 66A: No

Filed 66A: No Currently No Basis: No

Filed No Basis: No

Current Owner(s) Information

Generated on: This page was generated by TSDR on 2023-09-21 13:51:36 EDT

Mark: SHADE SHIFTER

US Serial Number: 98144025 Application Filing
Date:

Aug. 22, 2023

Filed as TEAS
Plus:

Yes Currently TEAS
Plus:

Yes

Register: Principal

Mark Type: Trademark

TM5 Common Status
Descriptor:

LIVE/APPLICATION/Awaiting Examination

The trademark application has been accepted by the Office (has met the
minimum filing requirements) and has not yet been assigned to an examiner.

Status: New application awaiting assignment to an examining attorney. See current trademark processing wait times for more information.

Status Date: Aug. 25, 2023



Owner Name: Rose, Christina L.

DBA, AKA,
Formerly:

DBA KBShimmer

Owner Address: 3398 Bridlewood Ln.
Terre Haute, INDIANA UNITED STATES 47802

Legal Entity Type: INDIVIDUAL Citizenship: UNITED STATES

Attorney/Correspondence Information

Attorney of Record

Attorney Name: Zach Gordon Docket Number: RS078 00100

Attorney Primary
Email Address:

ZGTRADEMARKS@TAFTLAW.COM Attorney Email
Authorized:

Yes

Correspondent

Correspondent
Name/Address:

ZACH GORDON
TAFT STETTINIUS & HOLLISTER
1 INDIANA SQUARE, SUITE 3500
INDIANAPOLIS, INDIANA UNITED STATES 46204

Phone: 317-713-3662

Correspondent e-
mail:

ZGTRADEMARKS@TAFTLAW.COM mgordon@t

aftlaw.com

Correspondent e-
mail Authorized:

Yes

Domestic Representative - Not Found

Prosecution History

Date Description
Proceeding
Number

Sep. 20, 2023 NEW APPLICATION OFFICE SUPPLIED DATA ENTERED

Aug. 25, 2023 NEW APPLICATION ENTERED

TM Staff and Location Information

TM Staff Information - None

File Location

Current Location: NEW APPLICATION PROCESSING Date in Location: Aug. 25, 2023



129084307v1 

 

 

 

 

Exhibit C 

 

TESS Form for Beauty 21’s SHADE SHIFTER Application 
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