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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

Dinesh Patel 

Opposer, 

) 

) 

) 

) 

) 

) 

) 

) 

 

Opposition No.:  91286182 

 

Serial No.:   90730731 

 

Mark:    PEBBLE STAY 

 

International Class:  9 

 

v. 

 

PAL USA, Inc.  

Applicant. 

 

MOTION TO STRIKE 

 Pursuant to Fed. R. Civ. P. 12(f) and TBMP § 506, Petitioner Dinesh Patel (“Opposer”) hereby 

moves to strike the document tiled “Answer” (the “Alleged Answer”; 4 TTABVUE), filed by Applicant 

PAL USA, Inc. (“Applicant”), and to strike Affirmative Defenses. 

Under Rule 12(f), motions to strike matter from the pleadings must be filed “within 21 days 

after being served with the pleading.” Applicant served the Alleged Answer to Opposer on August 29, 

2023, as such this motion is timely. 

Under TBMP § 506.01, “the Board may order stricken from a pleading any insufficient defense 

or any redundant, immaterial, impertinent or scandalous matter.” See Fed. R. Civ. P. 12(f); see also 

Harsco Corp. v. Electrical Sciences Inc., 9 USPQ2d 1570 (TTAB 1988); Ohio State Univ. v. Ohio 

Univ., 51 USPQ2d (BNA) 1289, 1293 (TTAB 1999) (affirmative defenses should be stricken if the 

defense is immaterial or has no bearing on the case). 

4 TTABVUE Should Be Stricken Or Applicant Should Be Compelled To Replead Answer 

The Alleged Answer does not name Opposer in the caption or in any of its content. As such, 

Opposer respectfully requests the Board to strike the Alleged Answer. If Applicant has misspelled 

Opposer’s name then that is offensive to Opposer, and respectfully requests the Board to strike the 

Alleged Answer and compel Applicant to correctly spell Opposer’s name in a repleaded answer and in 

all future filings by Applicant in this proceeding. 

If Applicant is allowed to replead answer, Opposer respectfully requests that Applicant be 

required to also replead Applicant’s responses to 1 TTABVUE ¶¶ 14, 19, 31 and 32, or that the said 

portions of Applicant’s response be stricken and accepted as true.  Opposer’s Notice of Opposition (the 

“Notice”; 1 TTABVUE) ¶ 14 alleged: 
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“On information and belief, Applicant does not own any foreign trademark 

application(s) containing the term “PEBBLE” on which Applicant can rely to claim 
priority based on Section 44(d) or Section 66(a).” 

Whether Applicant owns any foreign “PEBBLE” trademark on which it can rely on any Section 

44(d) or Section 66(a) based priority, is within Applicant’s direct knowledge. As such, Applicant cannot 

plead ignorance in denying the above referenced allegation. “A denial must fairly respond to the 

substance of the allegation.” Fed. R. Civ. P. 8(b)(2). Also see 2 TTABVUE at 2. 

Similarly, the Alleged Answer ¶ 19 does not fully respond to the substance of the Notice ¶ 19, 

which relates to the matter written by Applicant in a response letter to Opposer; Applicant cannot fairly 

claim ignorance to what Applicant itself wrote recently to Opposer in the alleged letter. 

Also, the Alleged Answer ¶¶ 31 and 32 do not fairly respond to the substance of the Notice ¶¶ 

31 and 32, which relate to Applicant’s use or intended use of the applied-for mark; this matter is well 

within Applicant’s immediate knowledge and pleading ignorance to it in a denial does not fairly 

respond to the substance of the said allegations; Opposer should not be subjected to an unnecessarily 

broad scope of discovery. 

Alleged Affirmative Defenses Should Be Stricken 

A party pleading an affirmative defense must give fair notice of the basis of its claimed defense, 

and cannot rely on a bare assertion that a claim is barred. TBMP Section 311.02. McDonnell Douglas 

Corp. v. National Data Corp., 228 USPQ 45 (TTAB 1985). Applicant’s alleged Affirmative Defenses, 

contain no details or factual allegations; Applicant merely recites two lines that Opposer “fails to state 

a claim upon which relief can be granted” and that “Opposer’s mark is weak and limited due to third 

party use of the same or similar marks.”  It appears that Applicant is merely denying Opposer’s 

allegations, or reciting an element of the doctrine rather than a well-pleaded affirmative defense. 

Section 311.02(b) of the TBMP requires that a defense “should include enough detail to give 

the plaintiff fair notice of the basis for the defense.” Fair Indigo LLC v. Style Conscience, 85 USPQ2d 

1536, 1538 (TTAB 2007); see Ohio State. Applicant’s vague, boiler plate allegations under 

“Affirmative Defenses” fail to give Opposer fair notice of the basis of any defense. As such, Applicant’s 

alleged affirmative defense should be stricken. 

Applicant’s Address Of Record 

Applicant appears to be asserting in the Alleged Answer ¶ that Applicant’s address of record as 

recited on Trademark Application No. 90730731 is no longer valid. Opposer respectfully requests the 
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Board to compel Applicant to update its address and to recite Applicant’s current address in any 

repleaded answer. See 2 TTABVUE at 2 (“Duty To Maintain Accurate Correspondence Information”); 

also see Trademark Rule 2.18(b); TBMP § 117. 

/// 

For the foregoing reasons, Opposer respectfully requests that the Answer be stricken, or in the 

alternative, Applicant’s Affirmative Defenses be stricken and Applicant be compelled to replead 

answer. 

 

      Respectfully submitted, 

       

Dated:   September 19, 2023    /Dinesh Patel/    

Dinesh Patel   

(Opposer) 

2118 Walsh Ave, Suite 240 

Santa Clara, CA 95050 



 

CERTIFICATE OF SERVICE 

I hereby certify that the foregoing document “MOTION TO STRIKE” was served upon the attorney 

for the other party by email on September 19, 2023 at the following email address(es): 

 

 KIRSTIN M. JAHN 

JAHN & ASSOCIATES, LLC 

1942 BROADWAY, SUITE 314 

BOULDER, CO 80302 

UNITED STATES 

Email: kirstin@jahnlaw.com, tmadmin@jahnlaw.com 

Phone: 303-545-5128 

(Attorneys for Applicant PAL USA, Inc.) 

 

 

By: 

Signature:  /Dinesh Patel/      

Name:   Dinesh Patel 

Date:   September 19, 2023      

Email:   btcroot@gmail.com 

 


