ESTTA Tracking number: ESTTA1418960
Filing date: 03/03/2025

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding no.

91285714

Party

Defendant
Paragon Implant LLC

Correspondence PATRICK BRIGHT
address WAGNER, ANDERSON & BRIGHT PC
10524 W. PICO BOULEVARD
SUITE 214
LOS ANGELES, CA 90064
UNITED STATES
Primary email: pbright@brightpatentlaw.com
Secondary email(s): pbright@patentattorney.us
213-700-6637
Submission Motion to Compel Discovery or Disclosure
Filer's name PATRICK BRIGHT
Filer's email pbright@patentattorney.us
Signature /Patrick Bright/
Date 03/03/2025
Attachments 03032025scans reduced.pdf(4825236 bytes )




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 97/438,358
Implant Direct Sybron International
LLC,
Opposition No. 91285714
Opposer,
V. Applicant’s Motion to Compel Better
Paragon Implant, LLC, Responses to Applicant’s Interrogatories
Applicant. & Document Requests
Mark at issue: Simply Smarter
L. Overview of This Motion to Compel Discovery

Applicant here moves for an order compelling discovery from Opposer in
this opposition proceeding. In particular, Applicant seeks complete, accurate
responses to Applicant’s fourth set of interrogatories; and to Applicant’s
fourth set of document requests, as explained below, in detail. Opposer’s
inadequate responses to these discovery requests, served on Applicant on
January 31, 2025, are quoted below, where relevant. The discovery cutoff
date 1s March 24, 2025.

Under TMBP rules, Applicant and Opposer are called upon to meet and
confer, in an effort to resolve these disputes. Applicant’s counsel, Patrick
Bright, has tried to resolve these disputes in good faith with Opposer’s
counsel, Mr. Blatt, but without success.

Mr. Blatt’s offices are in Cincinnati, Ohio; Mr. Bright’s offices are in Los
Angeles, CA. Mr. Bright sent the RFAs to Mr. Blatt that appear below on
February 7, 2025, and discussed them with Mr. Blatt by telephone on
2/12/2025, after Mr. Blatt had received & reviewed them. Mr. Blatt told Mr.
Bright that he wanted to discuss these RFAs with Opposer. Thereafter, Mr.
Blatt told Mr. Bright, on 2/13/2025, that Opposer would not supplement its



responses to the RFAs at issue. Attached are copies of the emails between
Mr. Blatt and Mr. Bright relating to this discussion.

On Applicant’s behalf, Mr. Bright originally filed this motion on
2/13/2025. The PTAB rejected this original motion by Mr. Hiser’s
2/28/2025 letter. This motion follows and conforms to Mr. Hiser’s
suggestions for correcting this motion, expressed to Mr. Bright by Mr. Hiser,
by telephone, on 3/3/2025.

II. Background

Opposer filed this opposition in June, 2023, and applied, also in June,
2023, to register the same phrase as its trademark. Opposer took these
unlawful steps more than a year after Applicant had applied to register the
words SIMPLY SMARTER as a trademark for dental implants. Before
Applicant applied, Opposer had never used the words SIMPLY SMARTER
as trademark on dental implants, or on any other dental product. Opposer’s
opposition is based solely on a baseless allegation that Opposer has/had
common law trademark right in the words SIMPLY SMARTER. Opposer
has, to date, evaded discovery, as its discovery responses below, amply
show. Without an order from the Board compelling discovery, Opposer’s
plan and pattern of evasion and sophistry will go unremedied. Applicant
seeks an appropriate order compelling discovery.

II.  Opposer’s Responses to Applicant’s Fourth Set of
Interrogatories Admission are Inadequate
Here, Applicant explains why Opposer’s responses to Applicant’s

fourth set of interrogatories are inadequate.
Applicant’s Interrogatory 23: With respect to Exhibit J to Ms.
Christensen's declaration dated 4/15/2024, IDENTIFY all DOCUMENTS

used, compiled, or otherwise relied upon in composing Exhibit J.



Response: Subject to the Preliminary Statement, Opposer objects to this
Interrogatory as it violates the Board’s Order dated December 13,2024,
(Dkt. No. 31) which states, in pertinent part, “Applicant is precluded from
relying at trial on Exhibit J to the declaration of Kayla Christensen . . . to

support any defense or oppose any claim.”

Applicant’s Argument for Better Response to Interrogatory 23: The
12/13/2024 Order does not bar discovery into the documents underlying
Exhibit J, or to the introduction as evidence of any such document at trial,
if relevant. Nor does the 12/13/2024 Order bar Opposer from relying at
trail on Exhibit J. In that event, Applicant may use the documents sought

here to impeach Opposer’s position(s).

Applicant’s Interrogatory 24: With respect to Exhibit J to Ms.
Christensen's declaration dated 4/15/2024, IDENTIFY each person who
found, and every person who compiled the information stated on Exhibit
J;

Response: Subject to the Preliminary Statement, objects to this
Interrogatory as it violates the Board’s Order dated December 13, 2024,
(Dkt. No. 31) which states, in pertinent part, “Applicant is precluded from
relying at trial on Exhibit J to the declaration of Kayla Christensen . . . to

support any defense or oppose any claim.”

Applicant’s Argument for Better Response to Interrogatory 24: The
12/13/2024 Order does not bar discovery into the persons at issue here, or
to the deposition and testimony of any such person at trial, if relevant. Nor
does the 12/13/2024 Order bar Opposer from relying at trial on Exhibit J.
In that event, Applicant may use the testimony of the persons at issue here

to impeach Opposer’s position(s).
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Applicant’s Interrogatory 25: For each of the years 2017 to 2023, and for
each of the 7 trays listed on Exhibit J, state how many units of each of these
trays IDSI had at the beginning of each year 2017-2023, how many new units
of each of these trays IDSI added to its inventory during each year 2017-2023,
how many units of each of these trays IDSI delivered to customers in each year
2017-2023, and how many units of each of these trays IDSI had in inventory
at the end of each year 2017-2023.

Response: Subject to the Preliminary Statement, objects to this
Interrogatory as it violates the Board’s Order dated December 13, 2024,
(Dkt. No. 31) which states, in pertinent part, “Applicant is precluded from
relying at trial on Exhibit J to the declaration of Kayla Christensen . . . to
support any defense or oppose any claim.” Opposer further objects to this
Interrogatory as being overly broad and burdensome, and not relevant to
any party’s claim or defense and as not proportional to the needs of this

opposition proceeding, to the extent it seeks the following information:

a. how many units of each of these trays IDSI had at the
beginning of each year 2017-2023,

b. how many new units of each of these trays IDSI
added to its inventory during each year 2017-2023,
and

¢. how many units of each of these trays IDSI had in
inventory at the end of each year 2017- 2023.

Regarding how many units of each of these trays IDSI delivered to

customers in each year 2017- 2023, see Exhibit J.

Applicant’s Argument for Better Response to Interrogatory 25: The

12/13/2024 Order does not bar discovery into the information at issue



here, or to the introduction into evidence at trial of any such information,
if relevant. Nor does the 12/13/2024 Order bar Opposer from relying at
trial on Exhibit J. In that event, Applicant may use the information at issue

here to impeach Opposer’s position(s).

Applicant’s Interrogatory 26:For each of the years 2017 to 2023, state how
many trays, that IDSI delivered to its customers during each of years 2017 to
2023, that did not bear the words "SIMPLY SMARTER".

Response: Subject to the Preliminary Statement, Opposer objects to this
Interrogatory as being overly broad and burdensome, and not relevant to any
party’s claim or defense and as not proportional to the needs of this
opposition proceeding, to the extent it seeks “how many trays, that IDSI
delivered to its customers during each of years 2107 to 2023, that did not
bear the words ‘SIMPLY SMARTER””,

Applicant’s Argument for Better Response to Interrogatory 26:
Opposer has asserted, in error, that their delivery of trays to their customers
at issue here is some proof of their alleged common law use of the words
SIMPLY SMARTER. The interrogatory simply seeks the data Opposer
underlying these bogus allegations. Opposer placed these trays in issue here,

making them relevant, not Applicant.

Applicant’s Interrogatory 27: For each of the years 2017-2023, state how
many IDSI dental implants, which did not bear the words "SIMPLY
SMARTER" on the IDSI dental implants themselves, or on the packages or
vials the IDSI implants were shipped to IDSI customers in, that IDSI

delivered to its customers in each of years 2017-2023.

Response: Opposer objects to this Interrogatory because whether Opposer

placed the SIMPLY SMARTER mark on Opposer’s dental implants, vials,



or dental implant packaging has no bearing on whether SIMPLY
SMARTER serves as trademark for Opposer’s dental implants.
Furthermore, it is not practical to place the SIMPLY SMARTER mark on
the actual dental implants or vials. Subject to this objection, Opposer has
not put the SIMPLY SMARTER mark on Opposer’s dental implants, vials,
or dental implant packaging. Opposer has used the SIMPLY SMARTER
mark on at least its catalogs for dental implants. See, e.g., ID-00184—
1D000232; ID00268—ID00291; ID00873—ID00904; ID-01658—ID01809;
ID-01838—ID02013.

Applicant’s Argument for Better Response to Interrogatory 27:
Opposer has asserted, in error, that their use of the words SIMPLY
SMARTER on some of their dental products gives rise to common law
trademark rights. The data sought here should put the lie to these bogus
allegations, and is relevant to disproving Opposer’s alleged common law

trademark rights.

Applicant’s Interrogatory 28:For each of the years 2017-2023, for each of
the 11 biomaterials listed on Exhibit J, state how many units of each of these
biomaterials IDSI had at the beginning of each year 2017-2023, how many
new units of each of these biomaterials IDSI added to its inventory during
each of years 2017-2023, how many units of each of these biomaterials IDSI
delivered to customers in each year 2017-2023, and how many units of each
of these biomaterials IDSI had in inventory at the end of each year 2017-
2023.

Response: Subject to the Preliminary Statement, Opposer objects to
this Interrogatory as it violates the Board’s Order dated December 13, 2024,
(Dkt. No. 31) which states, in pertinent part, “Applicant is precluded from



relying at trial on Exhibit J to the declaration of Kayla Christensen . . . to
support any defense or oppose any claim.” Opposer further objects to this
Interrogatory as being overly broad and burdensome, and not relevant to
any party’s claim or defense and as not proportional to the needs of this

opposition proceeding, to the extent it seeks the following information:

. how many units of each of these biomaterials IDSI had at the beginning of
each year 2017-2023,
. how many new units of each of these biomaterials IDSI added to its
inventory during each of years 2017-2023, and
. how many units of each of these biomaterials IDSI had in inventory at the
end of each year 2017-2023.
Regarding how many units of each of these biomaterials IDSI

delivered to customers in each year 2017-2023 see Exhibit J.

Applicant’s Argument for Better Response to Interrogatory 28: Opposer
has asserted, in error, that their use of the words SIMPLY SMARTER on
some of their biomaterials gives rise to common law trademark rights. The
data sought here should put the lie to these bogus allegations, and is relevant
to disproving Opposer’s alleged common law trademark rights. Moreover, the
12/13/2024 Order does not bar discovery into the information at issue here, or
to the introduction into evidence at trial of any such information, if relevant.
Nor does the 12/13/2024 Order bar Opposer from relying at trial on Exhibit J.
In that event, Applicant may use the information at issue here to impeach

Opposer’s position(s).

Applicant’s Interrogatory 29: State every fact and identify every
DOCUMENT showing that IDSI used the phrase "CONFIDENCE YOU
CAN AFFORD" as a trademark on IDSI dental implants, or on packaging for



[DSI dental implants, during each of the years 2017 to 2023, and IDENTIFY

every person who has knowledge regarding these facts.

Response: Subject to the Preliminary Statement, Opposer objects to this
Interrogatory as being overly broad and burdensome, and not relevant to any
party’s claim or defense and as not proportional to the needs of this
opposition proceeding, to the extent it seeks information regarding the

phrase “CONFIDENCE YOU CAN AFFORD.”

Applicant’s Argument for Better Response to Interrogatory 29: Opposer
has asserted, in error, that Opposer did not abandon use of the words
SIMPLY SMARTER as a trademark at any relevant time. But Opposer’s
advertising during the relevant time period shows Opposer using the words
"CONFIDENCE YOU CAN AFFORD" on their dental products instead of
the words SIMPLY SMARTER, proving that Opposer abandoned the words
SIMPLY SMARTER. This interrogatory seeks the facts and witnesses who
can prove that Opposer dropped using SIMPLY SMARTER and instead
used the words “CONFIDENCE YOU CAN AFFORD" on their dental

products.

Applicant’s Interrogatory 30: State every fact showing that IDSI did not
fully abandon use of the phrase "SIMPLY SMARTER" before the year 2023.

Response: Subject to the Preliminary Statement, Opposer objects to this
Interrogatory as being vague and ambiguous regarding the term “not fully
abandon.” Opposer further objects to this Interrogatory to the extent it
seeks Opposer to provide a legal opinion as to the term “abandon.” Subject
to these objections, Opposer never abandoned, in part or in whole, the
trademark SIMPLY SMARTER at any time, including before the year
2023. For example, Opposer produced product catalogs upon which



SIMPLY SMARTER is used. See, e.g., ID00268— ID00291; ID01658—
1D02053; ID00829—ID00872. Opposer also produced Procurement
Specifications for surgical trays and biomaterials showing SIMPLY
SMARTER used directly on the surgical tray or the packaging of the
biomaterial. See, e.g., ID00659—ID00904; ID-01486— ID01630; and ID-
02103—ID02241. Opposer also produced photographs of actual surgical
trays and packaging for biomaterials upon which SIMPLY SMARTER is
used. See, e.g., ID-2264— 1D02277. See also, Exhibit J.

Applicant’s Argument for Better Response to Interrogatory 30: The
Board used the phrase “fully abandoned” in its decision denying summary
judgment to Applicant. This interrogatory simply adopts that phrase in
seeking the facts that Opposer has to prove up that Opposer didn’t “fully
abandon” use of the words SIMPLY SMARTER after 2015. Opposer’s

response doesn’t state any of these facts, but should do so.

Applicant’s Interrogatory 32: For each of the years 2017-2023, IDENTIFY
each IDSI purchase order submitted by IDSI to any supplier, to purchase
trays, and each invoice sent to IDSI by any supplier supplying trays to IDSI,

for each transaction that provided IDSI with trays listed on Exhibit J, where
the trays purchased had the words "SIMPLY SMARTER" on them.

Response: Subject to the Preliminary Statement, Opposer objects to this
Interrogatory as it violates the Board’s Order dated December 13, 2024,
(Dkt. No. 31) which states, in pertinent part, “Applicant is precluded from
relying at trial on Exhibit J to the declaration of Kayla Christensen .. . to
support any defense or oppose any claim.” Opposer further objects to this
Interrogatory as being overly broad and burdensome, and not relevant to

any party’s claim or defense and as not proportional to the needs of this



opposition proceeding, to the extent it requests Opposer to “IDENTIFY
each IDSI purchase order submitted by IDSI to any supplier, to purchase
trays, and each invoice sent to IDSI by any supplier supplying trays to
IDSI, for each transaction that provided IDSI with trays listed on Exhibit J,
where the trays purchased had the words ‘SIMPLY SMARTER’ on them.”

Applicant’s Argument for Better Response to Interrogatory 32: The
12/13/2024 Order does not bar discovery into the documents at issue here,
or to the use of such documents at trial, if relevant. Nor does the
12/13/2024 Order bar Opposer from relying at trial on Exhibit J. In that
event, Applicant may use the documents at issue here to impeach
Opposer’s position(s). Opposer’s reliance on Exhibit J in opposing

motions for summary judgment against Opposer makes the data

underlying Exhibit J relevant.

Applicant’s Interrogatory 33: For each of the years 2013-2023, IDENTIFY
every DOCUMENT showing that IDSI used the phrase "SIMPLY
SMARTER" as a trademark on IDSI dental implants, or on boxes/vials in
which IDSI shipped IDSI dental implants to purchasers of these implants.
Response: Opposer objects to this Interrogatory because whether Opposer
placed the SIMPLY SMARTER mark on Opposer’s dental implants, vials,
or dental implant packaging has no bearing on whether SIMPLY
SMARTER serves as trademark for Opposer’s dental implants.
Furthermore, it is not practical to place the SIMPLY SMARTER mark on
the actual dental implants or vials. Subject to this objection, Opposer has
not put the SIMPLY SMARTER mark on Opposer’s dental implants, vials,
or dental implant packaging. Opposer has used the SIMPLY SMARTER

mark on at least its catalogs for dental implants. See, e. g., ID-00184—

10



[D00232: ID00268—ID00291; ID00829—ID00872; ID-01658—ID01809;
ID-01838—I1D02013.

Applicant’s Argument for Better Response to Interrogatory 33:
Trademark rights, at common law, arise from use of the mark on a product
and/or on its packaging. Opposer alleges common law trademark rights in
the words SIMPLY SMARTER. This interrogatory seeks the identity of
every document that Opposer alleges shows this use, and is therefore

relevant.

Applicant’s Interrogatory 34: State every fact showing that IDSI used the
phrase "SIMPLY SMARTER" as a trademark on IDSI dental implants, or
on packaging for IDSI dental implants, during each of the years 2013- 2023,
and IDENTIFY every person who can testify to these facts.

Response: Opposer objects to this Interrogatory because whether Opposer
placed the SIMPLY SMARTER mark on Opposer’s dental implants, vials,
or dental implant packaging has no bearing on whether SIMPLY
SMARTER serves as trademark for Opposer’s dental implants.
Furthermore, it is not practical to place the SIMPLY SMARTER mark on
the actual dental implants or vials. Subject to this objection, Opposer has
not put the SIMPLY SMARTER mark on Opposer’s dental implants, vials,
or dental implant packaging. Opposer has used the SIMPLY SMARTER
mark on at least its catalogs for dental implants. See, e.g., ID-00184—
ID000232; ID00268—ID00291; ID00873—ID00904; ID-01658—
ID01809; ID-01838—ID02013.

Applicant’s Argument for Better Response to Interrogatory 34:
Trademark rights, at common law, arise from use of the mark on a product

and/or on its packaging. Opposer alleges common law trademark rights in

11



the words SIMPLY SMARTER. This interrogatory seeks the facts, if any,

that Opposer alleges shows this use, and is therefore relevant.

Applicant’s Interrogatory 35: IDENTIFY every person who possesses
information showing that IDSI used the phrase "SIMPLY SMARTER" as a
trademark on IDSI dental implants, or on boxes/vials bearing the words
"SIMPLY SMARTER" in which IDSI shipped dental implants to customers,
or on any packaging for IDSI dental implants, during each of the years 2013
to 2023.

Response: Opposer objects to this Interrogatory because whether Opposer
placed the SIMPLY SMARTER mark on Opposer’s dental implants, vials, or
dental implant packaging has no bearing on whether SIMPLY SMARTER
serves as trademark for Opposer’s dental implants. Furthermore, it is not
practical to place the SIMPLY SMARTER mark on the actual dental
implants or vials. Subject to this objection, Opposer has not put the SIMPLY
SMARTER mark on Opposer’s dental implants, vials, or dental implant
packaging. Opposer has used the SIMPLY SMARTER mark on at least its
catalogs for dental implants. See, e.g., ID-00184—ID000232; ID00268—
ID00291; ID00873—ID00904; ID-01658—ID01809; ID-01838—ID02013.

Applicant’s Argument for Better Response to Interrogatory 35:
Trademark rights, at common law, arise from use of the mark on a product
and/or on its packaging. Opposer alleges common law trademark rights in
the words SIMPLY SMARTER. This interrogatory seeks the persons, if
any, that can testify to this alleges use, and their identity is therefore

relevant.

Applicant’s Interrogatory 37: State every fact, showing that IDSI did not
fully abandon use of the phrase "SIMPLY SMARTER" during the years

12



2017-2018.

Response: Subject to the Preliminary Statement, Opposer objects to this
Interrogatory as being vague and ambiguous regarding the term “not fully
abandon.” Opposer further objects to this Interrogatory to the extent is seeks
Opposer to provide a legal opinion as to the term “abandon.” Subject to
these objections, Opposer never abandoned, in part or in whole, the
trademark SIMPLY SMARTER at any time, including during the years
2017-2018. For example, Opposer produced product catalogs upon which
SIMPLY SMARTER is used. See, e.g., ID01762— ID01809; ID01942—
ID02013. Opposer also produced Procurement Specifications for surgical
trays and biomaterials showing SIMPLY SMARTER used directly on the
surgical tray or the packaging of the biomaterial. See, e, g.,1ID00777—
ID000788; ID-02141—ID02157. Opposer also produced photographs of
actual surgical trays and packaging for biomaterials upon which SIMPLY
SMARTER is used. See, e.g., ID-2264—ID02277. See also Exhibit J.

Applicant’s Argument for Better Response to Interrogatory 37: The
Board used the phrase “fully abandoned” in its decision denying summary
judgment to Applicant. This interrogatory simply adopts that phrase in
seeking the facts that Opposer has to prove up that Opposer didn’t “fully
abandon” use of the words SIMPLY SMARTER during the years at issue.
after 2015. Opposer’s response doesn’t state any of these facts, but should do

S0.

Applicant’s Interrogatory 37: IDENTIFY every document showing
that IDSI did not fully abandon use of the phrase "SIMPLY SMARTER"
during the years 2017-2018.

13



Response: Subject to the Preliminary Statement, Opposer objects to this
Interrogatory as being vague and ambiguous regarding the term “not fully
abandon.” Opposer further objects to this Interrogatory to the extent is
seeks Opposer to provide a legal opinion as to the term “abandon.” Subject
to these objections, Opposer never abandoned, in part or in whole, the
trademark SIMPLY SMARTER at any time, including during the years
2017-2018. For example, Opposer produced product catalogs upon which
SIMPLY SMARTER is used. See, e.g., [D01762— ID01809; ID01942—
1D02013. Opposer also produced Procurement Specifications for surgical
trays and biomaterials showing SIMPLY SMARTER used directly on the
surgical tray or the packaging of the biomaterial. See, e.g., ID0O0777—
ID000788; ID-02141—ID02157. Opposer also produced photographs of
actual surgical trays and packaging for biomaterials upon which SIMPLY

SMARTER is used. See, e.g., ID-2264—ID02277. See also Exhibit J.

Applicant’s Argument for Better Response to Interrogatory 37: The
Board used the phrase “fully abandoned” in its decision denying summary
judgment to Applicant. This interrogatory simply adopts that phrase in
seeking the facts that Opposer has to prove up that Opposer didn’t “fully
abandon” use of the words SIMPLY SMARTER during the years at issue.
after 2015. Opposer’s response doesn’t state any of these facts, but should

do so.

Applicant’s Interrogatory 40: IDENTIFY every person who has
information that IDSI did not fully abandon use of the phrase "SIMPLY
SMARTER" during the years 2017-2018, or at any other time.

Response: Subject to the Preliminary Statement, Opposer objects to this

Interrogatory as being vague and ambiguous regarding the term “not fully
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abandon.” Opposer further objects to this Interrogatory to the extent is seeks
Opposer to provide a legal opinion as to the term “abandon.” Subject to these
objections, Opposer never abandoned, in part or in whole, the trademark
SIMPLY SMARTER at any time, including during the years 2017-2018 or at
any other time. For example, Opposer produced product catalogs upon which
SIMPLY SMARTER is used. See, e.g., ID00184—ID000232; ID00268—
ID00291; ID01658—ID02053; ID00829—ID00872. Opposer also produced
Procurement Specifications for surgical trays and biomaterials showing
SIMPLY SMARTER used directly on the surgical tray or the packaging of
the biomaterial. See, e.g., ID00659—ID00904; ID-01486—ID01630: and ID-
02103—ID02241. Opposer also produced photographs of actual surgical
trays and packaging for biomaterials upon which SIMPLY SMARTER is
used. See, e.g., ID-2264—ID02277. See also, Exhibit 7.

Applicant’s Argument for Better Response to Interrogatory 40: The
Board used the phrase “fully abandoned” in its decision denying summary
Judgment to Applicant. This interrogatory simply adopts that phrase in
seeking the persons who can testify to the facts that Opposer has to prove up
that Opposer didn’t “fully abandon” use of the words SIMPLY SMARTER
during the years at issue. after 2015. Opposer’s response doesn’t name all of

these persons, but should do so.

Applicant’s Interrogatory 42: State every fact and identify every
DOCUMENT showing that IDSI used the phrase "CONFIDENCE YOU
CAN AFFORD" as a trademark on IDSI dental implants, or on packaging
for IDSI dental implants, during each of the years 2017 to 2022, and
IDENTIFY every person who can testify to these facts.

15



Response: Subject to the Preliminary Statement, Opposer objects to this
Interrogatory as being overly broad and burdensome, and not relevant to any
party’s claim or defense and as not proportional to the needs of this
opposition proceeding, to the extent it seeks information regarding the

phrase “CONFIDENCE YOU CAN AFFORD.”

Applicant’s Argument for Better Response to Interrogatory 42: Opposer
has asserted, in error, that Opposer did not abandon use of the words
SIMPLY SMARTER as a trademark at any relevant time. But Opposer’s
advertising during the relevant time period shows Opposer using the words
"CONFIDENCE YOU CAN AFFORD" on their dental products instead of
the words SIMPLY SMARTER, proving that Opposer abandoned the words
SIMPLY SMARTER. This interrogatory seeks the facts and documents that
can prove that Opposer dropped using SIMPLY SMARTER and instead
used the words CONFIDENCE YOU CAN AFFORD" on their dental

products.

Applicant’s Interrogatory 43: State the amount of money that IDSI spent
promoting the phrase "CONFIDENCE YOU CAN AFFORD" as a
trademark on IDST dental implants during each of the years 2017 to 2002,
and IDENTIFY every person who can testify to these facts.

Response: Subject to the Preliminary Statement, Opposer objects to this
Interrogatory as being overly broad and burdensome, and not relevant to
any party’s claim or defense and as not proportional to the needs of this
opposition proceeding, to the extent it seeks information regarding the

phrase “CONFIDENCE YOU CAN AFFORD.”

Applicant’s Argument for Better Response to Interrogatory 43: Opposer

has asserted, in error, that Opposer did not abandon use of the words

16



SIMPLY SMARTER as a trademark at any relevant time. But Opposer’s
advertising during the relevant time period shows Opposer using the words
"CONFIDENCE YOU CAN AFFORD" on their dental products instead of
the words SIMPLY SMARTER, proving that Opposer abandoned the words
SIMPLY SMARTER. This interrogatory seeks financial facts that can prove
that Opposer dropped using SIMPLY SMARTER and instead used the
words CONFIDENCE YOU CAN AFFORD" on their dental products.

Applicant’s Interrogatory 44: State every fact and identify every
DOCUMENT showing that IDSI used the phrase SIMPLY SMARTER
as a trademark on IDSI dental implants, or on packaging for IDSI dental
implants, during each of the years 2013-2017, and IDENTIFY every

person who can testify to these facts.

Response: Subject to the Preliminary Statement, Opposer objects to this
Interrogatory as being overly broad and burdensome and not proportional to
the needs of this opposition proceeding. Opposer objects to this Interrogatory
because whether Opposer placed the SIMPLY SMARTER mark on
Opposer’s dental implants, vials, or dental implant packaging has no bearing
on whether SIMPLY SMARTER serves as trademark for Opposer’s dental
implants. Furthermore, it is not practical to place the SIMPLY SMARTER
mark on the actual dental implants or vials. Subject to this objection,
Opposer has not put the SIMPLY SMARTER mark on Opposer’s dental
implants, vials, or dental implant packaging. Opposer has used the SIMPLY
SMARTER mark on at least its catalogs for dental implants. See, e.g.,
ID00268—ID00291; ID-00829—ID00872; ID01658— ID01785; ID-
01838—ID01977.
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Applicant’s Argument for Better Response to Interrogatory 44:
Trademark rights, at common law, arise from use of the mark on a product
and/or on its packaging. Opposer alleges common law trademark rights in
the words SIMPLY SMARTER. This interrogatory seeks the identity of
every document that Opposer alleges shows this use, and is therefore
relevant. The response doesn’t state all of the facts requested, or identify

all of the documents, as requested.

Applicant’s Interrogatory 45: IDENTIFY every survey that IDSI has
done at any time during the years 2013 to date these Interrogatories are
served on IDSI, that relates to the phrase "CONFIDENCE YOU CAN
AFFORD" on IDSI dental products, and IDENTIFY every person who

can testify to these facts.

Response: Subject to the Preliminary Statement, Opposer objects to this
Interrogatory as being overly broad and burdensome, and not relevant to any
party’s claim or defense and as not proportional to the needs of this
opposition proceeding, to the extent it seeks information regarding the

phrase “CONFIDENCE YOU CAN AFFORD.”

Applicant’s Argument for Better Response to Interrogatory 45: Opposer
has asserted, in error, that Opposer did not abandon use of the words
SIMPLY SMARTER as a trademark at any relevant time. But Opposer’s
advertising during the relevant time period shows Opposer using the words
"CONFIDENCE YOU CAN AFFORD" on their dental products instead of
the words SIMPLY SMARTER, proving that Opposer abandoned the words
SIMPLY SMARTER. This interrogatory seeks surveys, if any, about
Opposer’s use of the words “CONFIDENCE YOU CAN AFFORD" once
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Opposer abandoned using the words SIMPLY SMARTER on their dental

products.

Applicant’s Interrogatory 46: For each of the years 2023 and 2024,

state the amount of money that IDSI spent promoting the phrase
"CONFIDENCE YOU CAN AFFORD" on IDSI dental implants during

each of these years, and IDENTIFY every person who can testify to

these facts.

Response: Subject to the Preliminary Statement, Opposer objects to this
Interrogatory as being overly broad and burdensome, and not relevant to any
party’s claim or defense and as not proportional to the needs of this opposition
proceeding, to the extent it seeks information regarding the phrase

“CONFIDENCE YOU CAN AFFORD.”

Applicant’s Argument for Better Response to Interrogatory 46: Opposer
has asserted, in error, that Opposer did not abandon use of the words SIMPLY
SMARTER as a trademark at any relevant time. But Opposer’s advertising
during the relevant time period shows Opposer using the words
"CONFIDENCE YOU CAN AFFORD" on their dental products instead of
the words SIMPLY SMARTER, proving that Opposer abandoned the words
SIMPLY SMARTER. This interrogatory seeks financial data showing
Opposer’s adoption, use and promotion of the words “CONFIDENCE YOU
CAN AFFORD" once Opposer abandoned using the words SIMPLY
SMARTER on their dental products.

III.  Opposer’s Responses to Applicant’s Fourth Set of Document

Requests are Inadequate
Here, Applicant explains why Opposer’s responses to Applicant’s fourth

set of document requests are inadequate.
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29, For each year referred to in Exhibit J, namely, the years 2014-
2023, produce DOCUMENTS adequate to show how many units of the
trays and of the biomaterials referred to on Exhibit J were delivered to

potential and actual customers for these trays and biomaterials, during

each of these years 2014-2023.

Response: Subject to the Preliminary Statement, Opposer objects to this
Document Request as it violates the Board’s Order dated December 13,
2024, (Dkt. No. 31) which states, in pertinent part, “Applicant is
precluded from relying at trial on Exhibit J to the declaration of Kayla
Christensen . . . to support any defense or oppose any claim.” Subject to
that objection, the data in Exhibit J show how many units of the trays and
biomaterials sold under the SIMPLY SMARTER mark were delivered to
customers during years 2014-2023.

Applicant’s Argument for Better Response to Request 29: The
12/13/2024 Order does not bar discovery into the documents at issue here, or
to the use of those documents at trial, if relevant. Nor does the 12/13/2024
Order bar Opposer from relying at trial on Exhibit J. In that event, Applicant
may use the documents at issue here to impeach Opposer’s position(s).
Applicant need not merely accept, or credit, Opposer’s representations in
Exhibit J, or in any other summary prepared by Opposer for use in this
opposition. Opposer should produce these documents, or drop reliance on
Exhibit J, in part because Opposer’s all-purpose witness, Kayla Christensen,

has no personal knowledge about the data in Exhibit J.

30. For each year referred to in Exhibit J, namely, years 2014-2023,
produce all purchase orders from IDSI to suppliers, and produce all

invoices from suppliers to IDSI, for trays listed on Exhibit J, plus produce
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one tray from each such order.

Response: Subject to the Preliminary Statement, Opposer objects to this
Document Request as it violates the Board’s Order dated December 13,
2024, (Dkt. No. 31) which states, in  pertinent part, “Applicant is
precluded from relying at trial on Exhibit J to the declaration of Kayla
Christensen . . . to support any defense or oppose any claim.” Opposer
further objects to this Document Request as being overly broad and
burdensome, and not relevant to any party’s claim or defense and as not
proportional to the needs of this opposition proceeding, to the extent it
seeks “all purchase orders from IDSI to suppliers, and produce all
invoices from suppliers to IDSI, for trays listed on Exhibit J, plus produce
one tray from each such order.” Moreover, Applicant has already produced
representative photographs of the surgical trays listed on Exhibit J. See, e. .,
ID-02264—ID-02274.

Applicant’s Argument for Better Response to Request 30: The
12/13/2024 Order does not bar discovery into the documents at issue here, or
to the use of those documents at trial, if relevant. Nor does the 12/13/2024
Order bar Opposer from relying at trial on Exhibit J. In that event, Applicant
may use the documents at issue here to impeach Opposer’s position(s).
Applicant need not merely accept, or credit, Opposer’s representations in
Exhibit J, or in any other summary prepared by Opposer for use in this
opposition. Opposer should produce these documents, or drop reliance on
Exhibit J, in part because Opposer’s all-purpose witness, Kayla Christensen,

has no personal knowledge about the data in Exhibit J.

31, Produce all DOCUMENTS from which YOU derived the

numbers of units called for in response to Interrogatory number 23.
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Response: See the Response to Interrogatory No. 23.

Applicant’s Argument for Better Response to This Request: Please see
Applicant’s argument for a better response to the related interrogatory. That
argument applies here with equal force for production of the requested

documents.

32. Produce all DOCUMENTS from which YOU derived the

numbers of trays called for in response to Interrogatory number 24.

Response: See the Response to Interrogatory No. 24.

Applicant’s Argument for Better Response to This Request: Please see
Applicant’s argument for a better response to the related interrogatory. That
argument applies here with equal force for production of the requested

documents.

33. Produce all DOCUMENTS that show accuracy of Opposer's

response to Applicant's Interrogatory number 25.

Response: Opposer objects to this Document Request as the term “accuracy”
is vague and ambiguous. Subject to this objection, see the Response to
Interrogatory No. 25. The word accuracy takes its ordinary meaning here,

namely: The fact of being exact or correct.

Applicant’s Argument for Better Response to This Request: Please see
Applicant’s argument for a better response to the related interrogatory. That
argument applies here with equal force for production of the requested

documents.

34, Produce all DOCUMENTS that show accuracy of Opposer's
response to Applicant's Interrogatory number 26. Response: Opposer

objects to this Document Request as the term “accuracy” is vague and
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ambiguous. Subject to this objection, see the Response to Interrogatory
No. 26.

Applicant’s Argument for Better Response to This Request: Please see
Applicant’s argument for a better response to the related interrogatory. That
argument applies here with equal force for production of the requested
documents. The word accuracy takes its ordinary meaning here, namely: The

fact of being exact or correct.

35, Produce all DOCUMENTS whose identification is called
for in response to Interrogatory number 27.Response: See the

Response to Interrogatory No. 27.

Applicant’s Argument for Better Response to This Request: Please see
Applicant’s argument for a better response to the related interrogatory. That
argument applies here with equal force for production of the requested

documents.

36. Produce all DOCUMENTS that show accuracy of
Opposer's response to Applicant's Interrogatory number 29.
Response: Opposer objects to this Document Request as the term
“accuracy” is vague and ambiguous. Subject to this objection, see the

Response to Interrogatory No. 29.

Applicant’s Argument for Better Response to This Request: Please see
Applicant’s argument for a better response to the related interrogatory. That
argument applies here with equal force for production of the requested
documents. The word accuracy takes its ordinary meaning here, namely: The

fact of being exact or correct.

37. Produce all DOCUMENTS that show accuracy of Opposer's
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response to Applicant's Interrogatory number 30. Response: Opposer
objects to this Document Request as the term “accuracy” is vague and

ambiguous. Subject to this objection, see the Response to Interrogatory No.
30.

Applicant’s Argument for Better Response to This Request: Please see
Applicant’s argument for a better response to the related interrogatory. That
argument applies here with equal force for production of the requested
documents. The word accuracy takes its ordinary meaning here, namely: The

fact of being exact or correct.

38. Produce all DOCUMENTS that show accuracy of Opposer's
response to Applicant's Interrogatory number 31. Response: Opposer
objects to this Document Request as the term “accuracy” is vague and

ambiguous. Subject to this objection, see the Response to Interrogatory
No. 31.

Applicant’s Argument for Better Response to This Request: Please see
Applicant’s argument for a better response to the related interrogatory.
That argument applies here with equal force for production of the
requested documents. The word accuracy takes its ordinary meaning here,

namely: The fact of being exact or correct.

39. Produce all DOCUMENTS called for in response to

Applicant's Interrogatory number 32.Response: See the Response to
Interrogatory No. 32.

Applicant’s Argument for Better Response to This Request: Please see
Applicant’s argument for a better response to the related interrogatory. That
argument applies here with equal force for production of the requested

documents.
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40, Produce all DOCUMENTS called for in response to
Applicant's Interrogatory number 36.Response: See the Response to

Interrogatory No. 36.

Applicant’s Argument for Better Response to This Request: Please see
Applicant’s argument for a better response to the related interrogatory. That
argument applies here with equal force for production of the requested

documents.

41. Produce all DOCUMENTS that show accuracy of Opposer's
response to Applicant's Interrogatory number 40.Response: Opposer
objects to this Document Request as the term “accuracy” is vague and

ambiguous. Subject to this objection, see the Response to Interrogatory

No. 40.

Applicant’s Argument for Better Response to This Request: Please see
Applicant’s argument for a better response to the related interrogatory. That
argument applies here with equal force for production of the requested
documents. The word accuracy takes its ordinary meaning here, namely: The

fact of being exact or correct.

42. Produce all DOCUMENTS called for in response to

Applicant's Interrogatory number 42.Response: See the Response to
Interrogatory No. 42.

Applicant’s Argument for Better Response to This Request: Please see
Applicant’s argument for a better response to the related interrogatory. That
argument applies here with equal force for production of the requested

documents.

March 3, 2025 Respectfully, s/Patrick F. Bright(213) 700 6637
pbright@patentattorney.us
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CERTIFICATE OF SERVICE

[ hereby certify that a true and complete copy of the foregoing
Applicant’s Second Set of Document Requests has been served on Wood,
Herron & Evans LLP by forwarding said copy on March 3, 2025, via email
to: P. Andrew Blatt at dblatt@whe-law.com.

Signature /s/Patrick Bright
Date: March 3, 2025
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Pat Bright

From: Pat Bright

Sent: Friday, February 7, 2025 5:13 PM

To: Drew Blatt

Ce: Gerald Niznick

Subject: Motion to Compel in SIMPLY SMARTER Proceeding
Attachments: 252025PFBParagonMTC pdf

Dear Drew: Attached is a draft motion to compel for your review, and to provide a basis for the meet and confer
requirements applicable to these motions. If we can resolve some of these matters short of filing the motion, let’s do so.
Call me any time at: 213 700 6637. With the discovery cutoff looming, Id like to file the motion for all unresolved issues
by COB next Wednesday, 2/12/2025. Thank you. Yours truly, Patrick Bright for Applicant Paragon Implant LLC



Pat Bright

From: Pat Bright

Sent: Thursday, February 13, 2025 9:35 AM

To: Drew Blatt

Cc: Gerald Niznick

Subject: RE: Motion to Compel in SIMPLY SMARTER Proceeding
Attachments: 2132025PFBParagonMTC.pdf

Dear Drew: Thank you for telling me that your client declines to provide any additional information, or documents, in
response to Applicant’s motion to compel. I'm filing that motion today. That said, if you reconsider, please call me any
time at: 213 700 6637. Kind regards, Patrick Bright for Applicant Paragon Implant LLC

From: Drew Blatt <dblatt@whe-law.com>

Sent: Thursday, February 13, 2025 7:00 AM

To: Pat Bright <pbright@patentattorney.us>

Subject: RE: Motion to Compel in SIMPLY SMARTER Proceeding

Pat,

| am writing to confirm our less than one-minute conversation this morning regarding Paragon’s alleged issues
with Implant Direct’s responses to the Paragon’s most recent discovery requests. We did not substantively
discuss Paragon’s alleged issues as | stated that Implant Direct will stand by its responses. You said that was
fine as you noted something to the effect that most attorneys don’t take the meet and confer process
seriously anyway. | don’t agree with that sentiment, but it's your motion to file.

Drew

From: Drew Blatt <dblatt@whe-law.com>

Sent: Wednesday, February 12, 2025 2:15 PM

To: Pat Bright <pbright@patentattorney.us>

Subject: RE: Motion to Compel in SIMPLY SMARTER Proceeding

Pat,

| am following up to our 2-minute phone call yesterday afternoon on which | told you | had not yet conferred
with my client. As such, we did not substantively discuss the alleged issues Paragon had with Implant Direct’s
responses to Paragon’s most recent discovery requests.

| have now had a chance to confer with my client. I'm not sure the client is willing to supplement its responses
at this time, but if you want to discuss them before you file your motion, | should be available this afternoon.

Drew

From: Pat Bright <pbright@patentatiorney.us>
Sent: Friday, February 7, 2025 8:13 PM
To: Drew Blatt <dblatt@whe-law.com>




