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MOTION FOR RELIEF FROM DEFAULT JUDGMENT
Pursuant to Federal Rule of Civil Procedure 60(b)(6) and Trademark Trial and Appeal
Board Manual of Procedure § 544, Registrants Daniel Simoni and Scott Wieland (hereinafter
“Registrants”), by and through undersigned counsel, submits this Motion for Relief from a
Default Judgment. If this Motion is granted, Applicants would request here (or separately as
required) that this matter, Application at issue and Opposer’s two pending Applications all be
stayed pending resolution of ongoing litigation in California which should decide the issue of

ownership. In support whereof, Applicants state as follows:
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I. INTRODUCTION

The Board should grant this motion for relief from default. It has broad discretion to
vacate a default judgment under the Board Rules and Federal Rules of Civil Procedure, all in the
interests of justice. Given the strong policy favoring adjudication on the merits, close calls
should be resolved in favor of vacating a default judgment. This case presents an instance of
good cause to vacate a judgment if ever there was one.

Opposer Steve Lynch (“Opposer” or “Lynch”) was one of the original five members of
the 80s rock band, “Autograph.” After litigation was pending, he filed two trademark
applications claiming he was the sole owner of the “Autograph” mark ten months after
Defendants—who Lynch later brought into the band as co-members, and then himself left the
band—had filed their own application in the mark, solely for services in Class 41'. This was also
eight months after Defendants filed suit in state court for declaratory relief regarding the parties’
rights in the mark.

Opposer’s trademark applications made no mention of the fact of ongoing litigation
regarding ownership of the mark. He likewise made no mention of the fact that in Ais

counterclaim filed in the state court case four months before he filed this application claiming to

tIf necessary to obtain a registration, Applicants may concede to a narrow class of services,
given their nearly ten years of use for live music without any actual confusion regarding the
original band’s recordings. See TBMP §311.02(b)(1) (“A request by defendant to restrict its
identification of goods or services under Trademark Act § 18, 15 U.S.C § 1068, must be made by
way of motion under 37 C.F.R § 2.133, although the ground may also be raised as an affirmative
defense in the answer (as originally filed, as amended or as deemed amended), by way of an
allegation that sets forth the proposed restriction in detail and alleges that the restriction will
avoid a likelihood of confusion and that plaintiff is not using the mark on the products or
services being excluded from the registration.”)

-
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be the sole owner, his pleading asserted that a California partnership among him and the other
original band members, dubbed “Original Autograph,” was the “sole owner of common law
trademark rights throughout the United States in the mark “AUTOGRAPH.” Opposer’s
application is riddled with fraudulent statements and omissions of material facts.

Moreover, given the chronology, Defendants made a reasonable mistake in not realizing
that they needed to file an answer before this Board. Defendants had hired a lawyer through
LegalZoom to file their trademark application, but later hired separate litigation counsel to file
their state court complaint for declaratory relief. By the time their answer to Opposer’s
application before this Board was due, their LegalZoom attorney had withdrawn. But because
they had already filed the state court litigation by this point, they mistakenly believed that the
proceedings before this Board were subsumed by the state court litigation. As such, they did not
realize that they needed to file an answer until after the Board entered default judgment.

Given these facts, the factors relevant to granting relief from a default judgment—
absence of willfulness by Defendants, lack of prejudice to Opposer, and a meritorious defense—
are all easily met here. Defendants not only acted inadvertently, but under the circumstances,
their inadvertence was understandable. Opposer will suffer absolutely no prejudice, as the
default judgment was entered barely a month ago, and these proceedings should probably be
stayed pending the outcome of the state court litigation in any event. And Defendants have not
just one but numerous meritorious defenses to Opposer’s claim, including lack of standing, fraud

on the USPTO, abandonment, and unclean hands.
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II. FACTS

Autograph is an American rock band formed in 1984 in Pasadena, California. The band
had a few minor hits but never broke into the top level of bands from the era. Due to a
friendship between Van Halen’s signer David Lee Roth and Autograph drummer Kenni
Richards, Autograph opened for Van Halen many times. Autograph was created from existing
bands to take advantage of the growing heavy rock phenomenon. (Declaration of Eric Bjorgum
(“Bjorgum Decl.”), § 2.) Between 1983 and 1989, the chief members of Autograph were: Steve
Plunkett (“Plunkett”’)—Ilead vocals, rhythm guitar, and keyboards; Lynch—Ilead guitar; Steven
Isham (“Isham’)—keyboards; Keni Richards (“Richards”)—drums; and Randy Rand—bass,
back-up vocals. Autograph has never had a trademark registration.

In the late 1980s, consumer tastes in music shifted away from “hair metal,” and
Autograph ceased performing in 1989. Opposer Lynch did not perform live with the band for over
20 years after that. (Bjorgum Decl., 4 4.)

In 2003, Steve Plunkett released an album of new material, called “Buzz,” as “Autograph.”
The members of that iteration of the band were all different. Lynch was not involved and did not
object. (Bjorgum Decl., § 5.)

In 2012, Rand and original drummer Richards were looking to start performing as
Autograph again. In November 2013, Applicant Simoni, who had a strong track record as a
professional musician, songwriter and band frontman, was offered a position as guitarist and singer
(without audition) based on his extensive experience. In late 2013, Simoni agreed to join
Autograph with Richards, Rand, and Plaintiff Lynch re-joined. (Declaration of Daniel Simioni

(“Simoni Decl.”) 94 -5.)
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Richards, who suffered from a drug addiction, was unable to perform adequately and was
replaced in or about late 2013 with Applicant Marc Wieland. (Declaration of Marc Wieland
(“Wieland Decl.”), 9 4.) Richards passed away in 2017. In addition to being an accomplished
drummer, Wieland as a recording engineer and had his own recording studio.

At that time, Wieland, Lynch, Rand and Simoni entered into an oral joint venture
agreement to begin performing as a band using the band name “Autograph.” According to the
agreement, when a member left the band, they would have no right to compensation for use of the
name “Autograph” or right to compensation from the performances of the remaining members of
the band. There was never any agreement—oral or written—covering who would own the
trademark rights to the name “Autograph.” (Simoni Decl., §6; Wieland Decl., § 3.)

Lynch and Rand, the two original members of the band who were a part of the 2013
iteration, represented to the new members, Simoni and Wieland, that they (Lynch and Rand) had
the authority to reconstitute the band and make Simoni and Wieland equal members. (Wieland
Decl., 4] 6; Simoni Decl., §9.)

Had they been informed that Lynch and/or Rand reserved for themselves the ability in the
future to claim rights in the “Autograph” name or in the compensation for the band’s performances
even after they were to leave the band, they would not have agreed to spend the next decade
investing substantial time, effort, and resources in the band. (Bjorgum Decl., q 10.)

In 2019, Lynch left the band to pursue a new musical direction with his girlfriend He
wished the band well and represented that they could continue to use the Autograph name.
(Bjorgum Decl., Exh. B.) The band relied upon that representation. (Wieland Decl., q 8; Simoni
Decl., § 18.) In April, 2022, Randy Rand (the last remaining original member of the band) passed

away unexpectedly. Almost immediately thereafter, Lynch began claiming that the band could

-5-
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not play live as “Autograph,” even though it had been doing so with his knowledge for nearly
three years. (Simoni Decl., 4 9.)

On May 24, 2022, Applicants here (Simoni and Wieland) filed U.S. Trademark App. file
S/N 97425455 for the trademark AUTOGRAPH in Class 41. They were represented by Alec Ross
of Legalzoom Legal Services, who did trademark searching and advised them to file for the mark.
Wieland and Simoni limited the trademark registration for live performances. They had been
performing as Autograph for over eight years and had been paid as owners of the band. They did
not file for recorded music in Class 09, and were never aware of any confusion between the band
they worked with after 2019 and Lynch. (Simoni Decl., § 17.)

On June 2, 2022, Lynch sent a cease and desist letter to Applicants on behalf “Autograph
Band LLC and the general partnership of surviving original Autograph band members, Steve
Lynch and Steve Plunkett. They alleged had “exclusive rights to the AUTOGRAPH name and
mark,” even though Plunkett had not played with the band for nearly 19 years, and Lynch had
given his blessings to the band’s continuance three years before. (Bjorgum Decl., Exh. C.)

On July 5, 2023, Applicants filed a lawsuit in Los Angeles County Superior Court on July
5, 2022 with a single claim requesting a declaration of ownership of the Autograph mark for live
musical performances. (Bjorgum Decl., Exh. D.)

On November 25, 2022, Opposer filed a counterclaim (in California, a “cross-claim”), and
added as a cross-claimant “Original Autograph”, a “California general partnership of which
[Opposer] is a partner and which was formed in 1984 by the original members of the rock band
“Autograph”. The cross-claim asked for a Declaration that Original Autograph is the “sole owner
of common law trademark rights throughout the United States in the mark “AUTOGRAPH” and

the Logos as used by a musical act.” There was no request that Lynch be deemed an owner.

-6-
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(Bjorgum Dec., Exh. E.) Cross-defendants then filed an answer asserting various defenses.
(Bjorgum Decl., Exh. F.)

On March 10, 2023, Opposer Lynch filed a trademark application (Ser. No. 97833499)
claiming sole ownership of AUTOGRAPH for audiovisual recordings and live performances.
There is no mention of the prayer in the litigation that the “Original Autograph” be deemed the
sole owner of the Marks. The application is filed by his new attorney, Eric Kohli. (Bjorgum Decl.,
Exh. G.) Opposer also filed an Application based on the logo. (Bjorgum Decl., Exh. H.)

On May 17, 2023, Opposer filed Opposition No. 91285059 claiming to the owner of the
AUTOGRAPH mark, in contradiction to the representations in the Litigation, and asking that
Original Autograph be deemed the sole owner of the Marks. That Opposition is served on Alec
Allen Ross, the attorney who Applicant’s Registration.

Ross withdrew the following day, and May 25 the USPTO granted the request and gave
Ppposer 30 days to find a new attorney. Simoni and Wieland were confused by this because the
Litigation was moving forward rapidly. They understood that the Litigation was the primary action
and did not understand that they need separate representation in the TTAB. (Wieland Decl., 9 18
- 21; Simoni Decl., 99 16 - 18.)

On July 5, 2023, the TTAB issued an order allowing 30 days to show why default judgment
should not be entered. On August 14, the Board entered the default judgment. The USPTO
dismissed the Application. The litigation has been in intense discovery for four depositions taking

place in August and September, 2023. (Bjorgum Decl., § 20.)
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III. LEGAL STANDARDS

All final judgments issued by the Board, including default judgments, are governed by
Fed. R. Civ. P. 60(b), as made applicable by 37 CFR § 2.116(a). Once default judgment has been
entered against a defendant pursuant to Fed. R. Civ. P. 55(b), the judgment may be set aside for
the reasons set forth in Fed. R. Civ. P. 60(b). That Rule provides:

On motion and just terms, the court may relieve a party or its legal representative from a
final judgment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect; . . . or
(6) any other reason that justifies relief.

Fed. R. Civ. P. 60(b).

The determination of whether to grant a Rule 60(b) motion is a matter largely within the
discretion of the Board. Djeredjian v. Kashi Co., 21 U.S.P.Q.2d 1613, 1615 (T.T.A.B. 1991)
(citing Case v. BASF Wyandotte, 737 F.2d 1034, 222 USPQ 737 (Fed.Cir.1984)). However,
because of the “well-established principles that a trial on the merits is favored over default
judgment and that close cases should be resolved in favor of the party seeking to set aside default
judgment . . . Rule 60(b) is applied most liberally to judgments in default.” Info. Sys. & Networks
Corp. v. United States, 994 F.2d 792, 795 (Fed. Cir. 1993) (quotations and citations omitted). In
fact, “[w]hen a court has denied a party's motion to be relieved from default judgment, a ‘glaring
abuse’ of discretion has not been required for reversal of a court's refusal to relieve a party of the
harsh sanction of default, and even a slight abuse of discretion may justify reversal.” Id.
(citations and quotations omitted).

The factors to be considered in determining a motion to vacate a default judgment for
failure to file an answer include: “(1) whether the non-defaulting party will be prejudiced, (2)

whether the default was willful, and (3) whether defendant has a meritorious defense.”

-8-
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Djeredjian, 21 U.S.P.Q.2d at 1615 (citing United Coin Meter Co. Inc. v. Seaboard Coastline
Railroad, 36 FR Serv2d 478, 705 F.2d 839 (6th Cir.1983) and Davis v. Musler, 36 FR Serv2d

1370, 713 F.2d 907 (2nd Cir.1983)).

IV.  ARGUMENT

A. Opposer Will Not Be Prejudiced By The Board Vacating the Default

Judgment

The Board entered the judgment of default on August 14, 2023. This motion to vacate the
default judgment comes approximately six weeks later, during intense litigation on the same
issues. There is no reason to believe that during such a short delay, any witnesses or evidence
have become unavailable as a result, or that Opposer’s ability to prosecute his case would in any
way be prejudiced. L-Nutra, Inc. v. Marshall Nutraceuticals Pty Ltd., 2018 WL 4846611, *3
(T.T.A.B, Sept. 11, 2018) (“[P]rejudice typically results if witnesses or evidence become
unavailable as a result of the delay. . . [W]e find no evidence that the short delay in the
proceeding will prejudice Opposer's ability to prosecute its case.”); Regatta Sport Ltd. v. Telux-
Pioneer Inc., 20 U.S.P.Q.2d 1154, *3 (T.T.A.B. 1991) (granting rule 60(b) motion;
“Concededly, some delay will result if respondent's motion is granted. Yet, delay alone is not a
sufficient basis for establishing prejudice.”). Indeed, in the state court litigation, discovery is
ongoing, with four depositions taking place since August, 2023. (Bjorgum Decl., 9 20.)

Moreover, any prejudice Opposer might possibly claim should be given little if any
weight. As discussed below in Part C, Opposer never should have opened this trademark
proceeding in the first place. And because the precise legal issues at stake in this proceeding—

the parties’ respective ownership of and rights in the Mark—are being fully litigated in the state

9-
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court lawsuit, these proceedings should in all fairness likely be stayed in any event pending
resolution of that case. (Bjorgum Decl., Ehx. D.) At a minimum, there is no prejudice to Opposer
in allowing Defendants to oppose his petition because ownership of the mark has not yet been
decided.

If anything, it will be Defendants who will be prejudiced by a refusal to grant relief from
the default judgment. Among other things, as a result of the TTAB order, there has been
confusion in the marketplace about the effect of the default judgment. For instance, Autograph is
set to played a show in Alabama this weekend, but someone wrote to the venue attaching the
TTAB order and saying that the venue would be in trouble financially if the band played.
(Bjorgum Decl., q 21, Exh. I.) Of course, the venue’s rights to host live performances of music
are determined by contracts that have nothing to do with the trademark dispute at issue. But if
third parties are improperly suggesting that the default judgment in an administrative action was
an adjudication on the merits in order to interfere with the business of the current band members,
this is all the more reason why the default judgment must be said aside so that the only “order”
regarding the parties’ respective rights in the mark is a final order on the merits.

B. The Default Was Not Willful

As shown by the declarations of Defendants Simon Daniels and Marc Wieland, their
failure to answer the petition here was not willful, but rather was entirely the result of
inadvertence. (Simoni Decl., 9 17 - 19; Wieland Decl., 9 17-20.) They had hired a lawyer
through LegalZoom Legal services to file their own trademark application in May 2022, which
they filed upon advice that the application could be filed. After Defendant’s counsel sent them a
cease-and-desist letter in June 2022, they hired litigation counsel who filed a declaratory relief

action seeking a declaration regarding the parties’ rights in the mark in July 2022. Opposer filed

-10-
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his counterclaims (called “cross-claims” in California) in the state court action in November
2022, claiming that “Original Autograph” was the “sole owner” of the Autograph Mark.
(Bjorgum Decl., Exhs. C—F.)

It wasn’t until March 2023—ten months after Defendants filed their trademark
application, eight months after they filed their declaratory relief action, and four months after
Opposer claimed in that action that “Original Autograph” owned the mark—that Opposer filed
his trademark application asserting his “sole ownership” in the mark. By this point, though, the
parties were actively litigating the issue of ownership of the mark in the state court suit.
(Bjorgum Decl., q 18, Exh. H.)

Shortly before Defendants answer to Opposer’s trademark petition was due, their
LegalZoom attorney withdrew from representing them in connection with Board submissions.
But Defendants—who are professional musicians, not lawyers—did not understand the
distinctions between the administrative filings before this Board and the legal proceedings in
Superior Court. As such, they assumed that these proceedings were subsumed into the state court
proceedings, and did not realize they needed to answer the petition. They did not retain a new
attorney for this matter, nor did they believe they had too. (Simoni Decl., 9 17-19; Wieland
Decl., q 20.) Further, the litigation has proven quite taxing, and they simply were not aware that
this is a separate matter requiring its own counsel. (Simoni Decl., § 21.) As soon as they realized
their mistake, they have acted diligently by asking their litigation counsel to represent them in
proceedings before the Board and to file this motion seeking vacation of the default judgment.
(Simoni Decl., q 20.)

In light of these facts, Defendants’ mistake in not responding to the petition sooner was

reasonable. Importantly, though, even if their mistake was unreasonable, that would still not be a

-11-
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basis to deny this motion. Only willfulness, not negligence, would bar relief. See L-Nutra, Inc.,
2018 WL 4846611 at *2 (“Respondent has clearly been negligent in complying with the Board's
deadlines. However, the record does not show that Respondent's inaction was in willful
disregard for the Board's rules and deadlines. . . . [C]arelessness is not evidence of a willful
intent.”

The Board, as well as numerous courts, have found that a party’s confusion regarding the
relationship between multiple proceedings constituted excusable neglect. See Djeredjian, 21
U.S.P.Q.2d at 1615 (respondent’s “failure to act in this case was not willful, but rather resulted
from mistake and inadvertence. Specifically, respondent was involved simultaneously in
multiple court actions, and what it mistakenly believed was only one cancellation proceeding at
the Board.”); Regatta Sport Ltd., 20 U.S.P.Q.2d 1154, *1-2 (“Respondent argues that because
Opposer and respondent are parties in a related copending opposition, it did not realize that the
petition for cancellation, notice of default and entry of judgment were not related to the
opposition. . . . Respondent has demonstrated that its failure to file an answer was the result of
excusable neglect . . . .”); McVicker v. Donnelly, 95 FRD 353 (EDPa.1982) (confusion resulting
from the time proximity and subject matter similarity of the two proceedings demonstrates that
defendant's failure to file an answer was excusable neglect).

The fact that Defendants have been diligently pursuing the state court action confirms
that their failure to respond here was merely inadvertent. Defendants would have no reason to
willingly let their opportunity to oppose Opposer’s trademark application to slip by, and
potentially prejudice their position in the state court action. And as discussed below, they not
only vigorously dispute Opposer’s rights in the mark, but have every reason to believe they will

be successful in opposing his application.

-12-
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C. Defendants Have Numerous Meritorious Defenses

For purposes of setting aside a default judgment, ““all that is necessary to establish a
meritorious defense are plausible responses to the allegations in the petition.” L-Nutra, Inc.,
2018 WL 4846611 at *3 (citing DeLorme Publ'g Co v. Eartha's Inc., 60 USPQ2d 1222, 1224
(TTAB 2000)). Here, Defendants’ responses to the allegations in Opposer’s petition would
demonstrate that it is not just plausible but highly probable that they will prevail in defeating his
claim of rights in the mark. Opposer’s application is riddled with falsehoods or the failure to
disclose material facts to the Board, and there are meritorious defenses regardless of Opposer’s
misrepresentations, as set forth below.

1. The Opposition Is Not Consistent With The Litigation On Standing.

First, are the serious questions about Opposer’s right to bring this Opposition, i.e.,
Opposer’s standing. Per the TBMP, the traditional “standing” jurisprudence is the same as the
new “Zone of interests” test adopted by the Federal Circuit following Lexmark International,
Inc. v. Static Control Components, Inc., 572 U.S. 118, 109 USPQ2d 2061 (2014). The TBMP
states:

Lexmark established two requirements for determining whether a party is entitled

to bring or maintain a statutory cause of action: a party must demonstrate (i) an

interest falling within the zone of interests protected by the statute, and (ii)

proximate causation. Despite the change in nomenclature, prior Federal Circuit

and Board decisions interpreting Sections 13 and 14 of the Trademark Act, 15

U.S.C. § 1063 and 15 U.S.C § 1064, remain equally applicable. There is no

meaningful, substantive difference between the analytical frameworks in the

Board’s prior "standing" case law, under which a plaintiff must show a real

-13-
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interest in the proceeding and a reasonable basis for its belief in damage [ Note
3.], and the current "entitlement" case law, under which a plaintiff must show an
interest falling within the zone of interests protected by statute and damage
proximately caused by registration. [ Note 4.] In other words, demonstrating a real
interest in opposing or cancelling a registration of a mark satisfies the zone-of-
interests requirement, and demonstrating a reasonable belief in damage by the
registration of a mark demonstrates damage proximately caused by registration of

the mark. [ Note 5.].

Opposer’s positions before the USPTO regarding his rights are contradicted by his
positions in the litigation. The Opposition claims that “Opposer has continuously and
extensively been using the mark AUTOGRAPH (“the AUTOGRAPH Mark™) in connection
with Performances by a vocal and instrumental group; entertainment, namely, live music
concerts; entertainment, namely, live performances by a musical band; providing information
in the field of music and entertainment via a website since 1984. (Opposition at 3.) He has also
personally filed for two trademark registrations as the sole owner of AUTOGRAPH audio and
video recordings in Class 009 and performances by a musical group in Class 041, claiming
dates of first use as far back as January 25, 1984. Opposer’s applications are only for the
Lynch personally, and he states under penalty of perjury that he “is the owner of the
trademark/service mark sought to be registered. See U.S. Ser. No. Serial Number: 97833499

(AUTOGRAPH wordmark) and U.S. Ser. No 97833507 (AUTOGRAPH with design).

However, in the litigation, Opposer’s counsel has filed multiple papers with the Court on
behalf of himself and “Original Autograph.” Opposer’s Prayer seeks a declaration “that
Original Autograph is the sole owner of common law trademark rights throughout the

-14-



Opposition of USSN 97/425,455

September 14, 2023

United States in the mark “AUTOGRAPH?” and of the Logos, as used by a musical act.”

(Bjorgum Decl., Exh. D.) “Original Autograph” is a “general partnership organized under the

laws of California in 1984. The partnership consists of Lynch and Steve Plunkett.” (Bjorgum
Decl., Exh. D, g 5.)

At the time of that filing, one of the other five original members of the band, Steve
Puckett, was (and is) still alive. Because someone besides Lynch has an interest in the “Original
Autograph” partnership, if Opposer’s state court pleading asserting that “Original Autograph” is
the sole owner of the mark is true, then Opposer’s application is necessarily false. At a
minimum, Opposer (and his counsel) could not have filed both the application before this Board
and the counterclaims in state court in good faith.

2. Opposer Has Committed Fraud on the trademark office: The Opposition claims

that “Opposer has continuously and extensively been using the mark AUTOGRAPH (“the
AUTOGRAPH Mark”) in connection with Performances by a vocal and instrumental group;
entertainment, namely, live music concerts; entertainment, namely, live performances by a
musical band; providing information in the field of music and entertainment via a website since
1984. (Opposition, p. 3.) Opposer has also filed for two trademark registrations as the sole
owner of AUTOGRAPH audio and video recordings in Class 009 and performance by a musical
group in Class 041, claiming dates of first use as far back as January 25, 1984.

In point of fact, however, Opposer has not performed with Autograph for substantial
periods of time, one of which was 20 years. Fraud on the PTO occurs when an applicant
knowingly makes a false, material representation of fact in connection with an application to
register, or a post registration document, with the intent of obtaining or maintaining a

registration to which it is otherwise not entitled. A declarant is charged with knowing what is in
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the declaration being signed, and by failing to make an appropriate inquiry into the accuracy of
the statements the declarant acts with a reckless disregard for the truth. Chutter, Inc. v. Great
Management Group, LLC, 2021 U.S.P.Q.2d 1001 (T.T.A.B. 2021).

Here, Lynch obviously knew he was not performing services in Class 41 under the
AUTOGRAPH mark between 1989 and 2013. He also knew that he quit the band in 2019.
Indeed, since the band’s formation in 1983, Lynch has been playing for a total of approximately
10 years, and he has NOT been playing for approximately 27 years.

3. Opposer Abandoned the Mark. Opposer abandoned the mark not just once,

but twice. After having performed with the original band members as Autograph from 1983 to
1989, Opposer Lynch did not perform again under the auspices of Autograph for nearly a quarter
of a century, from 1989 to approximately 2014 (at which point he and another original member
brought in Defendants as equal co-members). (Simoni Decl., 9 3.)
Under Section 45 of the Trademark Act, a mark shall be deemed to be abandoned:
(1) When its use has been discontinued with intent not to resume such use. Intent
not to resume may be inferred from circumstances. Nonuse for 3 consecutive
years shall be prima facie evidence of abandonment. "Use" of a mark means the
bona fide use of such mark made in the ordinary course of trade, and not made
merely to reserve a right in a mark.
Viacom Int'l, Inc. v. Armstrong Interactive, Inc., 2022 TTAB LEXIS 115, *48 (Trademark Trial
& App. Bd. March 11, 2022).
During that time, Lynch was aware of another original member, Plunkett, performing as
Autograph in 2003, and raised no objection. (Bjorgum Decl., q 5.) Then, after performing with

the band once again as Autograph in 2014, Opposer Lynch waited until three years after he
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voluntarily left the band in 2019 to assert ownership rights in the mark in 2022. (Bjorgum Decl.,
Exh. B.)

4. Opposer Has Unclean Hands. Opposer has unclean hands by virtue of his

encouragement of Applicant’s use of the mark in his absence, followed by his assertion of

continuous rights going back to 1984. As stated by the Board:
Assertion of the defense of unclean hands, though often based on allegations of
fraud, misrepresentation of source, or violation of antitrust laws, "may result from
any imaginable immoral or illegal conduct." See 3 J. Gilson Trademark
Protection and Practice § 8.12[13] (1999). Where the conduct alleged to have
resulted in unclean hands relates to a plaintiff's acquisition, or attempt to acquire,
a registration, the unclean hands defense goes only to the plaintiff's ability to rely

on its registration, not to its common law rights. See, e.g., Gilbert/Robinson Inc.

v. Carrie Beverage-Missouri Inc., 758 F.Supp. 512, 526, 19 USPQ2d 1481, 1489

(E.D. Mo. 1991) [*20] (Even though a jury found that plaintiff had obtained its
trademark registration fraudulently, the court held, "nonetheless, plaintiff is still
entitled to protect its common law rights, and the doctrine of unclean hands does
not act as a bar to that right."). When, however, the assertedly improper conduct
relates to the use of the mark, the defense may be considered even in relation to

rights acquired through use. See Independent Grocers' Alliance Distributing Co. v.

Zayre Corporation, 149 USPQ 229 (TTAB 1966) (Though the Board did not find

for applicant on the issue, it considered applicant's assertion that the opposer,
relying not on a registration but on rights acquired through use, had unclean

hands because it misused the statutory registration symbol.)

-17-
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Hornblower & Weeks, Inc. v. Hornblower & Weeks, Inc. , 2001 TTAB LEXIS 562, *19-
20 (Trademark Trial & App. Bd. July 30, 2001)

Here, Lynch stopped performing, encouraged Applicant’s to use the mark in Class 41,
and three years later claims to have superior rights for performances. (Bjorgum Decl., Exhs. B,
C.) He misled Applicants and is attempting to usurp the goodwill they have created playing
songs from the “Beyond” record that he did not engage in. (Simoni Decl., 99 8 — 10; Wieland
Decl., 44/ 8 — 10.) Opposer has unclean hands because he encouraged Applicant’s to use the
mark, and there is no likelihood of confusion stopping them from being the owners of the mark.
(Simoni Decl., § 17.)

Applicants pursued the registration in large part because there was no registration in
Autograph for Class 41, and Opposer had publicly stated in 2019 that he was leaving the band.
Opposer wrote “I am officially leaving Autograph. I am on a new journey musically and I want
to explore new musical ideas with the Love Of My Life. I wish my brothers well and hope for
their continued happiness and success.” (Bjorgum Decl., Exh. B.)

Opposer thus retired from performance in August, 2019, and has not performed as
Autograph since. This was not the first time Opposer went for years without performing as
Autograph. Specifically, the band quit performing live in 1989, and Opposer did not perform for
over 20 years. Opposer started performing again in 2014, when Applicants began performing as
well. He left the band in 2019, while they kept performing. (Simoni Decl., 22.) Thus, there is at
least a plausible defense that Opposer’s rights are cut off as to his claims against these

Applicants.
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Taken individually and collectively, these facts are more than sufficient for Defendants to
meet their burden of showing a “plausible” response to Opposer’s allegations, so as to warrant
relief from the default judgment.

V. CONCLUSION

For the foregoing reasons, Defendants respectfully request that the motion be granted in
all respects and the Board vacate the default judgment against them pursuant to Fed. R. Civ. P.
60(b). Applicants will file an answer if needed, but the reasonable thing to do in this situation
would be to revive Applicants’ ‘455 Application, stay prosecution, and stay prosecution of

Opposer’s two pending Applications.

Date: September 24, 2023 Respectfully Submitted

Karish & Bjorgum, PC

By: __/A. Eric Bjorgum/
A. Eric Bjorgum
119 E. Union Street, Ste. B
Pasadena, California 91103
Tel. 213-785-8070
Fax. 213-995-5010
Attorneys for Applicants Daniel Simoni and
Marc Wieland
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CERTIFICATE OF SERVICE

I hereby certify that on September 24, 2023, a true and complete copy of the foregoing
Motion to Set Aside Default, Declaration of Daniel Simoni, Declaration of Marc Wieland and
Declaration of Eric Bjorgum haves been served on the designated representative, by forwarding
said copy via e-mail to:

Rachel Nicholas

LEWIS ROCA ROTHGERBER CHRISTIE LLP

3993 Howard Hughes Parkway, Suite 600

Las Vegas, NV 89169

Primary email: pto@lewisroca.com

Secondary email(s): ekohli@lewisroca.com, rnicholas@lewisroca.com,
ebaxter@lewisroca.com

By: __/A. Eric Bjorgum/

A. Eric Bjorgum
Karish & Bjorgum, PC
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Application No. 97/425,455
Filed on May 24, 2022

For the mark AUTOGRAPH

Published in the Official Gazette on April 18, 2023

Opposition No. 91285059
Steven L. Lynch

Opposer,
V.
Daniel Simoni & Marc Wieland

Applicants.
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DECLARATION OF A. ERIC BJORGUM IN SUPPORT OF MOTION FOR RELIEF

FROM DEFAULT JUDGMENT

I, A. Eric Bjorgum, under penalty of perjury of the laws of the State of California and the United
States of Amierca, declare and state as follows:

1. I am a partner at Karish & Bjorgum, PC, attorneys for Plaintiffs and Cross-
Defendants in the above-entitled matter. I am a Citizen of the United States, over the age of 18
years old, make this declaration based upon personal knowledge and, if called to testify could
and would testify competently to the facts set forth herein. I submit this Declaration in Support

of Applicants’ Motion for Relief from Default Judgment.
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2. Autograph is an American rock band formed in 1984 in Pasadena, California. The
band had a few minor hits but never broke into the top level of bands from the era. Due to a
friendship between Van Halen’s signer David Lee Roth and Autograph drummer Kenni
Richards, Autograph opened for Van Halen many times. Autograph was created from existing
bands to take advantage of the growing heavy rock phenomenon.

3. Between 1983 and 1989, the chief members of Autograph were: Steve Plunkett
(“Plunkett”’)—Ilead vocals, rhythm guitar, and keyboards; Lynch—Ilead guitar; Steven Isham
(“Isham”)—keyboards; Keni Richards (“Richards”)—drums; and Randy Rand—bass, back-up
vocals. The band signed a contract creating a California partnership regarding band business. A
true and correct copy of the 1984 Autograph band partnership agreement is attached hereto as
Exhibit A.

4. In the late 1980s, consumer tastes in music shifted, and Autograph ceased
performing in 1989. Opposer Lynch did not perform live with the band for over 20 years after
that.

5. In 2003, Steve Plunkett released an album of new material, called “Buzz,” as
Autograph. That record has been reissued in the last few years. The members of that iteration of
the band were all different. Lynch was not involved, nor did he complain.

6. In 2012, Rand and original drummer Richards were looking to start performing as
Autograph again. In November 2013, Applicant Simoni, who had a strong track record as a
professional musician, songwriter and band frontman, was offered a position as guitarist and
singer (without audition) based on his extensive experience. In late 2013, Simoni agreed to join

Autograph with Richards, Rand, and Plaintiff Lynch re-joined.
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7. Drummer Richards, who suffered from a drug addiction and later died in
mysterious circumstances in 2017, was replaced in or about late 2013 or early with applicant
Marc Wieland. In addition to being an accomplished drummer, Wieland is a recording engineer
and has his own recording studio.

8. At that time, Wieland, Lynch, Rand and Simoni entered into an oral joint venture
agreement to begin performing as a band using the band name “Autograph.” According to the
agreement, when a member left the band, they would have no right to compensation for use of
the name “Autograph” or right to compensation from the performances of the remaining
members of the band. There was never any agreement—oral or written—covering who would
own the trademark rights to the name “Autograph.”

9. Lynch and Rand, the two original members of the band who were a part of the
2013 iteration, represented to the new members, Simoni and Wieland, that they (Lynch and
Rand) had the authority to reconstitute the band and make Simoni and Wieland equal members.

10.  In addition, neither Lynch nor Rand disclosed that either of them believed there
was a partnership agreement from the 1980s that was still in force and effect and that would
affect the foursome’s ability to enter into their oral joint venture agreement. As the new members
of the band, Simoni and Weiland reasonably relied on these representations and omissions from
the original band members.

11.  In2019, Lynch left the band to pursue a new musical direction with his girlfriend.
He wished the band well and represented that they could continue to use the Autograph name.
The band relied upon that representation. Attached hereto as Exhibit B is a true and correct copy

of Lynch’s resignation.
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12.  In April, 2022, Randy Rand (the last remaining original member of the band)
passed away unexpectedly. Almost immediately thereafter, Lynch began claiming that the band
could not play live as “Autograph,” even though it had been doing so with his knowledge for
nearly three years.

13. On May 24, 2022, Applicants here (Simoni and Wieland) filed the trademark
application that is the subject of this proceeding, U.S. Trademark App. file S/N 97425455 for the
trademark AUTOGRAPH in Class 41 (the ‘455 App.”). They were represented by Alec Ross of
Legalzoom Legal Services, who did trademark searching and advised them to file for the mark.
Wieland and Simoni filed for a trademark registration for live performances in part because they
had been performing as Autograph for over eight years and had been paid as owners of the band.

14. On June 2, 2022, Lynch sent a cease and desist letter to Applicants on behalf
“Autograph Band LLC and the general partnership of surviving original Autograph band
members, Steve Lynch and Steve Plunkett (all of whom, collectively, are referred to herein as the
“partners.”” The Partners allegedly had “exclusive rights to the “AUTOGRAPH” name and
mark.” Attached hereto as Exhibit C is a true and correct copy of the June 2, 2022 cease and
desist letter.

15.  OnJuly 5, 2023, Applicants filed a lawsuit in Los Angeles County Superior Court
on July 5, 2022 with a single claim requesting a declaration of ownership of the Autograph mark
for live musical performances. Attached hereto as Exhibit D is true and correct copy of the
Complaint in the California trademark litigation.

16.  The Defendant in that matter is Stephen Lynch, the Opposer here. On November
25, 2022, Opposer filed a counterclaim (in California, a “cross-claim”), and added as a counter-

claimant “Original Autograph”, a “California general partnership of which [Opposer] is a partner

4-
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and which was formed in 1984 by the original members of the rock band “Autograph”. The
cross-claim asked for a Declaration that Original Autograph is the “sole owner of common law
trademark rights throughout the United States in the mark “AUTOGRAPH” and the Logos as
used by a musical act. Lynch filed a “cross-claim in California for infringement, ownership and
other claims. Joining a cross-claimant for the first time in this matter was Original Autograph
Original. A true and correct copy of the cross-claim is attached hereto as Exhibit E.

17. Cross-defendants then filed an answer asserting various defenses. Attached
hereto as Exhibit F is a true and correct copy of the Answer filed by cross-defendants.

18. On March 10, 2023, Opposer Lynch filed a trademark application (Ser. No.
97833499) claiming sole ownership of AUTOGRAPH for audiovisual recordings and live
performances. The application is filed by his new attorney, Eric Kohli. Attached hereto as
Exhibit G is a copy of that application.

19. Opposer also filed an Application based on the logo. A true and correct copy of
that Application is attached hereto as Exhibit H.

20. There have been four depositions conducted in the Litigation since August, 2023.

21. Since the Board entered the Default Judgment, there has been a misunderstanding

in the public about what that means. For instance, Applicants recently played a concert in
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Alabama, and someone wrote a threatening communication to the venue and included a copy of
the Board’s decision. I had to speak with the promoter to explain that the Board’s decision only
related to registration, not ownership of common law rights. Attached hereto as Exhibit I is a
true and correct copy of the threatening email received from an unknow person attaching the

Board’s decision.

I declare under the penalty of perjury under the laws of the State of California and the United
States that the foregoing is true and correct. Executed on the 24th day of September, 2023, at
Pasadena, California.

/s/ Eric Bjorgum
Eric Bjorgum
Karish & Bjorgum, PC
119 E. Union St., Suite B
Pasadena, CA 91103
Attorneys for Applicants
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THE AUTOGRAPH PARTNERSHIP AGREEMENT

This Partnership Agreement ("Agreement”) is made
and entered into as of this lst day of January, 1984, by and
between STEVE PLUNKETT, RANDY RAND, KENI RICHARDS, STEVE
LYNCHE and STEVE ISHAM currently collectively professiocnally
known as "AUTOGRAPH" (hereinafter referred to collectively
as the "Partners" and individually as "Partner").

WITNESSETH:

WHEREAS, the Partners have heretofore been con-
ducting business together under an oral partnership agree-
ment and desire to memorialize their agreement as to the
conduct of their business as Partners;

NOW, THEREFORE, in consideration of the mutual
cevenants, agreements, conditions, representations and war-
ranties herein contained, the parties hereto agree as
follows:

SECTION 1

AGREEMENT OF GENERAL PARTNERSHIP

The parties hereto hereby form a general partner-
ship ("Partnership") pursuant to the provisions of the
Uniform Partnership Act of the State of California, upon the
terms and conditions herein set forth.

SECTION 2

NAME OF PARTNERSHIP

The name under which the Partnership is to be con-
ducted is:

THE AUTOGRAPH PARTNERSHIP

SECTION 3

NATURE OF BUSINESS

The character and general nature of the business
conducted by the Partnership is to furnish the services of

LYNCH_000001
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the musical group professionally known as "Autograph" in
concerts and other personal appearances; motion pictures;
filmed and live television; all fields of recording,
including, without limitation, the recording of commercial
phonograph records, tapes and audio=-visual recordings or
other mechanical reproductions by any method existing
presently or in the future; merchandising; commercials: com-
mercial tie-ups; endorsements; and other activities through-
out the entire field of entertainment, but excluding song-
writing and music publishing; as well as all related or
incidental activities in connection with the advertising,
exploitation or advancement of the aforesaid areas of
endeavor or the results and proceeds of the aforesaid ser-
vices.

SECTION 4

PLACE OF BUSINESS

The principal place of business of the Partnership
shall be at such place or places within or without the State
of California as the Partners may, from time to time, deter-
mine.

SECTION 5

TERM OF PARTNERSHIP

The Partnership shall commence as of January 1,
1984, and shall continue until December 31, 2033 ("Termina-
tion Date"), or the earlier termination of the Partnership
as provided in Section 13 hereof.

SECTION 6

PARTNERSHIP CAPITAL CONTRIBUTIONS AND INTERESTS

6.1 Each Partner shall contribute to the Partner-
ship his exclusive services during the term hereof in all
fields of endeavor in the field of entertainment (but
excluding songwriting and music publishing) and as required
pursuant to any agreement heretofore or hereafter entered
into by the Partnership, and all results and proceeds of
such services, as further provided by Section 10.l1 hereof.

6.2 Each Partner shall, subject to Section 17
hereof, further contribute any and all rights such Partner
may have to the name "AUTOGRAPH" or any use thereof.

JDH: 081684 2
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6.3 Fach Partner shall have an interest in the
Partnership equal to the following proportions:

Steve Plunkett 1/5
Randy Rand . 1/5
Keni Richards 1/5
Steve Lynch 1/5
Steve Isham 145

6.4 Each Partner may be required to make addi-
tional contributions to the capital of the Partnership from
time to time, to the extent determined by the parties in
accordance with Section 9 hereof.

6.5 No Partner shall withdraw any portion of the
capital of the Partnership under any circumstances, except
as otherwise provided by Sections 15 and 16 hereof. It is
the intention of the parties that the rights contributed to
the capital of the Partnership hereunder shall remain until
termination hereof.

SECTION 7

PROFITS AND LOSSES

The net profits of the Partnership shall be
divided between the Partners and the net losses shall be
borne by the Partners in the proportions set forth in
Section 6.3 hereof.

For purposes of this Section, "net profits" and
"net losses" shall be defined as the net profits and net
losses of the Partnership, derived from any source what-
soever, for each fiscal year of the Partnership as finally
determined for federal income tax purposes under the method
of accounting provided by Section 12.1 hereof,

SECTION 8

DISTRIBUTIONS

8.1 Cash or assets received by the Partnership
from any source, less any costs and expenses attributable
thereto (including, without limitation, any business manage-
ment, personal management, legal and accounting fees and
agency commissions), shall be distributed on a semi-annual
basis to the Partners in proportion to their respective
Partnership interests (except as otherwise provided by
sections 14, 15 or 16 herecf).

JDH:081684 3
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8.2 Notwithstanding the foregoing, no Partner
shall be entitled to receive cash or other property, compen-
sation or remuneration in connection with or on account of
performances or other services performed by the Partnership
with respect to which said Partner shall fail or refuse to
render his services.

SECTION 9

MANAGEMENT

Except as otherwise specified herein, the manage-
ment and conduct of the Partnership business and all
decisions with respect thereto shall require the approval of
a majority of the Partners, plus at least one (1) additional
Partner and no Partner shall have the authority to act on
behalf of the Partnership in any capacity except with the
approval of a majority of the Partners, plus at least one
(1) additional Partner.

SECTION 10

PERFORMANCE OF PARTNERS

10.1 Each Partner hereby agrees that the Partner=
ship shall be exclusively entitled during the term hereof to
his personal services in the entire f£ield of entertainment,
and that such Partner shall perform on behalf of the
Partnership all personal services which the Partnership
shall request and direct. For purposes hereof, such ser-
vices of such Partner shall include without limitation any
and all personal appearances in musical concerts and any
other entertainment event of any kind, nature or descrip-
tion; motion pictures; filmed and live television; all
fields of recording, including without limitation the
recording of commercial phonograph records, tapes and audio-
visual recordings, or other mechanical reproduction by any
method existing presently or in the future; merchandising;
commercials; commercial tie-ups; endorsements; and any other
activities customarily deemed within the entertainment
field, but excluding songwriting and music publishing; as
well as any and all related or incidental activities in con-
nection with the advertising, exploitation or advancement of
the aforesaid areas of endeavor or the results and proceeds
of any of the aforesaid services. Each such Partner further
represents and warrants that he has neither made nor will
make any contractual or other commitment which would hinder
to any degree the exclusive nature of or his full and com-
plete performance of the aforesaid services.

JDH:081684 4
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10.2 Subject to Section 16 hereof, the failure of
any Partner to render any personal services required here-
under for any reason other than death, disability, expulsion
or withdrawal shall constitute a material breach of this
Agreement by said Partner, and shall render said Partner
liable to the remaining Partners to the full extent of any
damages suffered as a result thereof. Each Partner further
acknowledges and agrees that his services to be rendered
hereunder are special, unique, unusual, extraordinary and of
an intellectual character giving them a peculiar value, the
loss of which cannot be adequately compensated in damages in
an action at law, and that in the event of a breach of this
Agreement by the failure of said Partner to render services
as provided hereunder, the remaining Partners shall (in
addition to any other available remedies) be entitled to the
equitable remedies of preliminary and permanent injunction,
specific performance and any other equitable relief.

10.3 No provision of this Agreement shall prevent
less than all of the Partners from performing and dis-
charging contractual obligations of the Partnership
requiring the performance of personal services for the bene-
fit and account of the Partnership; provided, however, that
no Partner(s) shall have no right to perform and discharge
said contractual obligations without the prior written con-
sent of a majority of the other Partners, plus-at- least one
(1) additional Partner (excluding any Partner in breach
hereof).

10.4 Each Partner hereby grants to the Partner-
ship the worldwide right in perpetuity to use and to author-
ize third parties to use and display his name (both legal
and professional), voice and likeness and biographical
materials concerning him as same may be identified or asso-
ciated with that performing group professionally known as
"Autograph". Said right of the Partnership shall be exclu-
sive during the term hereof and nonexclusive thereafter.
Each such Partner further agrees that he shall not transfer
or attempt to transfer any right, privilege, title or
interest in or to any such right, nor grant such right to,
authorize, or willfully permit any person, firm or corpora-
tion to infringe upon any such right hereby granted to the
Partnership, and each such Partner hereby authorizes the
Partnership, in his name or otherwise, to institute any
legal proceeding or proceedings to prevent such infringe-
ment.

LYNCH_000005
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SECTION 11

ASSIGNMENT OF INTEREST

No Partner shall have the right or power to
assign, pledge, encumber, sell or otherwise dispose of its
or his interest as a Partner in the Partnership, without the
prior written consent of all of the other Partners
(excluding such Partner).

SECTION 12

ACCOUNTING, BOOKS AND RECORDS

12.1 At all times during the continuation of the
Partnership, the Partnership shall keep or cause to be kept,
in accordance with the cash method of accounting, con-
sistently applied, complete and true books of account, in
which shall be entered fully and accurately all of the con-
tributions of capital to the Partnership and each trans-
action of the Partnership. Any Partner shall have the right
at all reasonable times to have access to or inspect or copy
the books and records of the Partnership.

12.2 The fiscal year of the Partnership shall be
a calendar year.

12.3 Within ninety (90) days from and after the
end of each fiscal year of the Partnership, the Partnership
shall deliver to each Partner a statement of profit and loss
for said fiscal year, and a balance sheet prepared as of the
close of said year, together with a copy of the Partnership
information tax return (prior to the filing thereof with the
federal and state taxing authorities), showing the profits
and losses of the Partnership and distributions to each
Partner for the said fiscal year. All of the foregoing
shall be prepared in accordance with generally accepted
accounting principles and practices.

12.4 The Partnership shall maintain checking and
savings accounts at such bank or banks as a majority of the
Partners shall determine. All funds shall be deposited in
the name of the Partnership, and may be withdrawn only upon
the signature of such person or persons designated in-
weiting by a majority of the Partners.

JDH: 081684 6
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SECTION 13

DISSOLUTION AND TERMINATION OF PARTNERSHIP

13.1 The Partnership shall be dissolved and ter-
minated upon the happening of any of the following events:

(i) The adjudicated bankruptcy (or assignment
for the benefit of creditors) of any Partner or of the
Partnership;

(ii) Upon the happening of any event which
makes it unlawful for the business of the Partnership to
be carried on, or for the Partners to carry on the Part-
nership;

(iii) Upon the decree of a court of competent
jurisdiction;

(iv) Upon the agreement of all the Partners;

(v) On the date of termination as provided by
Section 5 hereof.

13.2 Notwithstanding the dissclution or termina-
tion of the Partnership, the Partnership may continue to do
all acts necessary or appropriate in order fully to dis-
charge and perform all obligations of the Partnership under
all executory contracts and may, in connection therewith,
exercise all rights, powers and authority, including the
purchasing of goods and services.

13.3 Except as otherwise provided herein, upon
dissolution and termination of the Partnership, the assets
of the Partnership shall be divided in accordance with
Section 15040 of the Corporations Code of the State of
California, in force at the date on which this Agreement is
executed.

SECTION 14

DISABILITY OF PARTNER

14.1 For purposes of this Agreement, the terms
disability" or "disabled" shall be defined as any mental or
physical condition which materially interferes with or
hinders the ability of any Partner to perform the services
contemplated hereby, as determined in the sole judgment of a
licensed physician designated by a majority of the other
Partners (a "Designated Physician") based on medical reports
and other objective evidence, for a periocd in excess of one

LYNCH_000007
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hundred twenty (120) consecutive days. In connection with
the foregoing, each Partner shall, upon the request of a
majority of the other Partners, submit to a physical examin-
ation by a Designated Physician and such other tests as that
Designated Physician shall deem necessary to determine
whether that Partner is disabled. For purposes hereof, the
term "Disabled Partner" shall be defined as any Partner who
is so disabled.

14.2 Upon the disability of any such Partner
during the term hereof, the Partnership may engage one (1)
or more individuals to perform any of the aforeprovided
services in place of said Disabled Partner.

14.3 During the period of disability said Dis-
abled Partner shall have no right to participate in the
management of the Partnership and, accordingly, seclely for
purposes of Section 9 herecf, a Disabled Partner shall be
deemed not to be a Partner.

14.4 During the period of disability the Disabled
Partner shall be entitled to receive, in lieu of his share
of any distribution hereunder, an amount equal to one-fifth
(1/5) of the gross receipts of the Partnership from personal
appearances in which the Disabled Partner performed ser-
vices, and from all master recordings which embody the per-
formance of the Disabled Partner, less all costs and
expenses attributable thereto including, without limitation,
any business management, personal management, accounting and
legal fees and agency commissions applicable thereto.

14.5 The Partnership shall not be dissolved upon
the disability of any Partner.

SECTION 15

DEATH OF PARTNER

15.1 In the event of the death of any Partner
during the term hereof, the Partnership shall not be dis-
solved. For purposes hereof, the term "Deceased Partner"
shall be defined as any Partner who is deceased.

15.2 In full and complete discharge of the
interest of a Deceased Partner in the Partnership, the Part-
nership shall pay to the legal representatives of said
Deceased Partner the following sums:

(1) Within ninety (90) days of the death of
said Deceased Partner an amount equal to his capital

JDH:081684 8

LYNCH_000008



account as of the end of the month during which such
death occurs, determined in accordance with the usual
and customary accounting procedures of the Partnership;
and

(ii) On a semi-annual basis, an amount equal
to one-fifth (1/5) of the gross receipts of the Partner-
ship from personal appearances in which said Deceased
Partner rendered services, and from all "master
recordings" which embody the performance of said
Deceased Partner, less all costs and expenses attribu-
table thereto including, without limitation, any busi-
ness management, personal management, legal and
accounting fees and agency commissions attributable
thereto.

All of the foregoing payments shall be "guaranteed payments"
made pursuant to Section 736(a)(2) of the Internal Revenue
Code of 1954 (as amended or superseded). Notwithstanding
any agreement between the Partnership and any third party,
the aforesaid sums payable to the legal representatives of
said Deceased Partner shall be subject to reduction, recoup-
ment or offset solely with respect to any advances received
by said Deceased Partner or recording or other costs or
charges connected with master recordings which embody the
performance of said Deceased Partner, and the payment of any
sum hereunder shall be without reduction, recoupment or off-
set for any advance with respect to which said Deceased
Partner did not receive his pro rata share thereof, or for
any recording costs or other costs or charges connected with
any master recording which does not embody the performance
of said Deceased Partner.

SECTION 16

EXPULSION OR WITHDRAWAL OF PARTNER

16.1 Any Partner may be involuntarily expelled
from the Partnership with or without cause ("Expelled
Partner"), by the affirmative act of a majority of the other
Partners, plus at least one (1) additional partner
(excluding such Expelled Partner). Expulsion from the Part-
nership shall be effective thirty (30) days after delivery
to said Expelled Partner of written notice of expulsion by
the Partnership, as further provided by Section 19.1
hereof. The expulsion of any Partner shall not dissolve the
Partnership or in itself constitute a breach of this Agree-
ment.

LYNCH_000009
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16.2 In full and complete discharge of the
interest of the Expelled Partner in the Partnership, the
Partnership shall pay to the Expelled Partner the following
sums :

(i) On or before the effective date of the
expulsion of said Expelled Partner, an amount equal to
the capital account of the Expelled Partner as of the
end of the month preceding said effective date, deter-
mined in accordance with the usual and customary
accounting procedures of the Partnership; and

(ii) ©On a semi-annual basis, an amount equal
to one-fifth (1/5) of the gross receipts of the Partner-
ship from personal appearances in which said Expelled
Partner rendered services, and from all "master
recordings" which embody the performance cf said
Expelled Partner, less all costs and expenses attribu-
table thereto, including, without limitation, any
business management, personal management, legal and
accounting fees attributable thereto.

(iii) Notwithstanding Subsections (1i)
and (ii) hereof, if any act of said Expelled Partner
constitutes or causes, directly or indirectly, the
breach of this Agreement or any agreement between the
Partnership and any third party, or otherwise subjects
the Partnership to any damages, costs, expenses,
liabilities or other obligations (whether actual or con-
tingent), then the Partnership shall be entitled to
retain such sums otherwise payable to said Expelled
Partner hereunder as the Partnership shall in its sole
and absolute discretion and for such periods of time
shall determine, for the purpose of providing indemnity
to the Partnership against any and all damages, costs,
expenses, liabilities or other obligations (whether
actual or centingent) arising from or connected with
said breach or act. Such determination by the Partner-
ship shall be binding and conclusive upon said Expelled
Partner for all purposes, and any sums retained here-
under shall bear no interest. The Expelled Partner
further agrees that to the extent the Partnership on the
effective date of expulsion is contingently liable for
any act or event occurring on or before said date, which
liability is not reflected in computing the capital
account of the Expelled Partner as of the effective date
of expulsion (and to the extent sums are not retained by
the Partnership hereunder with respect to such
liability), the Partnership shall be entitled to immedi-
ate contribution from the Expelled Partner (or his
transferee or assign) for his share of any sums required
to be paid as a conseguence thereof.

JDH: 081684 10
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A1l of the foregoing payments (if any) shall be "guaranteed
payments" made pursuant to Section 736(a)(2) of the Internal
Revenue Code of 1954 (as amended or superseded). Except as
otherwise provided by Subsection (iii) hereof, notwith-
standing any agreement between the Partnership and any third
party, the aforesaid sums payable to said Expelled Partner
shall be subject to reduction, recoupment or offset solely
with respect to any advances received by said Expelled
Partner or recording or other costs or charges connected
with master recordings which embody the performance of said
Expelled Partner, and the payment of any sum hereunder shall
be without reduction, recoupment or offset for any advance
with respect to which said Expelled Partner did not receive
his pro rata share thereof, or for any recording costs or
other costs or charges connected with any master recording
which does not embody the performance of said Expelled
Partner.

16.3 Any Partner may withdraw from the Partner-
ship, provided that (i) notwithstanding such withdrawal said
partner shall remain obligated to exclusively perform his
personal services for the Partnership (as required by Sec-
tion 10.1 hereof) to the extent the nonperformance of his
said services (in the sole judgment of the Partnership)
would constitute or cause, directly or indirectly, the
breach of any agreement between the Partnership and any
third party, or otherwise subject the Partnership tc any
damages, costs, expenses, liabilities or other obligations
(whether actual or contingent), and (ii) provided further
that such withdrawal shall not modify or limit in any
respects the rights of the Partnership or of the remaining
Partners with respect to any breach of this Agreement or any
agreement between the Partnership and any third party other-
wise committed by the Withdrawing Partner. The withdrawal
of any Partner shall not dissolve the Partnership or 1in
itself constitute a breach of this Agreement. Withdrawal
from the Partnership shall be effective ninety (90) days
after the delivery to all Partners of written notice of
withdrawal signed by the Withdrawing Partner, as further
provided by Section 10.1 hereof. The term "Withdrawing
Partner" shall be defined as any partner who withdraws from
the Partnership hereunder.

16.4 In full and complete discharge of the
interest of the Withdrawing Partner in the Partnership, the
Partnership shall pay to the Withdrawing Partner the
following sums:

(i) On or before the effective date of the
withdrawal of said Withdrawing Partner, an amount equal

LYNCH_000011
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to the capital account of the Withdrawing Partner as of
the end of the month preceding said effective date,
determined in accordance with the usual and customary
accounting procedures of the Partnership; and

(ii) On a semi-annual basis, an amount equal
to one-fifth (1/5) of the gross receipts of the Partner-
ship from personal appearances in which said Withdrawing
Partner rendered services, and from all "master
recordings" which embody the performance of said With-
drawing Partner, less all costs and expenses attribu-
table thereto, including, without limitation, all
business management, personal management, legal and
accounting fees and agency commissions attributable

therekto.

(iii) Notwithstanding Subsections (1) and
(ii) hereof, if any act of said Withdrawing Partner con-
stitutes or causes, directly or indirectly, the breach
of this Agreement or any agreement between the Partner-
ship and any third party, or otherwise subjects the
Partnership to any damages, costs, expenses, liabilities
or other obligations (whether actual or contingent),
then the Partnership shall be entitled to retain such
sums otherwise payable to said Withdrawing Partner here-
under as the Partnership in its sole and absolute dis-
cretion ani for such periods of time shall determine,
for the purpose of providing indemnity to the Partner-
ship against any damages, costs, expenses, liabilities
or other obligations (whether actual or contingent)
arising from or connected with said breach or act. 5Such
determination by the Partnership shall be binding and
conclusive upon said Withdrawing Partner for all pur-
poses, and any sums retained hereunder shall bear no
interest. The Withdrawing Partner further agrees that
to the extent the Partnership on the effective date of
withdrawal is contingently liable for any act or event
occurring on or before the date of withdrawal, which
liability is not reflected in computing the capital
account of the Withdrawing Partner as of the Withdrawal
Date (and to the extent sums are not retained by the
Partnership hereunder with respect to such liability),
the Partnership shall be entitled to immediate contri-
bution from said Withdrawing Partner (or his transferee
or assign) for his share of any sums reguired tc be paid
as a conseguence thereof.

All of the foregoing payments (if any) shall be "guaranteed
payments" made pursuant to Section 736(a)(2) of the Internal
Revenue Code of 1954 (as amended or superseded). Except as
otherwise provided by Subsection (i1ii) hereof, notwith-

JDH:081684 12
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standing any agreement between the Partnership and any third
party, the aforesaid sums payable to said Withdrawing
Partner shall be subject to reduction, recoupment or offset
solely with respect to any advances received by said
Withdrawing Partner or recording or other costs or charges
connected with master recordings which embody the perfor-
mance of said Withdrawing Partner, and the payment of any
sum hereunder shall be without reduction, recoupment or off-
set for any advance with respect to which said Withdrawing
Partner did not receive his pro rata share thereof, or for
any recording costs or other costs or charges connected with
any master recording which does not embody the performance
of said Withdrawing Partner.

16.5 Subject to the terms and conditions of
Section 17 hereof no Expelled or Withdrawing Partner shall
have any right to use the name "AUTOGRAPH" or any other name
used by the Partnership (except the individual and profes-
sional name of said Partner), or any name confusingly
similar thereto, for any purpose whatsoever. Said Expelled
or Withdrawing Partner shall execute or cause to have
executed any and all instruments, consents or other docu-
ments required in connection with his expulsion or with-
drawal from the Partnership, including, without limitation,
any assignment to the Partnership or its respective Partners
of rights in and to any copyright, federal or state trade-
mark or similar rights.

16.6 The expulsion or withdrawal of any Partner
shall not in any respect modify or limit any rights of the
Partnership under Section 10.4 hereof, which rights shall
survive said expulsion or withdrawal.

16.7 From and after the effective date of expul-
sion or withdrawal, said Expelled or Withdrawing Partner
shall have no right to participate in the management of the
Partnership, nor any right to object to any consent or
approval under any agreement between the Partnership and any
third party and, to the extent that any such agreement
requires the consent or approval of all of the Partners
individually, said Expelled or Withdrawing Partner shall be
deemed irrevocably to have appointed the remaining Partners
as his attorney-in-fact to give or withhold such consent or
approval on his behalf.

JDH:081684 13
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SECTION 17

USE OF NAME

Notwithstanding anything to the contrary contained
herein, the name Autograph (the "Name") may not be used by
the Partnership, or any Partner at any time and in any
manner, unless with the consent of by Steve Plunkett and at
least two (2) other Partners (or individuals who,
immediately prior to the dissolution of the Partnership,
were Partners) . Furthermore, upon the death of Steve
Plunkett, the Name may not be used by the Partnership or by
any Partner at any time and in any manner, unless with the
approval of the majority of the surviving Partners, (or
individuals who, immediately prior to the dissolution of the
Partnership, were Partners).

SECTION 18

QUTSIDE ACTIVITIES

Each Partner shall devote his or its best efforts
to the operation of the Partnership and the advancement of
the business of the Partnership. Subject to the limitaticons
of Sections 6.1 and 10.1 hereof, any Partner may engage in
any activity or make any investment for his or its own bene-
fit or advantage without the consent of the other Partners,
so long as such activity does not interfere in any manner
whatsoever with the business of the Partnership or with the
complete and conscientious discharge by such Partner of its
or his duties to the Partnership. It is further agreed that
any of the foregoing activities as may be engaged in by any
Partner shall be deemed individual activities outside the
scope of this Agreement, and said Partner shall be entitled
to retain any and all proceeds therefrom.

SECTION 19

MISCELLANEQUS

19.1 Notices: All notices, requests, demands and
other communications required or permitted to be given here-
under shall be in writing and shall be deemed to have been
duly given if given personally, by prepaid telegram, or
mailed first class mail, postage prepaid, registered or
certified mail, as follows:

LYNCH_000014
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TO STEVE PLUNKETT:

TO RANDY RAND:

TO KENI RICHARDS:

TO STEVE LYNCH:

TO STEVE ISHAM:

Any mailed notice as given aforesaid shall be deemed
received on the third business day feollowing the deposit of
the same in the United States mail. Any notice given by any
other manner shall be deemed received when actually received
by the party to whom addressed. Any party may change the
address to which notices are to be sent hereunder, by giving
notice of such change of address to the other party or
parties in the manner herein specified.

19.2 Governing Law: This Agreement shall be
governed by and construed 1n accordance with the laws of the
State of California applicable to contracts made and to be
performed in that State, including, without limitation, the
Uniform Partnership Act of said State.

19.3 Survival of Rights: Subject to Section 11
hereof, this Agreement shall inure to the benefit of and be
binding upon the parties hereto, and their respective
successors, legal representatives and assigns of said
parties.

189.4 Entire Agreement: This Agreement contains
the entire agreement of the parties relating to the subject
matter hereof. Any prior agreements, promises, under-
standings, representations or warranties relating to the
subject matter hereof are of no force or effect.

19.5 Severability: In the event that any pro-
vision of this Agreement (or any part thereof) 1s, or 1is for
any reason adjudged to be, void, unlawful, unenforceable or

LYNCH_000015
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invalid, then disregarding such provision or provisions (or
any void, unlawful, unenforceable or invalid part thereof),
the remaining provisions of this Agreement shall subsist and
remain valid and be carried intec full force and effect.

19.6 Interpretation: Section headings in this
agreement are for convenlence and are not a part of the
agreement of the parties and shall not be used in the con-
struction thereof. Whenever in this Agreement the context
requires, references to the singular shall be deemed to
include the plural and the plural the singular, and the
masculine the neuter and the neuter the masculine.

19,7 Waiver: The waiver by any party hereto of
any breach or violation of any provision of this Agreement
shall not coperate or be construed as a waiver of a subse-
quent breach or violation hereof.

19.8 Remedies: The remedies herein provided
shall be deemed cumulative and the exercise of one (includ-
ing without limitation the retention of certain sums by the
Partnership under Secticns 16.2(iii) and 16.4(iil) hereof)
shall not preclude the exercise of any other remedy, nor
shall any specification of remedies herein exclude any
rights or remedies at law or in equity which may be avail-
able hereto to the parties, including any rights to damages
or injunctive relief.

19.9 Attorneys' Fees: 1In the event that any
action, suit or proceeding 1n connection with or arising out
of this Agreement is instituted by one or more of the
parties hereto against any other party or parties, the pre-
vailing party or parties shall be entitled to recover
reasonable attorneys' fees and court costs incurred in any
such action, suit or proceeding.

19.10 Counterparts: This Agreement may be exe-
cuted in several counterparts, each of which shall be deemed
to be an original and which together shall constitute one
and the same instrument.

SECTION 20

AMENDMENT OF AGREEMENT

This Partnership Agreement may be terminated,
supplemented, modified or amended by the written consent of
a majority of the Partners, plus at least one (1) additional
Partner.

JDH:081684 16
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SECTION 21

PREPARATION OF AGREEMENT

This agreement was prepared on behzalf of all
parties hereto by Mitchell, Silberberg & Knupo of 11377 West
Olympic Boulevard, Los Angeles, California 90064, and all
parties hereto have herecofore voluntarily consented to the
preparation of this agreement on tenalf of all parties by
Mitchell, Silberberg & Knupp. Each Partner has beern advised
and understands that each such Partner has the right zo be
represented by separate and independen:t counsel in connec-
tion with this agreement, and each such Partner has had the
f4ll and ample opportunity to secure such separate and inde-
pendent representation,

IN WITNESS WEEREOF, the parties hereto nhave
executed this Agreement as of the date and year f£irstc above
written.

Steve lekett KZA W
Kandy Rand :; ,///

Stenve L

Keni Richards 14;‘\- <)é? : ’\

2

Steves: fsham \it W
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Gu tar st Steve Lynch eav ng Autograph to exp ore new mus ca deas wth the oveof hs fe S eaze Roxx

musical ideas with the Love Of My Life.

Sleaze Roxx has received
information that Lynch
will be forming a new
band with his fiancé who
IS a singer.

The following message
was posted on Lynch's
Facebook page yesterday:

“I am officially leaving
Autograph. | am on a
new journey musically
and | want to explore new

| wish my brothers well and hope for their continued happiness and success.

There is a time when when one must follow their heart... and this is what | am

doing.

| want to thank my family, friends and fans for all their support over the years..

This is not goodbye... it is a new beginning...

Stay tuned for an epic experience...”

Autograph’s “Blondes In Black Cars” video:

5/14/23 12 52 PM

https //s eazeroxx com/gu tar st steve ynch eav ng autograph t..the Randy%20Rand%20as%20the%20 ongest%20tenured%20band%20member Page 2 of 7

CONFIDENTIAL

SW0140
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ROMANO

L AW

Joshua@RomanolLaw.com 55 Broad Street, 18th Floor (212) 865-9848
New York, NY 10004

VIA EMAIL: dsimonil@earthlink.com; marc@marcwieland.com; sullivan@biggtimeinc.com;
reginahomedepot@gmail.com; rrandroid@aol.com; info@frontiers.it

AND FEDEX
June 2, 2022
Mr. Daniel Simoni Mr. Marc Wieland
p/k/a Simon Daniels 4015 Barryknoll Drive
15217 Morrison Street Los Angeles, CA 90065

Sherman Oaks, CA 91403

Mr. Sullivan D. Bigg Ms. Regina Folio Schucart
Bigg Time Entertainment, Inc. 1505 Gathering Place
74998 Country Club Drive, Suite 220-15 Cumming, GA 30040

Palm Desert, CA 92260

Frontier Records S.r.l.
Via Giulia Gonzaga, 18
80125 Naples

ITALY

Re: “AUTOGRAPH” name and mark — revocation of license

We represent Autograph Band LLC and the general partnership of surviving original Autograph band
members, Steve Lynch and Steve Plunkett (all of whom, collectively, are referred to herein as the “Partners.”
The Partners have exclusive rights to the “AUTOGRAPH” name and mark.

The Partners are aware that Marc Wieland and Daniel Simoni (p/k/a Simon Daniels) have for some
time been performing publicly from time to time with Partner Steve Lynch and/or Randy Rand as
“Autograph” with the permission of the Partners. However, as you are aware, Lynch has retired from public
performance and Rand has recently passed, leaving none of the original Autograph band members to
perform publicly.

Sullivan Bigg of Bigg Time Entertainment, Inc. (collectively “Bigg”) representing Wieland and Simoni,
has sought permission from the Partners for Wieland and Simoni, and certain other musicians, to continue
performing as “Autograph” in seventeen planned performances running through the end of April 2023. Itis
the Partners’ understanding that many of these planned performances were scheduled after Rand’s passing.



Messrs. Daniel Simoni, Marc Wieland, Sullivan Bigg, Ms. Regina Folio Schucart, & Fronter Records S.r.l.
June 2, 2022
Page 2

The Partners are also aware that — before his passing — Rand, Wieland and Simoni, and others
recorded several new tracks which Wieland and Simoni now intend, with Frontier Records S.r.l., to release
as a new “Autograph” album.

Finally, the Partners note that Wieland, Simoni, Bigg and/or Rand’s widow, Regina Folio Schucart,
have commandeered the autographband.com domain name and website, and at least three social media
accounts under the “AUTOGRAPH” name and mark:

e Facebook: AutographBand
e |nstagram: @AutographBand
e Twitter: @AutographBand

Any license to use the “AUTOGRAPH” name and mark which may have been granted, expressly
or impliedly, to Wieland, Simoni and/or any other parties connected with them is hereby revoked,
effective immediately. Wieland, Simoni or any other party purportedly licensed by Wieland, Simoni, Rand
or Schucart are expressly barred from

(i) public performance under the name “AUTOGRAPH”;
(ii) sale of any “AUTOGRAPH” branded merchandise;

(iii) the manufacture, distribution, sale, public performance or making available to the public of any
sound recording under the name “AUTOGRAPH”; and

(iv) the use of the “AUTOGRAPH” name and mark on social or in other media to promote any of the
above.

Looking to the future, the Partners are willing to consider a limited term arrangement which would
permit Wieland and Simoni and their bandmates to continue to use the “AUTOGRAPH” name and mark
under license.

However, as a prerequisite to discussion of any such licensing arrangement, the Partners demand
that control (l.e., the login and password information) for the above-mentioned social media accounts, and
of the autographband.com domain name and website be returned to the Partners immediately. Should
control of such accounts and the autographband.com domain name and website not be returned to the
Partners by June 10, 2022, the Partners will have no choice but to take action — up to and including the
commencement of litigation against Simon, Wieland, Bigg and/or Schucart —to enforce their exclusive rights.



Messrs. Daniel Simoni, Marc Wieland, Sullivan Bigg, Ms. Regina Folio Schucart, & Fronter Records S.r.l.
June 2, 2022
Page 3

Nothing contained herein or omitted herefrom shall be deemed to be a waiver of any right(s),
remedy(s), claim(s), cause(s) of action and or defence(s) available to the Partners against Simoni, Wieland,
Bigg, Schucart, Frontier Records S.r.l., and/or any and all persons and entities with whom they may be in
privity, with each such right, remedy, claim, cause of action, and/or defense being hereby expressly
reserved.

Very truly yours,

ROMANO LAW PLLC

FES-

Joshua Graubart
Senior Counsel

cc: Marty O’Brien (marty@martyobrien.com)
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THE KERNAN LAW FIRM

9663 Santa Monica Blvd , Suite 450

Beverly Hills, California 90210

(310) 490-9777

10
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17
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21

22

23

24

25

26

27

28

or Court of California, County of Los Angeles on 07/05/20%%g4|;%3\)32|\1/l68é1grri R. Carter, Executive Officer/Clerk of Court, by S. Ruiz,Deputy Clerk

Assigned for all purposes to: Stanley Mosk Courthouse, Judicial Officer: Jon Takasugi

S. Michael Kernan, State Bar No. 181747
R. Paul Katrinak, State Bar No.164057
THE KERNAN LAW FIRM

9663 Santa Monica Blvd., Suite 450
Beverly Hills, California 90210
Telephone: (310) 490-9777

Facsimile: (310) 861-0503

Attorneys for Plaintiffs
Daniel Simoni and Marc Wieland

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES
) Case Number: =25 T (2% 21 BHEG
DANIEL SIMONI, an individual; MARC )
WIELAND, an individual; ) COMPLAINT FOR:
) (1) DECLARATORY RELIEF
Plaintiffs, )
)
V. )
)
STEVE LYNCH, an individual; and DOES 1 )
through 20, inclusive, )
)
Defendants. )
)
1

COMPLAINT



THE KERNAN LAW FIRM

9663 Santa Monica Blvd , Suite 450

Beverly Hills, California 90210

(310) 490-9777
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Comes now, Plaintiffs Daniel Simoni and Marc Wieland (“Plaintiffs”), by and through
their attorneys of record complain against Defendant Steve Lynch and DOES 1 through 20,
inclusive, as follows:

PARTIES

I. Plaintiff Daniel Simoni (“Mr. Simoni”) is an individual who resides within the
County of Los Angeles. State of California.

2. Plaintiff Marc Wieland (“Mr. Wieland”) is an individual who resides within the
County of Los Angeles. State of California.

3. Defendant Steve Lynch (“Defendant Lynch”) is an individual who has done
business within the County of Los Angeles. State of California.

4. The true names and capacities of the Defendants named herein as Does 1
through 20, inclusive, whether individual, corporate, associate, or otherwise, are unknown to
Plaintiff who therefore sues such Defendants by fictitious names pursuant to Code of Civil
Procedure § 474. Plaintiff is informed and believes that DOE Defendants 1 through 20 are
California residents and/or parents, subsidiaries, and/or sister corporations to Defendants
and/or individuals responsible for the acts complained of herein. Plaintiff will amend this
Complaint to show such true names and capacities when they have been determined.
Hereinafter Defendants Steve Lynch, and Does 1 through 20 will sometimes be collectively
referred to as “Defendants.”

5. Plaintiffs are informed and believe, and on that basis alleges, that each
Defendant was in some manner responsible for the acts and damages alleged herein, and/or are
indebted to Plaintiff as alleged herein, and that each Defendant participated in the acts alleged
herein and that, in participating in such acts, each Defendant was the agent and co-conspirator
of each other Defendant, and was acting in the course and scope of such agency and
conspiracy.

6. This Court has jurisdiction over this action pursuant to California Code of Civil
Procedure section 410.10. Personal jurisdiction over Defendants exists because Defendants do

business in California, and Defendants have had sufficient contacts with California to warrant

2
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THE KERNAN LAW FIRM

9663 Santa Monica Blvd , Suite 450

Beverly Hills, California 90210

(310) 490-9777

10

11

12
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14
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24

25

26

27

28

the assertion of such jurisdiction, including but not limited to substantial contacts relating to
the performance of the contract at issue herein.

GENERAL ALLEGATIONS

7. Autograph was an American rock band formed in 1984. The band name
“Autograph”, which is the trademark in dispute, will sometimes hereafter be referred to as the
“Band Name.”

8. The band disbanded and stopped performing in 1989. Between the years 1989
and 2013, there were no performances using the Band Name, there was no merchandizing
using the Band Name, and there was no active marketing towards consumers using the Band
Name.

0. Between the years 1989 and 2013, Defendant Lynch ceased using the Band
Name trademark and there was a complete abandonment of any common law trademark to the
Band Name that may have existed at that time.

10.  In 2013, Plaintiffs and Defendant Lynch entered into an oral joint venture
agreement to begin performing as a band using the Band Name. According to the agreement,
when a member left the band, they would have no right to compensation for use of the Band
Name or right to compensation from the performances of the remaining members of the band.

11.  Defendant Lynch stopped playing with the band in 2019 and abandoned any
interest in the band.

12.  Defendant Lynch, without any legal right to do so, claims sole ownership over
the trademark for the Band Name. Defendant Lynch’s conduct is harming Plaintiffs by costing
Plaintiffs shows, delays and problems with a record company concerning Plaintiff’s record.

FIRST CAUSE OF ACTION

Declaratory Relief
(Against All Defendants)
13.  Plaintiff repeats and re-alleges the information contained in the foregoing
paragraphs and incorporates them as though fully set forth herein.

14. An actual controversy has arisen and now exists between Plaintiffs and

3
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THE KERNAN LAW FIRM

9663 Santa Monica Blvd , Suite 450

Beverly Hills, California 90210

(310) 490-9777
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Defendant Lynch concerning the trademark rights for the Band Name. Defendant Lynch claims
the sole ownership of the trademark in the Band Name and is entitled to compensation for the
use of the Band Name. Plaintiffs deny and dispute that Defendant Lynch has any rights to the
trademark in the Band Name and denies that Defendant Lynch is entitled to any compensation
from the performances of Plaintiffs using the Band Name.

15.  Plaintiffs desire a judicial determination and confirmation of the respective
rights and duties of Plaintiffs and Defendant Lynch with respect to the trademark for the Band

Name.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for declaratory judgement as follows:
1. Plaintiffs owns rights, title, and interest in and to the Band Name trademark and
may use the Band Name without any payment to Defendant;
2. Defendant owns no interest in the Band Name trademark; and
3. For such other and further relief as the Court may deem just and proper.

DATED: July 5, 2022 THE KERNAN LAW FIRM

vy o
< f
- q :”.' / f'l
S M 4»[ //,__\__f_,#
By: = il - by - t
5. Michael Kernan

Attorney for Plaintiffs
Daniel Simoni and Marc Wieland
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ROMANO LAW LLP

Joshua Graubart | CA Bar No. 309735
2221 Camino del Rio South, Suite 101
San Diego, CA 92108

TEL: (212) 865 - 9848

FAX: (646) 661 - 4599
joshua@romanolaw.com

Attorneys for Cross-Plaintiffs

SUPERIOR COURT OF CALIFORNIA
LOS ANGELES COUNTY SUPERIOR COURT
CIVIL DIVISION

DANIEL SIMONI and MARC WIELAND, ~ Case No.: 22-ST-CV-21696
individuals; CROSS-COMPLAINT
Plaintiff,

V- Dept.: 17

o Judge: Hon. Jon R. Takasugi
STEVE LYNCH, an individual,

Date action filed:  July 5, 2022
Defendant. Trial date: July 3, 2023

STEVE LYNCH, an individual; AUTOGRAPH
(1984), a general partnership organized under the
law of California,

Cross-Plaintiffs,
v.

DANIEL SIMONI, MARC WIELAND, JAMES
BELL, individuals; BIGG TIME
ENTERTAINMENT, INC., a California
corporation; AUTOGRAPH BAND.I LLC, a
Georgia limited liability company; FRONTIER
RECORDS S.r.1., an Italian limited liability
company; and JOHN DOE Nos. 1 through 10,
individuals.

Cross-Defendants.

DEFENDANT STEVE LYNCH’S CROSS-COMPLAINT 1 CASE NO. 22-ST-21696
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Cross-Plaintiffs Steve Lynch (“Lynch”) and Autograph (1984) (“‘Original
Autograph”), by and through undersigned counsel, bring this Complaint and Jury Demand
against Cross-Defendants Daniel Simoni (“Simoni”), Marc Wieland (“Wieland”), James
Bell (“Bell”), Bigg Time Entertainment Inc. (“Bigg Time”), Autograph Band.1 LLC
(2019 Autograph LLC”), Frontier Records S.r.l. (“Frontier”), and John Does nos. 1
through 10 (collectively, the “Doe Cross-Defendants”) seeking damages and injunctive
relief, and in support thereof, state as follows:

SUMMARY OF THE ACTION

1. Cross-Defendants Simoni and Wieland commenced the present action against
Lynch and certain unnamed defendants on July 5, 2022, seeking a declaratory judgment
that (1) Simoni and Wieland “own[] all right, title and interest in and to the [band name
‘Autograph’] trademark™; and (ii) Lynch “owns no interest in the [band name ‘Autograph’]
trademark”.
2. Lynch moved to quash the Summons and Complaint for lack of personal
jurisdiction over him; the Court denied that motion on November 10, 2022. Lynch submits
an Answer to the Complaint concurrently herewith.
3. Now Lynch and Original Autograph, a California general partnership of which
Lynch is a partner and which was formed in 1984 by the original members of the rock
band “Autograph” (1984) bring this Cross-Complaint against (i) Simoni, Wieland and Bell,
three members of a separate band calling itself “Autograph” (hereinafter “Autograph
20197), (i1) 2019 Autograph LLC , the Georgia LLC formed to operate Autograph 2019,
(111) Bigg Time, a California booking agency which promotes and books performances for
Autograph 2019, and (iv) Frontier, an Italian record company which has recently released
in the United States a record album featuring the members of Autograph 2019 under the
name “Autograph.”

PARTIES

4. Lynch is an individual residing in Florida. He is a partner in Original Autograph.
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5. Original Autograph is a general partnership organized under the laws of California
in 1984. The partnership consists of Lynch and Steve Plunkett.
6. Simoni is an individual residing in Los Angeles County, California. On
information and belief, he is a member of 2019 Autograph LLC.
7. Wieland is an individual residing in Los Angeles County, California. On
information and belief, he is a member of 2019 Autograph LLC.
8. Bell is an individual residing in Connecticut. On information and belief, he is a
member of 2019 Autograph LLC.
0. 2019 Autograph LLC is a limited liability company registered in the U.S. State of
Georgia in 2019. On information and belief it was created to facilitate the performance,
recording and merchandising business of 2019 Autograph.
10. Bigg Time is a booking agency incorporated in California and maintaining its
primary place of business in Riverside County, California. On information and belief,
Bigg Time is engaged by 2019 Autograph to book live performance events.
11. Frontier is record manufacturing and distribution company. On information and
belief, Frontier is organized as a limited liability company under the law of Italy.
12. The Doe Cross-Defendants are individuals or entities working in concert with the
named Cross-Defendants, who authorized or participated in infringing Cross-Plaintiffs’
rights in the AUTOGRAPH Mark and/or the Logos (as defined in paragraph XX infra)
and/or Lynch’s personality rights under CAL. C1v. CODE § 3344.

JURISDICTION AND VENUE

13. Jurisdiction is proper pursuant to CAL. CIv. PROC. CODE §§ 410.10. Cross-
Defendants Simoni and Wieland reside in California. Simoni and Wieland maintain that
2019 Autograph is based in California and performs there. Bell is a member of 2019
Autograph. On information and belief, 2019 Autograph LLC exists to facilitate and
execute the business of 2019 Autograph, including in California. Bigg Time is

incorporated in California and maintains its primary offices in Riverside County. On
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information and belief, Frontier entered into an agreement with one or more members of
2019 Autograph, based in California.

14. Venue is proper in Los Angeles County pursuant to CAL C1v. PROC. CODE §§ 393,
395 and 410.50, as the cause, or some part of it, arose in Los Angeles County, Cross-
Defendants Simoni and Wieland reside in Los Angeles County, and Simoni and Wieland
commenced the present action before this Court.

ORIGINAL AUTOGRAPH

15. In 1984, Lynch — along with Steve Plunkett, the late Steve Isham, the late Keni
Richards and the late Randolph Schuchart (p/k/a “Randy Rand” and referred to herein as
“Rand”) (collectively the “Original Autograph Founders™) — formed a rock band in Los
Angeles under the name “Autograph.” (the “AUTOGRAPH Mark”™).

16. The same year, the Original Autograph Founders formed a general partnership, and
executed a partnership agreement governed by California law, specifying that the
partnership was to continue despite the deaths of one or more of the Original Autograph
Founders. That partnership is Original Autograph, described supra at | 3, and is a Cross-
Plaintiff in the present action.

17. Original Autograph signed a “three record deal” with RCA Records in 1984. The
three records which resulted from that agreement have collectively sold more than seven
million copies.

18. In connection with its records, its live performances and other merchandise,
Original Autograph employed two graphic trademarks (the “Logos”), depicted below. The
first is a stylized rendering of the AUTOGRAPH Mark. The second is a stylized rendering

of the letter ‘A’ superinscribed on a circle.
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19. In 1989, Original Autograph paused touring, though it continued to sell
merchandise bearing the AUTOGRAPH Mark and the Logos through approximately 2007,
and it continues to sell records using the AUTOGRAPH Mark and the Logos.

20. As of the date of this Cross-Complaint, only Steve Plunkett and Cross-Plaintiff
Lynch remain as partners in Original Autograph, all other Original Autograph Founders

having each died.

2013 AUTOGRAPH

21. In 2013, Original Autograph Founders Lynch and Rand explored the possibility of
performing again under the AUTOGRAPH Mark. By this time, Steve Isham was dead,
Keni Richards was dogged by health problems, and Steve Plunkett was pursuing other
interests and did not want to resume performing, but the remaining Original Autograph
Founders approved Lynch and Rand performing under the AUTOGRAPH Mark.

22.  To fill out the band, Lynch and Rand invited Cross-Defendants Simoni and
Wieland to perform with them in this new band, referred to herein as “2013 Autograph.”
In order to conduct business as 2013 Autograph, Lynch created a limited liability
company, Autograph Band LLC, under the laws of Washington State, where Lynch then
resided.

23. From 2014 to 2019, 2013 Autograph performed perhaps 25 shows a year around
the country and occasionally overseas. It employed the AUTOGRAPH Mark and Logos

under license from Original Autograph.
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24.  In 2019, Lynch, suffering from carpal tunnel syndrome, withdrew from
performance, and 2013 Autograph disbanded. The Washington State LLC formed to
facilitate and execute 2013 Autograph’s business was dissolved in 2019.

2019 AUTOGRAPH

25. Following the dissolution of 2013 Autograph, Rand, Simoni and Wieland wanted to
continue performing under the AUTOGRAPH Mark and in association with the Logos. To
this end, Rand formed a new limited liability company, Cross-Defendant Autograph
Band.1 LLC, in Georgia, where Rand then resided. This newly re-formed band now
included Rand, Simoni and Wieland, and subsequently Cross-Defendant Bell and non-
party Steve Unger. Hereinafter, this new group shall be referred to as “2019 Autograph.”
26. On information and belief, 2019 Autograph performed a few shows in 2019 under
the AUTOGRAPH Mark. Thereafter, as a result of the burgeoning Covid epidemic, 2019
Autograph ceased performing for nearly two years. On information and belief, it resumed
public performance in late 2021.
217. Original Autograph was content to permit 2019 Autograph to perform under the
AUTOGRAPH Mark and in association with the Logos as long as Rand, an Original
Autograph Founder, remained with the band.
28. In April 2022, Rand died. Consequently, in June 2022, Original Autograph
terminated its license to 2019 Autograph for use of the AUTOGRAPH Mark and Logos.
THE PRESENT DISPUTE

29. Since Original Autograph gave notice to Cross-Defendants of termination of the
license, 2019 Autograph has continued to perform under the AUTOGRAPH Mark and in
association with the Logos.

30. On November 18, 2022, despite notice of Original Autograph’s termination and of
the present litigation, Cross-Defendant Frontier released a record album (the “2022
Album?”) featuring performances by 2019 Autograph under the AUTOGRAPH Mark and
displaying the Logos. A copy of the cover of the 2022 Album is attached hereto as Exhibit
1.
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31. On information and belief, 2019 Autograph registered the domain name
autographband.net in August 2022, and now maintains a website at that address (the
“Website”). The Website promotes performances by 2019 Autograph, and directs viewers
to sales points for apparel and other merchandise — including the 2022 Album — bearing the
AUTOGRAPH Mark and/or the Logos. Screenshots of the Website are attached hereto as
Exhibit 2.

32. Cross-Defendant Bigg Time has continued to book future performances for 2019
Autograph under the AUTOGRAPH Mark and in association with the Logos. Notably, in
promoting 2019 Autograph, Bigg Time’s website overview of the band states:

e Over 5 million albums sold worldwide

e Toured with Motley Crue, Dio, Van Halen & Aerosmith

e Released 3 hit albums: Sign In Please [1984], That’s The Stuff [1985], &

Loud and Clear [1987]
Screenshots of Bigg Time’s website are attached hereto as Exhibit 3.
33. Further, on information and belief, Cross-Defendants (except Frontier) have been
promoting recent live performances by 2019 Autograph by using photographs of Lynch
and the late Rand without authorization by Lynch or by Rand’s estate. Attached hereto as
Exhibits 4 and 5 are, respectively, copies of promotional material for a 2019 Autograph
performance on September 17, 2022, and promotional material for a 2019 Autograph
performance non October 15, 2022.
34, On May 24, 2022, Simoni and Wieland applied to the United States Patent &
Trademark Office (“USPTO”) to register the AUTOGRAPH Mark, under serial number
97425455 (the “°455 Application”), asserting exclusive rights to use the AUTOGRAPH
Mark in connection with the following services:

Entertainment services, namely, providing non-downloadable playback of

music via global communications networks; Entertainment, namely, live

DEFENDANT STEVE LYNCH’S CROSS-COMPLAINT 7 CASE NO. 22-ST-21696




O o0 N9 N U B~ WD =

N N NN NN NN N e e e e e e e e e
(>IN B MY B VS =N e C B N B ) S B RV . S e =)

music concerts; Entertainment, namely, live performances by a musical
band; Providing information in the field of music and entertainment via a
website.
The 455 Application asserts that the AUTOGRAPH Mark was first used in commerce “at
least as early as 01/00/2014.” A copy of the ‘455 Application is attached hereto as Exhibit
6.
35.  Among the specimens of use Wieland and Simoni submitted to the USPTO are
screenshots of the online retailer amazon.com. Those screenshots submitted to the USPTO
are attached hereto as Exhibit 7. Those screenshots show that amazon.com is offering for
sale two record albums under the AUTOGRAPH Mark and featuring the Logos:
o That’s the Stuff, featuring the Original Autograph Founders, released in
e 1985, and re-released in 2009; and
e The Anthology, a 2011 compilation comprising remastered 1980s studio
demos featuring the Original Autograph Founders and remastered tracks
originally released in 2003 featuring Original Autograph Founder Steve
Plunkett and several session players.
In the ‘455 Application, Simoni and Wieland declare under penalty of perjury that
“The specimen(s) shows the mark as used on or in connection with the
goods/services in the application and was used on or in connection with the
goods/services in the application as of the application filing date.”
COUNT 1
For Declaratory Judgment and Injunctive Relief
Asserted by Cross-Plaintiffs against all Cross-Defendants
36. Cross-Plaintiffs repeat and reallege the allegations contained in all prior paragraphs
as if fully set forth herein.
37. Live music audiences crave authenticity. Promoters and performance venues offer
radically different pay scales for legacy acts (older acts featuring performers from the act’s

period of highest public notoriety) and for tribute acts (an act playing the songs made

DEFENDANT STEVE LYNCH’S CROSS-COMPLAINT 8 CASE NO. 22-ST-21696




O o0 N9 N U B~ WD =

N N NN NN NN N e e e e e e e e e
(>IN B MY B VS =N e C B N B ) S B RV . S e =)

famous by another, more famous artist, but composed of musicians not associated with the
famous act’s period of highest public notoriety). The former receive much higher rates
than do the latter. Original Autograph’s high point of public notoriety was in the 1980s,
when it produced three hit albums selling millions of copies.
38. 2019 Autograph now contains none of the members of Original Autograph, nor any
performer associated with Original Autograph. 2019 Autograph is a tribute band.
However, Cross-Defendants consistently passing off 2019 Autograph — which presently
contains no Original Autograph Founders — as Original Autograph.
39. Bigg Time, 2019 Autograph’s booking agent, deliberately conflates the two bands
by alleging that the band Bigg Time promotes — 2019 Autograph — is the same band which
produced three hit albums selling millions of copies in the 1980s, more than thirty years
before 2019 Autograph was formed, and more than twenty years before Simoni, Wieland
and Bell had any involvement at all with a band called “Autograph.”
40. In the ‘455 Application, Simoni and Wieland assert that their use of the
AUTOGRAPH Mark dates from 2014, but fraudulently submit to the USPTO specimens
of use showing Original Autograph record albums
e released long before Simoni and Wieland’s asserted first use of the
AUTOGRAPH Mark
e released long before Simoni and Wieland’s involvement with any band
called “Autograph”
e with which Simoni and Wieland have had no involvement of any kind,
whether as performers, producers, manufacturers or distributors.
Simoni and Wieland have “reverse passed off” on the USPTO two Original Autograph
recordings as their own.
41. Cross-Defendants’ promotion of 2019 Autograph performances and sound
recordings constitutes, at best, an attempt to mislead promoters, performance venues and
the public into the false belief that 2019 Autograph, containing no Original Autograph

Founders, is the same band which recorded three hit albums in the 1980s and toured with
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major contemporary artists such as Van Halen, Métley Criie and Aerosmith. Simoni and
Wieland’s ‘455 Application is an out-and-out fraud on the USPTO.
42.  Cross-Defendants’ misleading use of the AUTOGRAPH Mark and the Logos
causes inevitable confusion between the famous Original Autograph and 2019 Autograph,
and the Court should enjoin Cross-Defendants’ use of the AUTOGRAPH Mark and the
Logos.
43. Simoni and Wieland’s ‘455 Application is invalid, owing to Simoni and Wieland’s
demonstrably false statements in support of the specimens submitted to the USPTO in
support thereof. The Court should declare the ‘455 Application invalid, and instruct the
USPTO to cancel the ‘455 Application.
COUNT 2
For Damages and Injunctive Relief pursuant to CAL. C1v. CODE § 3344

Asserted by Lynch against all Cross-Defendants except Frontier
44.  Cross-Plaintiffs repeat and reallege the allegations contained in all prior paragraphs
as if fully set forth herein.
45. As set forth above, Wieland, Simoni, Bell, 2019 Autograph LLC and Bigg Time
have each used Lynch’s likeness to promote performances by 2019 Autograph, with which
Lynch has no connection, and which use Lynch has not authorized.
46.  Lynch has suffered harm including damages and irreparable injury to his
professional reputation, and is entitled to an award of damages — including punitive
damages — costs and attorneys’ fees, as well as injunctive relief, as set forth in CAL. CIv.
CODE § 3344.

COUNT 3
For Damages and Injunctive Relief pursuant to 15 U.S.C. 1125(a)
Asserted by Original Autograph against all Cross-Defendants

47. Cross-Plaintiffs repeat and reallege the allegations contained in all prior paragraphs

as if fully set forth herein.
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48. Original Autograph has used the AUTOGRAPH Mark and the Logos continuously
since 1984 in connection with records, performances and merchandise.

49. Cross-Defendants’ use of the AUTOGRAPH Mark and the Logos to promote
recordings, performances and merchandise by 2019 Autograph constitutes unfair
competition likely to confuse promoters, retailers and the buying public under 15 U.S.C.
1125(a).

50. As a result of Cross-Defendants’ misuse of the AUTOGRAPH Mark and the
Logos, Original Autograph has suffered damages and irreparable injury to its commercial
reputation.

51. Original Autograph is entitled to an award of damages as set forth in 15 U.S.C.
1117(a) including, without limitation, treble damages at the Court’s discretion, and an

award to Original Autograph of its costs and attorneys’ fees as set forth in 15 U.S.C. §§

1117(a).
COUNT 4
For Damages and Injunctive Relief pursuant to 15 U.S.C. 1125(d)
Asserted by Original Autograph against Wieland, Simoni, Bell,
2019 Autograph LLC and Doe Defendants
52. Cross-Plaintiffs repeat and reallege the allegations contained in all prior paragraphs

as if fully set forth herein.

53. Original Autograph has used the AUTOGRAPH Mark and the Logos continuously
since 1984 in connection with records, performances and merchandise. The
AUTOGRAPH Mark is famous and/or distinctive, as those terms are used in Title 15 of
the United States Code.

54. On information and belief, 2019 Autograph registered the URL autographband.net
in August 2022, two months after Original Autograph notified Cross-Defendants of the
termination of its license to use the AUTOGRAPH Mark. At that address, it hosts the

Website which promotes 2019 Autograph’s performances, records and merchandise.
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55. Such registration and use of the autographband.net URL after notice of termination
of Original Autograph’s license of the AUTOGRAPH Mark, and in light of Simoni and
Wieland’s manifest bad faith in applying fraudulently to register the AUTOGRAPH Mark
at the USPTO, constitutes “bad faith” as the term is used in 15 U.S.C. 1117(d).
56. Original Autograph has sustained harm to its in commercial reputation in
consequence of 2019 Autograph’s bad faith registration and use of the autographband.net
URL.
57. As a result of Cross-Defendants’ bad faith registration and use of the
autographband.net URL, Original Autograph is entitled to an award of either its damages
plus Cross-Defendants’ profits — which award may be multiplied up to three times at the
Court’s discretion — or, at Original Autograph’s election, of statutory damages of between
$1,000 and $100,000, plus Original Autograph’s costs and attorneys’ fees, as set forth in
15U.S.C. §§ 1117(a) & (d).
COUNT 5
For Injunctive Relief pursuant to
CAL. BUS. & PROF. CODE §§ 17200 ef seq.
Asserted by Original Autograph against all Cross-Defendants
38. Cross-Plaintiffs repeat and reallege the allegations contained in all prior paragraphs
as if fully set forth herein.
59. Original Autograph has used the AUTOGRAPH Mark and the Logos continuously
since 1984 in connection with records, performances and merchandise.
60. Cross-Defendants’ use of the AUTOGRAPH Mark and the Logos to promote
recordings, performances and merchandise by 2019 Autograph constitutes unfair
competition likely to confuse promoters, retailers and the buying public under CAL. BUS. &
PROF. CODE §§ 17200 et seq.
61. As a result of Cross-Defendants’ misuse of the AUTOGRAPH Mark and the
Logos, Original Autograph has suffered damages and irreparable injury to its commercial

reputation.
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COUNT 6
For Damages and Injunctive Relief against unfair competition
pursuant to Common Law

Asserted by Original Autograph against all Cross-Defendants
62.  Cross-Plaintiffs repeat and reallege the allegations contained in all prior paragraphs
as if fully set forth herein.
63. Original Autograph has used the AUTOGRAPH Mark and the Logos continuously
since 1984 in connection with records, performances and merchandise.
64. Cross-Defendants’ use of the AUTOGRAPH Mark and the Logos to promote
recordings, performances and merchandise by 2019 Autograph constitutes unfair
competition likely to confuse promoters, retailers and the buying public under the common
law.
65. As a result of Cross-Defendants’ misuse of the AUTOGRAPH Mark and the
Logos, Original Autograph has suffered damages and irreparable injury to its commercial
reputation.
66. Original Autograph is entitled to an award of damages and/or injunctive relief

under the common law.

PRAYER FOR RELIEF

WHEREFORE, Cross-Plaintiffs request that the Court:

1. Declare that Original Autograph is the sole owner of common law
trademark rights throughout the United States in the mark “AUTOGRAPH”
and of the Logos, as used by a musical act;

2. Declare that the ‘455 Application is invalid as a result of fraud, and instruct
the USPTO to cancel the ‘455 Application;

3. Permanently enjoin Cross-Defendants, and each of them, and any party
acting in concert with Cross-Defendants, from using the mark
“AUTOGRAPH” or the Logos, or any confusingly similar marks, in

connection with promoting a musical act, live performances or sound
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recordings by a musical act, and from marketing merchandise associated

with a musical act, per industry custom;

. Permanently enjoin Cross-Defendants, and each of them, from using

Lynch’s name, voice, signature, photograph or likeness to promote any
musical performance or sound recording, or in marketing merchandise

associated with a musical act, per industry custom;

. Award Original Autograph damages resulting from Cross-Defendants’

infringement of Original Autograph’s exclusive rights in the
“AUTOGRAPH” mark and the Logos pursuant to the maximum extent
permitted by state and federal law, including without limitation Cross-
Defendants’ profits, Original Autograph’s damages, and the costs of the
present action, pursuant to 15 U.S.C. 1117(a) and, at Original Autograph’s

option, statutory damages pursuant to 15 U.S.C. 1117(d);

. Award Lynch damages resulting from the unauthorized use of his likeness

in promoting performances by 2019 Autograph pursuant to Cal. Civ. Code §
3344, including without limitation the greater of specified statutory
minimum damages or Cross-Defendants’ profits derived from such

unauthorized use, and punitive damages;

. Award all other damages sustained by Cross-Plaintiffs resulting from Cross-|

Defendants’ actions described herein;

. Award Cross-Plaintiffs their costs and attorneys’ fees incurred in pursuing

this action, including without limitation under Cal. Civ. Code § 3344 and 15
U.S.C. 1117; and

Such other and further relief as the Court shall deem proper.
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Dated: November 25, 2022 Respectfully submitted,

ROMANO LAW LLP
/s/ Joshua Graubart
By: Joshua Graubart

Attorneys for Cross-Plaintiffs
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AUTOGRAPH
OVERVIEW

= Over 5 million albums sold worldwide
* Successfully touring with this new line up since
2014 hitting the four corners of the USA, Canada,& U.K.
* “Turn Up The Radio” a Worldwide Smash Rock Anthem
& Billboard Hit
* “Turn Up The Radio Featured In: "Grand Theft Auto”
video game; "Hot Tub Time Machine” movie;
"Entertainment Weekly's” compilation of greatest rock
tracks
= Hit song “She Never Looked That Good For Me"
featured in the movie “Like Father Like Son" w/
Kirk Cameron & Dudley Moore
* Toured with Motley Crue, Dio, Van Halen & Aerosmith
« Released 3 hit albums: Sign In Please [1984],
That's The Stuff [1985] & Loud and Clear [1987]
* Released 3 singles in 2015, hitting the top 10
downloads on iTunes & another featured in
Classic Rock Magazine
* Released a new Album titled "Get Off Your Ass" on
Megadeth's David Ellefson's EMP Label Group hitting
#21 on the Billboard Classic Rock Sales Chart & had 2
singles on the Top 10 Hard Rock Media Radio Chart.

SONGS

« "Turn Up The Radio”
= “Blondes in Black Cars”
* "Loud & Clear”
= "Send Her To Me”
* "She Never Looked That Good For Me”
« “That's The Stuff”
And Morell!

@ a www.AutographBand.net



BIOGRAPHY

Autograph left an everlasting imprint on Rock ‘N’ Roll. The platinum-selling Southern California hard rock
juggernauts gave the world the ubiquitous hit “TURN UP THE RADIO", seminal albums such as Sign In Please
[1984], That's The Stuff [1985], and Loud and Clear [1987] as well as unforgettable sold out shows alongside
everybody from Métley Criie and Ronnie James Dio to Van Halen and Aerosmith. Given those accolades,
when they disbanded in 1989, they never left the hearts and minds of millions of fans around the globe.
Simply put, a reunion was both inevitable.

In 2011, founders bassist Randy Rand and guitarist Steve Lynch decided to meet up at the NAMM show in
Anaheim. They rekindled their friendship first. With the relationship rebuilt, they made a collective decision
to play again. “We approached our original singer Steve Plunkett about a reunion,” recalls Rand. “He didn’t
have the time to join the band again due to his busy schedule. He did give us his blessing to move forward
though, and that was important. We missed our fans. This is for them.” Fully embracing the future, the
remaining members caught some videos of Singer/Guitarist/Songwriter Simon Daniels of Jailhouse, Flood,
1RKO on YouTube. Instantly, they sensed a connection and knew that he was meant for the open spot in the
center stage. “He was perfect to front Autograph" smiles Rand. His hard-edged, bluesy voice and massive
riffing sharpen our edge. He’s given us a new energy, and he impressed us immediately.” “We all had a
euphoric feeling after the first rehearsal,” Rand adds. With the lineup solidified, Autograph stand poised to
shake Rock 'n’ Roll up yet again. It's as if every element has been enhanced from the guitars to the bass and
vocals as well as drums with the addition of hard hitter and dynamic Drummer Marc Wieland. Rand says that
during his long-lived carrier he only loved playing with two drummers; one is the great late Randy Castillo,
and then there is Marc Wieland. As the band puts it, “We're heavier than before. At the same time, the |
melodic vocals and catchy hooks are still an integral part of our sound.” Successfully touring again since the
beginning of 2014 Autograph has strived and shined at Arenas, Casinos, major Music Festivals as M3,
Monsters of Rock Cruises, The Moondance Jam, 80’s in the Park, Grand Rock Tember, Cat Club Festival at
Irvine Meadows, Firefest UK, among others reaching the 4 corners of the USA along with Canada and Europe
as well as releasing 2 new anthem singles with one of them "I Lost My Mind in America" making the TOP 10
ITUNES Charts and a crowd favorite " You Are Us, We Are You" receiving great reviews and airplay as well.
In 2017 Autograph released a new full length Album on Megadeth's David Ellefson's EMP Label Group hitting
# 21 on the Billboard Classic Rock Sales Chart as well as placing 2 new singles on the top 10 Hard Rock
Media base Radio Chart. In 2019 Lynch decided to leave the group to pursue different musical styles and
was replaced by international Monster Shredder Guitarist Jimi Bell formally from the band House of Lords
from RCA Records, 1st runner for Ozzy Osbourne in 1986 and featured in the classic movie "Light of day"
starring Joan Jett and Michael J Fox as Joan Jetts band guitarist in the movie and playing on the soundtrack.
The band delivers an undeniably bombastic live performance and was featured on the USA TODAY news
website. The Timeless iconic Classic Rock Anthem Top 40 HIT Single "Turn up the Radio" continues to receive
constant and permanent Radio Airplay on all Major Rock Radio stations around the World as the line up is
praised by the fans and the critics for their powerful live performances.

We tragically lost our brother, Randy Rand on April 26th 2022. His passing was untimely, as he had so much
rockin’ left to do. We dedicate our upcoming album “Beyond” to our bandmate and founding member of
Autograph. His signature bass playing is a major part of the new record and his spirit is felt throughout.

The new Album also serves as a catalyst for bringing Autograph into a new era of rock with its heavy-hit-
ting and powerful sound. In the spirit of Randy’s love for music, his excitement on the new release and eter-
nal brotherhood, this one’s for you. Thank you Randy for keeping us connected, bringing people together
from all walks of life and fueling the social bonds that music invites.

Rest easy brother, we love you

Steve Unger from Metal Church has taken over the bass duties for the band as the legacy of Autograph
continues on with a new album dedicated to Randy Rand and a busy schedule of touring..
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Exhibit 4

Promotional materials for 2019 Autograph
performance on Sept. 17, 2022



MENU '

Leatherheads presents

AUTOGRAPH

Hollywood Gods & Monsters
Milf & Cookies

Saturday,
September 17, 2022
8:00PM MDT

Leatherheads Sports Bar
12147 State Street
Draper. UT 84020

®
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Promotional materials for 2019 Autograph
performance on October 15, 2022






Cross-Complaint

Simoni , et al. v. Lynch
Case No. 22-ST-CV-21696

Exhibit 6

USPTO Application no. 97425455
for AUTOGRAPH mark



a cellecton of mfamabon unisss it deplays = vaid OMB comtrol pember

"Iv'rra‘dei‘na‘l'l"k/Service Mark Application, Principal Register

Serial Number: 97425455
Filing Date: 05/24/2022

The table below presents the data as entered.

Input Field Entered

k SERIAL NUMBER i 97425455
} MARK INFORMATION

“MARK | AUTOGRAPH

STANDARD CHARACTERS ‘ YES

USPTO-GENERATED IMAGE YES

LITERAL ELEMENT AUTOGRAP; =

A S ATEATNT The mark consists of standard characters. without claim to any

particular font style, size. or color.

REGISTER Principal
VAPPLICANT INFORMATION :

“OWNER OF MARK E;Dam'el Simoni

“MAILING ADDRESS 15217 Morrison St

*CITY Sherman Oaks

ElieTqAn-'luEd for U.S. applicants) Califomia
*COUNTRY/REGION/JURISDICTION/U.S. TERRITORY ! United States

*ZIP/POSTAL CODE 91403

(Required for U.S. and certain international addresses)

*E—MAIL ADDRESS X;(_XX

LEGAL ENTITY INFORMATION

TYPE i individual
COUNTRY/REGION/JURISDICTION/U.S. TERRITORY OF United States

CITIZENSHIP

APPLICANT INFORMATION

*OWNER OF MARK | Marc Wieland

“MAILING ADDRESS | 15217 Morrison St

7*CI‘I’Y ! Sherman Oaks

(::;:-irrfd for U.S. applicants) California
*COUNTRY/REGION/JURISDICTION/U.S. TERRITORY United States

=ZIP/POSTAL CODE 91403

(Required for U.S. and certain international addresses)

*EMAIL ADDRESS

XXXX




' LEGAL ENTITY INFORMATION

’ %ol individual
COUNTRY/REGION/JURISDICTION/U.S. TERRITORY OF :
CITIZENSHIP United States

GOODS AND/OR SERVICES AND BASIS INFORMATION

INTERNATIONAL CLASS

*IDENTIFICATION

' 041

i Entertainment services, namely, providing non-downloadable
playback of music via global communications networks:;
Entertainment. namely. live music concerts: Entertainment,
namely. live performances by a musical band: Providing
information in the field of music and entertainment via a
website

FILING BASIS

I
y SECTION 1(a)

FIRST USE ANYWHERE DATE

|
| At least as early as 01/00/2014

FIRST USE IN COMMERCE DATE

i At least as early as 01/00/2014

SPECIMEN FILE NAME(S)
SPE(0-2425333120-202205231 62652689023 . 556174122 0
ORIGINAL PDF FILE 41 Siodf
CONVERTED PDF FILE(S) WTICRS\EXPORTI1S\IMAGEOUT
(2 pages) 18\974\254\97425455\xml1\ APP0003.JPG
WTICRS\EXPORTI18\IMAGEOUT
| 18\974\254\97425455\xml1\ APP0004.TPG
| SPE(0-2425333120-202205231 62652689023 . 556174122 0
ORIGINAL PDF FILE o
41 S2.pdf
CONVERTED PDF FILE(S) WTICRS\EXPORTI1\IMAGEOUT
(1 page) 18\974\254\97425455\xml1\ APP0005.JPG
ORICIT PO e SPE0-2425333120-202205231 62652689023 . 556174122 0
41 S3.pdf
CONVERTED PDF FILE(S) WTICRS\EXPORTI18\IMAGEOUT
(1 page) 18\974\254\97425455\xml1\ APP0006.JPG
e e SPE(0-2425333120-202205231 62652689023 . 556174122 0
09 041 Sl.pdf
CONVERTED PDF FILE(S) WTICRS\EXPORTI18\IMAGEOUT
(1 page) | 18\974\254\9742545 S\xml1\ APP0007.JPG
OHICINAL POEMILE SPE(0-2425333120-202205231 62652689023 . 556174122 0
09 041 S2.pdf
CONVERTED PDF FILE(S) WTICRS\EXPORTI1S\IMAGEOUT
(1 page) 18\974\254\97425455\xml1\ APP0008.TPG
SPECIMEN DESCRIPTION screenshots of applicant's mark promoting the services claimed
I WEBPAGE URL hitps://www.biggtimeinc.com/autograph html
WEBPAGE DATE OF ACCESS 05/03/2022
WEBPAGE URL [ https://autographband.com/bio htm
WEBPAGE DATE OF ACCESS | 05/03/2022

| https://www.amazon.comy/Thats-The-Stuff-




WEBPAGE URL

‘ Autograph/dp/B002Q8YC1W/ref=ntt mus ep dpi 2

WEBPAGE DATE OF ACCESS ‘ 05/03/2022

ATTORNEY INFORMATION

NAME Alec Ross

ATTORNEY DOCKET NUMBER K556174122
ATTORNEY BAR MEMBERSHIP NUMBER XXX

YEAR OF ADMISSION XXXX
;.-s:_s-m—rlj:ax;mlowzurm TERRITORY XX

FIRM NAME LegalZoom Legal Services
STREET 9900 Spectrum Drive
CITY Austin

STATE Texas
COUNTRY/REGION/JURISDICTION/U.S. TERRITORY United States
ZIP/POSTAL CODE 78717

PHONE i 818-230-7575

EMAIL ADDRESS tm@lzlegalservices.com

OTHER APPOINTED ATTORNEY

all other LegalZoom Legal Services attorneys

CORRESPONDENCE INFORMATION

NAME

Alec Ross

PRIMARY EMAIL ADDRESS FOR CORRESPONDENCE

tm@Izlegalservices.com

SECONDARY EMAIL ADDRESS(ES) (COURTESY COPIES) ‘ NOT PROVIDED
FEE INFORMATION

APPLICATION FILING OPTION TEAS Standard
NUMBER OF CLASSES 1

APPLICATION FOR REGISTRATION PER CLASS ‘ 350

*TOTAL FEES DUE ‘ 350

“TOTAL FEES PAID i 350
SIGNATURE INFORMATION

SIGNATURE /Daniel Simoni/
SIGNATORY'S NAME -Dam'el Simoni
SIGNATORY'S POSITION Owner

SIGNATORY'S PHONE NUMBER

818-694-6632

DATE SIGNED 05/23/2022

SIGNATURE METHOD Sent to third party for signature
SIGNATURE /Marc Wieland/

SIGNATORY'S NAME Marc Wieland

SIGNATORY'S POSITION

Owner




SIGNATORY'S PHONE NUMBER ’ 323-632-3334

DATE SIGNED ‘ 05/23/2022

SIGNATURE METHOD Sent to third party for signature




PTO- 1478
Approved for use through 10/31/2024. OMB 0651-0009
Under the Paperwork Reduction Act c

1995 no persons are required to respond to a collection of information unless it displays a valid OMB control number

Trademark/Service Mark Application, Principal Register

Serial Number: 97425455
Filing Date: 05/24/2022
To the Commissioner for Trademarks:

MARK: AUTOGRAPH (Standard Characters, see mark)
The literal element of the mark consists of AUTOGRAPH. The mark consists of standard characters, without claim to any particular font style,
size, or color.
The applicants, Daniel Simoni, a citizen of United States, having an address of
15217 Morrison St
Sherman Oaks, California 91403
United States
XXXX
Marc Wieland, a citizen of United States, having an address of
15217 Morrison St
Sherman Oaks, California 91403
United States
XXXX
request registration of the trademark/service mark identified above in the United States Patent and Trademark Office on the Principal Register
established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended, for the following:

For specific filing basis information for each item, you must view the display within the Input Table.

International Class 041: Entertainment services, namely, providing non-downloadable playback of music via global communications networks;
Entertainment, namely, live music concerts; Entertainment, namely, live performances by a musical band; Providing information in the field of
music and entertainment via a website

In International Class 041, the mark was first used by the applicant or the applicant's related company or licensee or predecessor in interest at
least as early as 01/00/2014, and first used in commerce at least as early as 01/00/2014, and is now in use in such commerce. The applicants are
submitting one(or more) specimen(s) showing the mark as used in commerce on or in connection with any item in the class of listed
goods/services, consisting of a(n) screenshots of applicant's mark promoting the services claimed.

Original PDF file:

SPE0-2425333120-202205231 62652689023 . 556174122 041 S1.pdf
Converted PDF file(s) (2 pages)

Specimen Filel

Specimen File2

Original PDF file:

SPE0-2425333120-202205231 62652689023 . 556174122 041 S2.pdf
Converted PDF file(s) (1 page)

Specimen Filel

Original PDF file:

SPE0-2425333120-202205231 62652689023 . 556174122 041 S3.pdf
Converted PDF file(s) (1 page)

Specimen Filel

Original PDF file:

SPE0-2425333120-202205231 62652689023 . 556174122 009 041 S1.pdf
Converted PDF file(s) (1 page)

Specimen Filel

Original PDF file:

SPE0-2425333120-202205231 62652689023 . 556174122 009 041 S2.pdf
Converted PDF file(s) (1 page)

Specimen Filel

Webpage URL: https://www.biggtimeinc.com/autograph.html

Webpage Date of Access: 05/03/2022




Webpage URL: https://autographband.com/bio htm

Webpage Date of Access: 05/03/2022

Webpage URL: https://www.amazon.com/Thats-The-Stuff- Autograph/dp/B002Q8YC1W/ref=ntt mus ep dpi 2
Webpage Date of Access: 05/03/2022

The owner's/holder’s proposed attorney information: Alec Ross. Other appointed attorneys are all other LegalZoom Legal Services
attorneys. Alec Ross of LegalZoom Legal Services, is a member of the XX bar, admitted to the bar in XXXX, bar membership no. XXX, and the
attorney(s) is located at
9900 Spectrum Drive
Austin, Texas 78717
United States
818-230-7575(phone)
tm@Izlegalservices.com
The docket/reference number is K556174122.
Alec Ross submitted the following statement: The attorney of record is an active member in good standing of the bar of the highest court of a
U.S. state, the District of Columbia, or any U.S. Commonwealth or territory.
The applicant's current Correspondence Information:

Alec Ross

PRIMARY EMAIL FOR CORRESPONDENCE: tm@]lzlegalservices.com SECONDARY EMAIL ADDRESS(ES) (COURTESY
COPIES): NOT PROVIDED

Requirement for Email and Electronic Filing: I understand that a valid email address must be maintained by the applicant owner/holder and
the applicant owner's/holder’s attorney, if appointed, and that all official trademark correspondence must be submitted via the Trademark
Electronic Application System (TEAS).

A fee payment in the amount of $350 has been submitted with the application, representing payment for 1 class(es).

Declaration

| Basis:
If the applicant is filing the application based on use in commerce under 15 U.S.C. § 1051(a):

¢ The signatory believes that the applicant is the owner of the trademark/service mark sought to be registered;

e The mark is in use in commerce and was in use in commerce as of the filing date of the application on or in connection with the
goods/services in the application;

e The specimen(s) shows the mark as used on or in connection with the goods/services in the application and was used on or in
connection with the goods/services in the application as of the application filing date; and

e To the best of the signatory's knowledge and belief, the facts recited in the application are accurate.

And/Or

If the applicant is filing the application based on an intent to use the mark in commerce under 15 U.S.C. § 1051(b), § 1126(d),
and/or § 1126(e):

« The signatory believes that the applicant is entitled to use the mark in commerce;

e The applicant has a bona fide intention to use the mark in commerce and had a bona fide intention to use the mark in commerce as
of the application filing date on or in connection with the goods/services in the application; and

o To the best of the signatory's knowledge and belief, the facts recited in the application are accurate.

To the best of the signatory's knowledge and belief, no other persons, except, if applicable, concurrent users, have the right to use the
mark in commerce, either in the identical form or in such near resemblance as to be likely, when used on or in connection with the
goods/services of such other persons, to cause confusion or mistake, or to deceive.

To the best of the signatory's knowledge. information, and belief, formed after an inquiry reasonable under the circumstances, the
allegations and other factual contentions made above have evidentiary support.

The signatory being warned that willful false statements and the like are punishable by fine or imprisonment, or both, under 18 U.S.C. §
1001, and that such willful false statements and the like may jeopardize the validity of the application or submission or any registration
resulting therefrom, declares that all statements made of his/her own knowledge are true and all statements made on information and
belief are believed to be true.

Declaration Signature



Signature: /Daniel Simoni/ Date: 05/23/2022
Signatory's Name: Daniel Simoni

Signatory's Position: Owner

Signatory's Phone Number: 818-694-6632
Signature method: Sent to third party for signature
Signature: /Marc Wieland/ Date: 05/23/2022
Signatory's Name: Marc Wieland

Signatory's Position: Owner

Signatory's Phone Number: 323-632-3334
Signature method: Sent to third party for signature
Payment Sale Number: 97425455

Payment Accounting Date: 05/24/2022

Serial Number: 97425455

Internet Transmission Date: Tue May 24 10:37:13 ET 2022

TEAS Stamp: USPTO/BAS-XX XXX XX XXX-2022052410371371
0561-97425455-82010ee433cfa36bf9188e14c5
1ec619e899eb0adfa88ffb91b585a2681cale5-D
A-37134659-20220523162652689023
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amazon.com screenshots
submitted as specimens

1n connection with
USPTO Application no. 97425455
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POS-050/EFS-050
ATTORNEY OR PARTY WITHOUT ATTORNEY: STATE BARNO: 309,735 FOR COURT USE ONLY
NAME: Joshua Graubart
FRMNAME: Romano Law LLP
STREET ADDRESS: 2221 Camino del Rio South Suite 101
city: San Diego STATE: CA zIP CODE: 92108
TELEPHONE NO.: 212-865-9848 FAXNO.: 646-661-4599
E-MAIL ADDRESS: joshua@romanolaw.com
ATTORNEY FOR (name): Steven Lynch
SUPERIOR COURT OF CALIFORNIA, COUNTY OF Los Angeles

STREET ADDRESS: 111 North Hill St.
MAILING ADDRESS:
CITY AND ZIP CODE: Los Angeles, 90012
BRANCH NAME: - Stanley Mosk Courthouse CASE NUMBER:
22-ST-CV-21696

PLAINTIFF/PETITIONER: Daniel Simoni and Marc Wieland

DEFENDANT/RESPONDENT: Steven Lynch j%DrI]C;QL QFF:II((;E;:Jgi

PROOF OF ELECTRONIC SERVICE DEPARTIENT!

1. I'am at least 18 years old.

a. My residence or business address is (specify):
Romano Law LLP | 2221 Camino del Rio South | Suite 101 | San Diego, CA 92108

b. My electronic service address is (specify):
joshua@romanolaw.com

2. | electronically served the following documents (exact titles):
(1) Cross-Complaint and Accompanying Exhibits

[ ] The documents served are listed in an attachment. (Form POS-050(D)/EFS-050(D) may be used for this purpose.)

3. | electronically served the documents listed in 2 as follows:
a. Name of person served: Eric Bjorgum

On behalf of (name or names of parties represented, if person served is an attorney):
Daniel Simoni and Marc Wieland

b. Electronic service address of person served :
eric.bjorgum@kb-ip.com

c. On (date): November 30, 2022

[ ] The documents listed in item 2 were served electronically on the persons and in the manner described in an attachment.
(Form POS-050(P)/EFS-050(P) may be used for this purpose.)

Date: November 30, 2022

| declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Joshua Graubart ’ J-@-%

(TYPE OR PRINT NAME OF DECLARANT) (SIGNATURE OF DECLARANT)
Page 1 of 1
Form Approved for Optional Use PROOF OF ELECTRONIC SERVICE Cal. Rules of Court, rule 2.251
Judicial Council of California www.courts.ca.gov

POS-050/EFS-050 [Rev. February 1, 2017] (Proof of Service/Electronic Filing and Service)
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Electronically FILED by Superior Court of California, County of Los Angeles on 12/28/2022 10:56 PM Sherri R. Carter, Executive Officer/Clerk of Court, by J. Abraham,Deputy Cleri

A. Eric Bjorgum (State Bar No. 198392)
Vincent Pollmeier (State Bar No. 210684)
2 | KARISH & BJORGUM, PC

119 E. Union Street, Suite B

3 | Pasadena, CA 91103

Telephone: (213) 785-8070

Facsimile: (213) 995-5010

Attorneys for Plaintiffs and Cross-Defendants
® | DANIEL SIMONI and MARC

7 | WIELAND
8
9 SUPERIOR COURT OF THE STATE OF CALIFORNIA
10 FOR THE COUNTY OF LOS ANGELES
11
DANIEL SIMONI and MARC ) Case No. 225TCV21696
12 | WIELAND, individuals, )
13 ) ANSWER OF CROSS-DEFENDANTS
Plaintiffs, g DANIEL SIMONI AND MARC WIELAND
14 ) TO CROSS-COMPLAINT OF STEVE
V8. ) LYNCH
15
STEVE LYNCH, an individual, g
Le Defendant. g Date: Hon. Judge Jon R. Takasugi
17 )
)
18 )
STEVE LYNCH, an individual )
19 )
Cross-Complainant, )
20 )
. )
51 \& )
,, |DANIEL SIMONI and MARC )
WIELAND, g
23 Cross-Defendants. g
24
25
26
27
28

ANSWER OF CROSS-DEFENDANTS




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

CROSS-DEFENDANTS AND DANIEL SIMONI AND MARC WIELAND hereby
answer the Cross-Complaint of Defendant and Cross-Complainant Steve Lynch as
follows:

Under the provisions of § 431.30 of the California Code of Civil Procedure, these
answering -Cross-Defendants deny each and every allegation and cause of action in the
Cross-Complaint, and further deny that has Cross-Complainant has been or will be
damaged in the sum or sums alleged or in any sum whatsoever.

These answering Cross-Defendants further deny that Cross-Complainant’s
alleged damages resulted from or were in any way connected with any act, omission,
fault, conduct or liability or on the part of these answering Cross-Defendants, whether
negligent, careless, unlawful, or of any nature alleged or otherwise.

FIRST AFFIRMATIVE DEFENSE
(Failure to State Cause of Action)
1. Cross-Defendants are informed and believe and upon such information and belief
allege that Cross-Complainant’s Complaint and each and every cause of action alleged
therein fails to state facts sufficient to constitute a good meritorious cause of action
against these answering Cross-Defendants.
SECOND AFFIRMATIVE DEFENSE
(Failure to Mitigate Damages)
2. Cross-Defendants are informed and believe and upon such information and belief
allege that if Cross-Complainant sustained any injuries or damages as a result of the
incident complained in this action, then Cross-Complainant proximately caused,
aggravated and failed to take proper action to reduce and/or mitigate said injuries or
damages.
3. Cross-Defendants are informed and believe, and upon such information and belief
allege, that with due diligence, Cross-Complainant could have mitigated the damages

asserted in Cross-Complainant’s Complaint, but failed to do so.

ANSWER OF CROSS-DEFENDANTS

2
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13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

THIRD AFFIRMATIVE DEFENSE
(Waiver, Acquiescence, and Estoppel)
4. Each of the purported claims set forth in the Complaint is barred by the doctrines
of waiver, acquiescence, and estoppel.
FOURTH AFFIRMATIVE DEFENSE
(Unclean Hands)
5. Cross-Defendants are informed and believe and upon such information and belief
allege that Cross-Complainant’s claim is barred because Cross-Complainant cannot bring
this claim because of the equitable doctrine of unclean hands.
SIXTH AFFIRMATIVE DEFENSE
(Laches)
6. Cross-Defendants are informed and believe and upon such information and belief
allege that Cross-Complainant is barred from recovery due to the doctrine of laches.
SEVENTH AFFIRMATIVE DEFENSE
(Lack of Standing)
7. Cross-Defendants are informed and believe and upon such information and belief
allege that Cross-Complainant does not own the trade secret and is not an exclusive
licensee of the trade secret with standing to bring this case.
EIGHTH AFFIRMATIVE DEFENSE
(Additional Defenses)
8. Cross-Defendants presently have insufficient knowledge or information upon
which they can form a belief as to whether they may have additional, as yet unstated,
affirmative defenses. Cross-Defendants reserve the right to amend their answer to assert
such additional affirmative defenses in the event that discovery indicates that additional

affirmative defenses are appropriate.

WHEREFORE, these answering Cross-Defendants pray for judgment as follows:

1. That Cross-Complainant take nothing by reason of the Cross-Complaint;

ANSWER OF CROSS-DEFENDANTS

3
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2.
3.

That the Court enters judgment in favor of these answering Cross-Defendants.

That these answering Cross-Defendants have judgment for their costs incurred

herein, including, but not limited to attorneys’ fees as applicable; and

4.

For other and further relief the Court deems just and proper.

Dated: December 28, 2022 KARSH & BJORGUM, PC

_ /s/ A. Eric Bjorgum

A. Eric Bjorgum

Attorneys for Plaintiffs and Cross-Defendants
Daniel Simoni and Marc Wieland

ANSWER OF CROSS-DEFENDANTS
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PTO- 1478

Approved for use through 10/31/2024. OMB 0651-0009

U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE
Under the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it contains a valid OMB control number

Trademark/Service Mark Application, Principal Register

Serial Number: 97833499
Filing Date: 03/10/2023

The table below presents the data as entered.

\ I

SERIAL NUMBER
MARK INFORMATION
*MARK

STANDARD CHARACTERS
USPTO-GENERATED IMAGE

LITERAL ELEMENT

MARK STATEMENT

REGISTER

APPLICANT INFORMATION
*OWNER OF MARK

*MAILING ADDRESS

*CITY

*STATE
(Required for U.S. applicants)

*COUNTRY/REGION/JURISDICTION/U.S. TERRITORY

*ZIP/POSTAL CODE
(Required for U.S. and certain international addresses)

*EMAIL ADDRESS

LEGAL ENTITY INFORMATION

TYPE

COUNTRY/REGION/JURISDICTION/U.S. TERRITORY OF

CITIZENSHIP

97833499

AUTOGRAPH
YES
YES
AUTOGRAPH

The mark consists of standard characters, without claim to any

particular font style, size, or color.

Principal

Steven L. Lynch

11813 Trevally Loop, #301
Trinity

Florida

United States

34655

XXXX

individual

United States

GOODS AND/OR SERVICES AND BASIS INFORMATION

INTERNATIONAL CLASS

*IDENTIFICATION

FILING BASIS
FIRST USE ANYWHERE DATE
FIRST USE IN COMMERCE DATE

SPECIMEN FILE NAME(S)

009

Audio and video recordings featuring music and artistic
performance; downloadable music files

SECTION I1(a)
At least as early as 01/25/1984
At least as early as 01/25/1984

WTICRS\EXPORTIS\IMAGEOUT




JPG FILE(S)

ORIGINAL PDF FILE

CONVERTED PDF FILE(S)
(4 pages)

SPECIMEN DESCRIPTION

WEBPAGE URL

WEBPAGE DATE OF ACCESS

INTERNATIONAL CLASS

*IDENTIFICATION

FILING BASIS
FIRST USE ANYWHERE DATE

FIRST USE IN COMMERCE DATE

SPECIMEN FILE NAME(S)

SPECIMEN DESCRIPTION

WEBPAGE URL

WEBPAGE DATE OF ACCESS
ATTORNEY INFORMATION
NAME
ATTORNEY DOCKET NUMBER
ATTORNEY BAR MEMBERSHIP NUMBER
YEAR OF ADMISSION
U.S. STATE/ COMMONWEALTH/ TERRITORY
FIRM NAME
STREET
CITY

STATE

18\978\334\97833499\xml1 \ APP0007.JPG

SPE0-98160190161-20230310
124827835879 . AUTOGRAPH - Download.pdf

WTICRS\EXPORTIS\IMAGEOUT
18\978\334\97833499\xm11\ APP0003.JPG

WTICRS\EXPORT1S8\IMAGEOUT
18\978\334\97833499\xml11\ APP0004.JPG

WTICRS\EXPORT1S8\IMAGEOUT
18\978\334\97833499\xml1\ APP0005.JPG

WTICRS\EXPORTIS8\IMAGEOUT
18\978\334\97833499\xml1\ APP0006.JPG

snapshots of webpage bearing the mark and offering the goods
for sale and photographs of album

https://www.discogs.com/master/289134-Autograph-Loud-
And-Clear

03/10/2023
041

Performances by a vocal and instrumental group;
entertainment, namely, live music concerts; entertainment,
namely, live performances by a musical band; providing
information in the field of music and entertainment via a
website

SECTION I1(a)
At least as early as 01/25/1984
At least as early as 01/25/1984

WTICRS\EXPORTIS\IMAGEOUT
18\978\334\97833499\xml1 \ APP0008.JPG

WTICRS\EXPORT18\IMAGEOUT
18\978\334\97833499\xml1 \ APP0009.JPG

photographs bearing the mark and advertising the services
None Provided

None Provided

Eric N. Kohli

310361-00002

XXX

XXXX

XX

Lewis Roca Rothgerber Christie LLP
3993 Howard Hughes Parkway, Suite 600
Las Vegas

Nevada



COUNTRY/REGION/JURISDICTION/U.S. TERRITORY
ZIP/POSTAL CODE

PHONE

FAX

EMAIL ADDRESS

CORRESPONDENCE INFORMATION

NAME

PRIMARY EMAIL ADDRESS FOR CORRESPONDENCE
SECONDARY EMAIL ADDRESS(ES) (COURTESY COPIES)
FEE INFORMATION

APPLICATION FILING OPTION

NUMBER OF CLASSES

APPLICATION FOR REGISTRATION PER CLASS
*TOTAL FEES DUE

*TOTAL FEES PAID

SIGNATURE INFORMATION

SIGNATURE

SIGNATORY'S NAME

SIGNATORY'S POSITION

SIGNATORY'S PHONE NUMBER

DATE SIGNED

SIGNATURE METHOD

United States
89169

702-949-8200
702-949-8736

pto@lewisroca.com

Eric N. Kohli
pto@lewisroca.com

ekohli@lewisroca.com

TEAS Standard
2

350

700

700

/Steven L Lynch/
Steven L. Lynch
Owner
702-949-8200
03/10/2023

Sent to third party for signature



Trademark/Service Mark Application, Principal Register

Serial Number: 97833499
Filing Date: 03/10/2023
To the Commissioner for Trademarks:

MARK: AUTOGRAPH (Standard Characters, see mark)
The literal element of the mark consists of AUTOGRAPH. The mark consists of standard characters, without claim to any particular font style,
size, or color.
The applicant, Steven L. Lynch, a citizen of United States, having an address of
11813 Trevally Loop, #301
Trinity, Florida 34655
United States
XXXX

requests registration of the trademark/service mark identified above in the United States Patent and Trademark Office on the Principal Register
established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended, for the following:

International Class 009: Audio and video recordings featuring music and artistic performance; downloadable music files

In International Class 009, the mark was first used by the applicant or the applicant's related company or licensee or predecessor in interest at
least as early as 01/25/1984, and first used in commerce at least as early as 01/25/1984, and is now in use in such commerce. The applicant is
submitting one(or more) specimen(s) showing the mark as used in commerce on or in connection with any item in the class of listed
goods/services, consisting of a(n) snapshots of webpage bearing the mark and offering the goods for sale and photographs of album.

JPG file(s):

Specimen Filel

Original PDF file:

SPE0-98160190161-20230310 124827835879 . AUTOGRAPH - Download.pdf

Converted PDF file(s) (4 pages)

Specimen Filel

Specimen File2

Specimen File3

Specimen File4

Webpage URL: https://www.discogs.com/master/289134-Autograph-Loud-And-Clear

Webpage Date of Access: 03/10/2023

International Class 041: Performances by a vocal and instrumental group; entertainment, namely, live music concerts; entertainment, namely,
live performances by a musical band; providing information in the field of music and entertainment via a website

In International Class 041, the mark was first used by the applicant or the applicant's related company or licensee or predecessor in interest at
least as early as 01/25/1984, and first used in commerce at least as early as 01/25/1984, and is now in use in such commerce. The applicant is
submitting one(or more) specimen(s) showing the mark as used in commerce on or in connection with any item in the class of listed
goods/services, consisting of a(n) photographs bearing the mark and advertising the services.

Specimen Filel

Specimen File2

Webpage URL: None Provided

Webpage Date of Access: None Provided

The owner's/holder's proposed attorney information: Eric N. Kohli. Eric N. Kohli of Lewis Roca Rothgerber Christie LLP, is a member of the
XX bar, admitted to the bar in XXXX, bar membership no. XXX, is located at

3993 Howard Hughes Parkway, Suite 600

Las Vegas, Nevada 89169

United States



702-949-8200(phone)
702-949-8736(fax)
pto@lewisroca.com
The docket/reference number is 310361-00002.

Eric N. Kohli submitted the following statement: The attorney of record is an active member in good standing of the bar of the highest court of a

U.S. state, the District of Columbia, or any U.S. Commonwealth or territory.
The applicant's current Correspondence Information:
Eric N. Kohli

PRIMARY EMAIL FOR CORRESPONDENCE: pto@lewisroca.com
SECONDARY EMAIL ADDRESS(ES) (COURTESY COPIES): ekohli@lewisroca.com

Requirement for Email and Electronic Filing: I understand that a valid email address must be maintained by the applicant owner/holder and

the applicant owner's/holder's attorney, if appointed, and that all official trademark correspondence must be submitted via the Trademark
Electronic Application System (TEAS).
A fee payment in the amount of $700 has been submitted with the application, representing payment for 2 class(es).

Declaration

Basis:
If the applicant is filing the application based on use in commerce under 15 U.S.C. § 1051(a):

o The signatory believes that the applicant is the owner of the trademark/service mark sought to be registered;

e The mark is in use in commerce and was in use in commerce as of the filing date of the application on or in connection with the

goods/services in the application;

e The specimen(s) shows the mark as used on or in connection with the goods/services in the application and was used on or in

connection with the goods/services in the application as of the application filing date; and
o To the best of the signatory's knowledge and belief, the facts recited in the application are accurate.

And/Or

If the applicant is filing the application based on an intent to use the mark in commerce under 15 U.S.C. § 1051(b), § 1126(d),

and/or § 1126(e):

o The signatory believes that the applicant is entitled to use the mark in commerce;

e The applicant has a bona fide intention to use the mark in commerce and had a bona fide intention to use the mark in commerce as

of the application filing date on or in connection with the goods/services in the application; and
¢ To the best of the signatory's knowledge and belief, the facts recited in the application are accurate.

To the best of the signatory's knowledge and belief, no other persons, except, if applicable, concurrent users, have the right to use the
mark in commerce, either in the identical form or in such near resemblance as to be likely, when used on or in connection with the
goods/services of such other persons, to cause confusion or mistake, or to deceive.

To the best of the signatory's knowledge, information, and belief, formed after an inquiry reasonable under the circumstances, the
allegations and other factual contentions made above have evidentiary support.

The signatory being warned that willful false statements and the like are punishable by fine or imprisonment, or both, under 18 U.S.C. §
1001, and that such willful false statements and the like may jeopardize the validity of the application or submission or any registration
resulting therefrom, declares that all statements made of his/her own knowledge are true and all statements made on information and

belief are believed to be true.
Declaration Signature

Signature: /Steven L Lynch/ Date: 03/10/2023
Signatory's Name: Steven L. Lynch

Signatory's Position: Owner

Signatory's Phone Number: 702-949-8200
Signature method: Sent to third party for signature
Payment Sale Number: 97833499

Payment Accounting Date: 03/10/2023

Serial Number: 97833499
Internet Transmission Date: Fri Mar 10 16:15:55 ET 2023
TEAS Stamp: USPTO/BAS-XX.XXX.XXX.XXX-202303101615560



35959-97833499-860b31{8b83ff7a705b29768a
7a53dbc1469f5ccbb85b36d154da%e24ec485be8
c-DA-15557010-20230310124827835879
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PTO- 1478
Approved for use through 10/31/2024. OMB 0651-0009

U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE
Under the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it contains a valid OMB control number

Trademark/Service Mark Application, Principal Register

Serial Number: 97833507
Filing Date: 03/10/2023

The table below presents the data as entered.

\ I

SERIAL NUMBER 97833507

MARK INFORMATION

“MARK WTICRS\EXPORTI1S\IMAGEOUT
18\978\335\97833507\xml1 \ APP0002.JPG

SPECIAL FORM YES

USPTO-GENERATED IMAGE NO

LITERAL ELEMENT AUTOGRAPH

COLOR MARK NO

The mark consists of the word AUTOGRAPH in stylized
letters arranged in a half dome shape. Two bolts of lightning
are featured under AUTO and RAPH.

*DESCRIPTION OF THE MARK
(and Color Location, if applicable)

PIXEL COUNT ACCEPTABLE YES

PIXEL COUNT 630 x 285
REGISTER Principal
APPLICANT INFORMATION

*OWNER OF MARK Steven L. Lynch
*MAILING ADDRESS 11813 Trevally Loop, #301
*CITY Trinity

zlf;r(ﬁliTr]id for U.S. applicants) oy
*COUNTRY/REGION/JURISDICTION/U.S. TERRITORY United States
#ZIP/POSTAL CODE 34655

(Required for U.S. and certain international addresses)

*EMAIL ADDRESS XXXX

LEGAL ENTITY INFORMATION

TYPE individual

COUNTRY/REGION/JURISDICTION/U.S. TERRITORY OF
CITIZENSHIP

GOODS AND/OR SERVICES AND BASIS INFORMATION

United States

INTERNATIONAL CLASS 009

Audio and video recordings featuring music and artistic

*IDENTIFICATION .
performance; downloadable music files



FILING BASIS
FIRST USE ANYWHERE DATE
FIRST USE IN COMMERCE DATE

SPECIMEN FILE NAME(S)

JPG FILE(S)

ORIGINAL PDF FILE

CONVERTED PDF FILE(S)
(4 pages)

SPECIMEN DESCRIPTION

WEBPAGE URL

WEBPAGE DATE OF ACCESS

INTERNATIONAL CLASS

*IDENTIFICATION

FILING BASIS
FIRST USE ANYWHERE DATE

FIRST USE IN COMMERCE DATE

SPECIMEN FILE NAME(S)

SPECIMEN DESCRIPTION

WEBPAGE URL

WEBPAGE DATE OF ACCESS
ATTORNEY INFORMATION
NAME
ATTORNEY DOCKET NUMBER
ATTORNEY BAR MEMBERSHIP NUMBER
YEAR OF ADMISSION
U.S. STATE/ COMMONWEALTH/ TERRITORY

FIRM NAME

SECTION I1(a)
At least as early as 01/25/1984
At least as early as 01/25/1984

WTICRS\EXPORTIS\IMAGEOUT
18\978\335\97833507\xml1 \ APP0007.JPG

SPE0-98160190161-20230310
123514524466 . AUTOGRAPH - Download.pdf

WTICRS\EXPORT1S8\IMAGEOUT
18\978\335\97833507\xml 1\ APP0003.JPG

WTICRS\EXPORTIS8\IMAGEOUT
18\978\335\97833507\xml1\ APP0004.JPG

WTICRS\EXPORTIS\IMAGEOUT
18\978\335\97833507\xml1\ APP0005.JPG

WTICRS\EXPORTIS\IMAGEOUT
18\978\335\97833507\xml1\ APP0006.JPG

snapshots of webpage bearing the mark and offering the goods
for sale and photograph of album

https://www.discogs.com/master/289134-Autograph-Loud-
And-Clear

03/10/2023
041

Performances by a vocal and instrumental group;
entertainment, namely, live music concerts; entertainment,
namely, live performances by a musical band; providing
information in the field of music and entertainment via a
website

SECTION 1(a)
At least as early as 01/25/1984
At least as early as 01/25/1984

WTICRS\EXPORT1S8\IMAGEOUT
18\978\335\97833507\xml1 \ APP0008.JPG

photograph bearing the mark and advertising the services
None Provided

None Provided

Eric N. Kohli

310361-00003

XXX

XXXX

XX

Lewis Roca Rothgerber Christie LLP



STREET
CITY

STATE

COUNTRY/REGION/JURISDICTION/U.S. TERRITORY
ZIP/POSTAL CODE

PHONE

FAX

EMAIL ADDRESS

CORRESPONDENCE INFORMATION

NAME

PRIMARY EMAIL ADDRESS FOR CORRESPONDENCE
SECONDARY EMAIL ADDRESS(ES) (COURTESY COPIES)
FEE INFORMATION

APPLICATION FILING OPTION

NUMBER OF CLASSES

APPLICATION FOR REGISTRATION PER CLASS
*TOTAL FEES DUE

*TOTAL FEES PAID

SIGNATURE INFORMATION

SIGNATURE

SIGNATORY'S NAME

SIGNATORY'S POSITION

SIGNATORY'S PHONE NUMBER

DATE SIGNED

SIGNATURE METHOD

3993 Howard Hughes Parkway, Suite 600
Las Vegas

Nevada

United States

89169

702-949-8200

702-949-8736

pto@lewisroca.com

Eric N. Kohli
pto@lewisroca.com

ekohli@lewisroca.com

TEAS Standard
2

350

700

700

/Steven L Lynch/
Steven L. Lynch
Owner
702-949-8200
03/10/2023

Sent to third party for signature



Trademark/Service Mark Application, Principal Register

Serial Number: 97833507
Filing Date: 03/10/2023
To the Commissioner for Trademarks:

MARK: AUTOGRAPH (stylized and/or with design, see mark)
The literal element of the mark consists of AUTOGRAPH. The mark consists of the word AUTOGRAPH in stylized letters arranged in a half
dome shape. Two bolts of lightning are featured under AUTO and RAPH.
The applicant, Steven L. Lynch, a citizen of United States, having an address of
11813 Trevally Loop, #301
Trinity, Florida 34655
United States
XXXX

requests registration of the trademark/service mark identified above in the United States Patent and Trademark Office on the Principal Register
established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended, for the following:

International Class 009: Audio and video recordings featuring music and artistic performance; downloadable music files

In International Class 009, the mark was first used by the applicant or the applicant's related company or licensee or predecessor in interest at
least as early as 01/25/1984, and first used in commerce at least as early as 01/25/1984, and is now in use in such commerce. The applicant is
submitting one(or more) specimen(s) showing the mark as used in commerce on or in connection with any item in the class of listed
goods/services, consisting of a(n) snapshots of webpage bearing the mark and offering the goods for sale and photograph of album.

JPG file(s):

Specimen Filel

Original PDF file:

SPE0-98160190161-20230310 123514524466 . AUTOGRAPH - Download.pdf

Converted PDF file(s) (4 pages)

Specimen Filel

Specimen File2

Specimen File3

Specimen File4

Webpage URL: https://www.discogs.com/master/289134-Autograph-Loud-And-Clear

Webpage Date of Access: 03/10/2023

International Class 041: Performances by a vocal and instrumental group; entertainment, namely, live music concerts; entertainment, namely,
live performances by a musical band; providing information in the field of music and entertainment via a website

In International Class 041, the mark was first used by the applicant or the applicant's related company or licensee or predecessor in interest at
least as early as 01/25/1984, and first used in commerce at least as early as 01/25/1984, and is now in use in such commerce. The applicant is
submitting one(or more) specimen(s) showing the mark as used in commerce on or in connection with any item in the class of listed
goods/services, consisting of a(n) photograph bearing the mark and advertising the services.

Specimen Filel

Webpage URL: None Provided

Webpage Date of Access: None Provided

The owner's/holder's proposed attorney information: Eric N. Kohli. Eric N. Kohli of Lewis Roca Rothgerber Christie LLP, is a member of the
XX bar, admitted to the bar in XXXX, bar membership no. XXX is located at

3993 Howard Hughes Parkway, Suite 600

Las Vegas, Nevada 89169

United States



702-949-8200(phone)

702-949-8736(fax)

pto@lewisroca.com
The docket/reference number is 310361-00003.
Eric N. Kohli submitted the following statement: The attorney of record is an active member in good standing of the bar of the highest court of a
U.S. state, the District of Columbia, or any U.S. Commonwealth or territory.

The applicant's current Correspondence Information:
Eric N. Kohli

PRIMARY EMAIL FOR CORRESPONDENCE: pto@Ilewisroca.com
SECONDARY EMAIL ADDRESS(ES) (COURTESY COPIES): ekohli@lewisroca.com

Requirement for Email and Electronic Filing: I understand that a valid email address must be maintained by the applicant owner/holder and
the applicant owner's/holder's attorney, if appointed, and that all official trademark correspondence must be submitted via the Trademark
Electronic Application System (TEAS).

A fee payment in the amount of $700 has been submitted with the application, representing payment for 2 class(es).

Declaration

Basis:
If the applicant is filing the application based on use in commerce under 15 U.S.C. § 1051(a):

o The signatory believes that the applicant is the owner of the trademark/service mark sought to be registered;

e The mark is in use in commerce and was in use in commerce as of the filing date of the application on or in connection with the
goods/services in the application;

o The specimen(s) shows the mark as used on or in connection with the goods/services in the application and was used on or in
connection with the goods/services in the application as of the application filing date; and

o To the best of the signatory's knowledge and belief, the facts recited in the application are accurate.

And/Or
If the applicant is filing the application based on an intent to use the mark in commerce under 15 U.S.C. § 1051(b), § 1126(d),
and/or § 1126(e):

o The signatory believes that the applicant is entitled to use the mark in commerce;

e The applicant has a bona fide intention to use the mark in commerce and had a bona fide intention to use the mark in commerce as
of the application filing date on or in connection with the goods/services in the application; and

o To the best of the signatory's knowledge and belief, the facts recited in the application are accurate.

To the best of the signatory's knowledge and belief, no other persons, except, if applicable, concurrent users, have the right to use the
mark in commerce, either in the identical form or in such near resemblance as to be likely, when used on or in connection with the
goods/services of such other persons, to cause confusion or mistake, or to deceive.

To the best of the signatory's knowledge, information, and belief, formed after an inquiry reasonable under the circumstances, the
allegations and other factual contentions made above have evidentiary support.

The signatory being warned that willful false statements and the like are punishable by fine or imprisonment, or both, under 18 U.S.C. §
1001, and that such willful false statements and the like may jeopardize the validity of the application or submission or any registration
resulting therefrom, declares that all statements made of his/her own knowledge are true and all statements made on information and
belief are believed to be true.

Declaration Signature

Signature: /Steven L Lynch/ Date: 03/10/2023
Signatory's Name: Steven L. Lynch

Signatory's Position: Owner

Signatory's Phone Number: 702-949-8200
Signature method: Sent to third party for signature
Payment Sale Number: 97833507

Payment Accounting Date: 03/10/2023

Serial Number: 97833507
Internet Transmission Date: Fri Mar 10 16:17:59 ET 2023



TEAS Stamp: USPTO/BAS-XX. XXX . XXX.XXX-202303101617597
94038-97833507-8606£5958d5b1c8d904631af4
a7395¢5e9906878abf15130ffe5bf3d8868913cc
5-DA-17597037-20230310131447307963
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DECLARATION OF MARC WIELAND IN SUPPORT OF MOTION TO SET ASIDE

DEFAULT JUDGMENT

I, MARC WIELAND, declare as follows:

I am a member of the musical group “Autograph,” and I reside in Los Angeles County,
California. All facts contained herein are within my personal knowledge and, if called as a
witness, I could and would competently testify thereto.

2. As I understand it, following years of in activity, in 2012, original Autograph bassist
Randy Rand, looking to start performing as Autograph again, sought out new band members in
California and made them part of the band, and I accepted it.

3. Around that time, Daniel Simoni, Steve Lynch, Randy Rand and I entered into an oral

joint venture agreement to begin performing as a band using the band name “Autograph.”
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According to the agreement, when a member left the band, they would have no right to
compensation for use of the name “Autograph” or right to compensation from the performances
of the remaining members of the band.

4. In 2017 the band released a new album that was written by Daniel Simoni and
produced by me. The songs and recordings were given to Autograph with the understanding that
we were part of the band. We were always paid as members of the band bearing the profits and
losses of the band.

5. In 2019 guitarist Steve lynch quit the band publicly announcing that he was quitting
the band and would not come back.

6. We were never told that our membership was contingent upon any other agreements
or upon the decisions of the original band members. Original bass player Randy Rand died in
2022 which was very tragic and unexpected. As one half of the rhythm section, I took this very
hard. I enjoyed playing with Randy, and he was a pleasure to be around.

7. Soon thereafter Steve Lynch (the guitarist who had left the band) reappeared
demanding that we could not play as Autograph any further. This is the first we ever heard that
we were not free to do what we wanted as Autograph.

8. I never would have joined this band and stopped working nearly full time as a
recording engineer if I knew I was not gaining an ownership interest in the name.

9. We filed for a trademark registration in May 2022. There has never been registration
that issued for the Autograph mark. Applications have been filed for different times but they

were abandoned or not fully pursued by the filer.
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10. On May 24, 2022, Marc Wieland and I filed U.S. Trademark App. No. 97425455 for
the trademark AUTOGRAPH in Class 41. It was filed by Alec Ross of Legalzoom Legal
Services.

11. On June 2, 2022, we received a cease and desist letter on behalf “Autograph Band
LLC and the general partnership of surviving original Autograph band members, Steve Lynch
and Steve Plunkett.” We had never heard that Plunkett (the original singer) had any interest in
the band.

11. On July 5, 2022, we filed a lawsuit in Los Angeles County seeking declaratory relief
of ownership over the AUTOGRAPH trademark for live performances by a musical group.

12. The case is in the Superior Court of the State of Los Angeles and styled as DANIEL
SIMONI and MARC WIELAND v. STEVE LYNCH, LASC Case No. 22STCV21696.

13. On November 25, 2022, Opposer Steve Lynch filed a counterclaim and added as
counterclaimant “Original Autograph”, a “California general partnership of which [Opposer] is a
partner and which was formed n 1984 by the original members of the rock band “Autograph”.

14. The counterclaim made claims for declaratory relief of ownership, trademark
infringement, false advertising, unfair competition and misuse of likeness. The Counterclaim
expanded the case extensively, stating claims against our independent contractor guitarist Jimi
Bell, our booking agent, Randy Rand’s limited liability company, and our Italian record
company.

15. On March 10, 2023, Opposer Lynch filed a trademark application seeking sole
ownership of the name, (Ser. No. 97833499) claiming sole ownership of AUTOGRAPH for
audiovisual recordings and live performances. The application is filed by his new attorney, Eric

Kohli.
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16. Around that time he filed a similar application for the logo.

17. Our application was published on April 18, 2023. Opposer filed an Opposition on
May 17, 2023. Our attorney withdrew on May 24. We did not know what this meant. We were
already in litigation over ownership of the mark. Steve Lynch's attorneys knew this because they
were the same attorneys representing him and also filing the new application on his behalf.

18. Our belief that application is fraudulent because he was already in litigation, I knew
that we had made a claim to the ownership of the mark. He knew that we had almost ten years of
use with no interference, and three years of use after he left the band.

19. We did not obtain a new attorney. We did not understand that we needed to obtain a
new attorney because we are in litigation regarding ownership of the trademark, and we assume
that things would be worked out in the litigation.

20. We have been surprised after the default judgment on the application only — not in
the lawsuit — that Lynch has been claiming victory and ownership over the trademark and we did
not understand that that is what was at stake in this application process.

21. Our litigation lawyer has now agreed to represent us in the application process if
that is necessary. Although we believe all the applications including should be stayed pending
the outcome of the litigation.

22. The litigation is in depositions is very expensive for us. This has been a confusing
situation for us, and we're doing the best we can. We would not like to have our rights be
affected by the proceedings in Trademark Office. We think that the most important thing is the
proceedings in the trial court, where the parties are in the midst of discovery.

23. We relied upon Lynch’s non-use and silence regarding the mark for years. We also

relied upon the representations of Randy Rand, who loved the band and assured us we should

4-



Opposition of USSN 97/425,455
September 14, 2023
carry on. It's been a very difficult time for us having lost a key band member and a friend and
now having to be embroiled in litigation constant threats constant online harassment by
anonymous individuals.

24. We would humbly request that this tribunal lift the default judgment and allow this
matter to proceed or be stayed. We will immediately file an answer if needed.

I declare under penalty of perjury under the laws of the United States that the foregoing is
true and correct.

Executed at Los Angeles, California on September 14, 2023.

Marc Wieland
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carry on. It's been a very difficult time for us having lost a key band member and a friend and
now having to be embroiled in litigation constant thréats constant online harassment by
anonymous individuals.

24. We would humbly request that this tribunal lift the default judgment and allow this
matter to proceed or be stayed. We will immediately file an answer if needed.

I declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct.

Executed at Los Angeles, California on September 14, 2023.

Marc Wieland
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Application No. 97/425,455
Filed on May 24, 2022

For the mark AUTOGRAPH

Published in the Official Gazette on April 18, 2023
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DECLARATION OF DANIEL SIMONI IN SUPPORT OF MOTION TO SET ASIDE

DEFAULT JUDGMENT

I, DANIEL SIMONI, declare as follows:

I am a member of the musical group “Autograph,” and I reside in Los Angeles County,
California. All facts contained herein are within my personal knowledge and, if called as a
witness, I could and would competently testify thereto.

2. Autograph is an American rock band formed in 1984 in Pasadena, California. It was
most popular in the mid-1980s and disbanded and stopped performing in 1989.

3. Between the years 1989 and 2013, there were no performances using the band name
“Autograph,” there was no merchandising using the name “Autograph,” and there was no active

marketing towards consumers using the name “Autograph” for live performances.
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4. In 2012, original bassist Randy Rand, looking to start performing as Autograph again,
sought out new band members in California and made them part of the band.

5. In November 2013, I was offered a position as guitarist and singer without audition
based on my extensive experience as a guitarist, singer and songwriter. I agreed to join
Autograph with two original Autograph members, guitarist Steve Lynch and bassist Randy Rand,
and I brought Marc Wieland into Autograph to play drums.

6. In 2013, Marc Wieland, Steve Lynch, Randy Rand and I entered into an oral joint
venture agreement to begin performing as a band using the band name “Autograph.” According
to the agreement, when a member left the band, they would have no right to compensation for
use of the name “Autograph” or right to compensation from the performances of the remaining
members of the band.

7. In 2017 the band released a new album (“Get Off Your Ass") that was written by me
and produced by Marc Wieland. The songs and recordings were given to Autograph with the
understanding that we were part of the band. We were always paid as members of the band
bearing the profits and losses of the band.

8. In 2019 guitarist Steve lynch quit the band publicly announcing that he was quitting
the band and would not come back.

9. We were never told that our membership was contingent upon any other agreements
or upon the decisions of the original band members. Original bass player Randy Rand died in
2022 which was very tragic and unexpected. Soon thereafter Steve Lynch (the guitarist who had
left the band) reappeared demanding that we could not play as Autograph any further. This is the

first we ever heard that we were not free to do what we wanted as Autograph.
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10. On May 24, 2022, Marc Wieland and I filed U.S. Trademark App. No. 97425455 for
the trademark AUTOGRAPH in Class 41. It was filed by Alec Ross of Legalzoom Legal
Services. He also conducted searches and recommend that we file the Application.

11. On June 2, 2022, we received a cease and desist on behalf “Autograph Band LLC
and the general partnership of surviving original Autograph band members, Steve Lynch and
Steve Plunkett.” We had never heard that Plunkett (the original singer) had any interest in the
band. We understood that our booking agent called Plunkett, who had no idea about the cease
and desist letter.

12. On July 5, 2022, we filed a lawsuit in Los Angeles County seeking declaratory relief
of ownership over the AUTOGRAPH trademark for live performances by a musical group. The
case is in the Superior Court of the State of Los Angeles and styled as DANIEL SIMONI and
MARC WIELAND v. STEVE LYNCH, LASC Case No. 22STCV21696.

13. On November 25, 2022, Opposer Steve Lynch filed a counterclaim and added as
counterclaimant “Original Autograph”, a “California general partnership of which [Opposer] is a
partner and which was formed n 1984 by the original members of the rock band “Autograph”.

14. The counterclaim made claims for declaratory relief of ownership, trademark
infringement, false advertising, unfair competition, and misuse of likeness. The Counterclaim
expanded the case extensively, stating claims against our independent contractor guitarist Jimi
Bell, our booking agent, Randy Rand’s limited liability company, and our Italian record
company.

15. On March 10, 2023, Opposer Lynch filed a trademark application seeking sole

ownership of the name, (Ser. No. 97833499) claiming sole ownership of AUTOGRAPH for
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audiovisual recordings and live performances. The application is filed by his new attorney, Eric
Kohli.

16. Our application was published on April 18, 2023. Steve Lynch’s new attorney filed
an Opposition on May 17, 2023. Our attorney withdrew on May 24. We did not know what any
of this meant. At the time we were already in litigation over ownership of the mark. Steve
Lynch's attorneys knew this because they were the same attorneys representing him and also
filing the new application on his behalf.

17. Our belief that application is fraudulent because he was already in litigation, I knew
that we had made a claim to the ownership of the mark. He knew that we had almost ten years of
use with no interference, and three years of use. We never heard of any confusion.

18. We would never have traded in our other pursuits for this band if we had known we
could not continue to play the music that we wrote and performed for nearly a decade.

19. We did not obtain a new attorney. We did not understand that we needed to obtain a
new attorney because we were in litigation, and we assumed that things would be worked out in
the litigation. We have been surprised after the default judgment on the application only — not in
the lawsuit — that Lynch has been claiming an important legal victory.

20. Our litigation lawyer has now agreed to represent us in the application process if
that is necessary, although we believe all the applications should be stayed pending the outcome
of the litigation.

21. The litigation is in depositions is very expensive for us. It is difficult for us to

maintain fighting on multiple fronts. This has been a very confusing situation for us, and we're



doing the best we can. We would not like to
Trademark Office as we understand that
court, where the parties are in the midst
of use later if needed.

have our rights be affected by the proceedings in
the most important thing is the proceedings in the trial
of discovery and are developing a full record that may be

22. We relied upon Lynch’s non-use and silence regarding the mark for approximately
three years. We also relied upon the representations of Randy Rand, who assured us that we
were members of the band, and that this was his favorite version of the band and that we should
carry on. It's been a very difficult time for us having lost a key band member and a friend and

now having to be embroiled in litigation constant threats constant online harassment by
anonymous individuals.

23. We would humbly request that this tribunal lift the default Judgment and allow this
matter to proceed or be stayed. We will immediately file an answer if needed.

I declare under penalty of perjury under the laws of the United States that the foregoing is
true and correct.

Executed at Van Nuys, California on September 13, 2023.

f e 07/13 103

iel Simoni
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