
Trademark Trial and Appeal Board Electronic Filing System. https://estta.uspto.gov

ESTTA Tracking number: ESTTA1269090

Filing date: 03/01/2023

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer information

Name Earthly Body, Inc.

Entity Corporation Citizenship California

Address 21900 PLUMMER STREET
CHATSWORTH, CA 91311
UNITED STATES

Attorney informa-
tion

ROD S. BERMAN
JEFFER MANGELS BUTLER & MITCHELL LLP
1900 AVENUE OF THE STARS, 7TH FLOOR
LOS ANGELES, CA 90067
UNITED STATES
Primary email: trademarkdocket@jmbm.com
310-203-8080

Docket no. 60607-9009

Applicant information

Application no. 97600080 Publication date 01/31/2023

Opposition filing
date

03/01/2023 Opposition period
ends

03/02/2023

Applicant Atelier De Avery Inc.
22647 VENTURA BLVD. 195
WOODLAND HILLS, CA 91364
UNITED STATES

Goods/services affected by opposition

Class 003. First Use: None First Use In Commerce: None
All goods and services in the class are opposed, namely: Creams for cellulite reduction; Lotions for
beards; Lotions for cellulite reduction; Lotions for cosmetic purposes; After shave lotions; After-shave
creams; After-shave lotions; After-sun lotions; Age retardant lotion; Age spot reducing creams for
cosmetic use; Antiaging creams; Bath creams; Bath lotion; Bathing lotions; BB creams; Beauty
creams; Beauty creams for body care; Beauty lotions; Beauty serums; Beauty balm creams; Body
creams; Body lotion; Body lotions; Body mask creams; Body mask lotion; CC creams; Cold creams;
Cold creams for cosmetic use; Cosmetic creams; Cosmetic creams for skin care; Cosmetic cleansing
creams; Cosmetic hand creams; Cosmetic massage creams; Cosmetic nourishing creams; Cosmetic
preparations, namely, firming creams; Cosmetic suntan lotions; Essential oil-based creams for aro-
matherapy use; Exfoliant creams; Eye lotions; Face creams; Face creams for cosmetic use; Face
and body lotions; Facial creams; Facial lotion; Foundation creams; Hair creams; Hair lotion; Hair care
creams; Hair care lotions; Hair products, namely, thickening control creams; Hair waving lotion; Hand
creams; Hand lotions; Make-up removing creams; Make-up removing lotions; Massage candles for
cosmetic purposes; Massage creams; Massage lotions; Moisturising creams; Moisturizing creams;
Moisturizing body lotions; Non-medicated serums for use on hair, skin, lips, hands, and feet; Non-
medicated anti-aging serum; Non-medicated facial and eye serum containing antioxidants; Non-
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medicated foot lotions; Non-medicated hair serums; Non-medicated skin creams; Non-medicated skin
serums; Non-medicated skin care creams and lotions; Perfumed creams; Polishing creams; Pre-
shave creams; Scented body lotions and creams; Self-tanning creams; Shave creams; Shaving
creams; Shaving lotion; Shoe creams and polishes; Shower creams; Skin creams in liquid and in sol-
id form; Skin creams in liquid and solid; Skin creams in liquid and solid form; Skin lotion; Skin lotions;
Skin and body topical lotions, creams and oils for cosmetic use; Skin bronzing creams; Skin care
products, namely, non-medicated skin serum; Skin cleansing lotion; Skin conditioning creams for cos-
metic purposes; Skin lightening creams; Skin whitening creams; Sun creams; Sun tan lotion; Sun-
block lotions; Sunscreen creams; Suntan creams; Tanning creams; Teeth cleaning lotions; Tooth
whitening creams; Wave-set lotions

Class 004. First Use: None First Use In Commerce: None
All goods and services in the class are opposed, namely: Candles; Candle contained in a clamshell;
Candle wicks; Candlemaking kits; Candles and wicks for candles for lighting; Candles being of wax or
liquid, for the illumination of carved pumpkins, mini-pumpkins, gourds, and other fruits and veget-
ables; Candles containing insect repellent; Candles for lighting; Christmas tree candles; Perfumed
candles; Scented candles; Scented wax for use in candle warmers; Soy candles; Tallow candles; Tea
light candles; Tealight candles; Unity candles; Votive candles; Wax for making candles; Wicks for
candles; Wicks for candles for lighting

Grounds for opposition

Priority and likelihood of confusion Trademark Act Section 2(d)

Mark cited by opposer as basis for opposition

U.S. registration
no.

4015117 Application date 10/15/2010

Register Principal

Registration date 08/23/2011 Foreign priority
date

NONE

Word mark EARTHLY BODY

Design mark

Description of
mark

NONE

Goods/services Class 003. First use: First Use: Jan 1, 1994 First Use In Commerce: Jan 1, 1994

[ Cosmetics; ] non-medicated lip balm; skin care preparations, namely, creams,
lotions, sprays, oils, butters; [ scrubs, tonics, ] mists; hand care preparations,
namely, lotions and creams; foot care preparations, namely, creams; hair care
preparations, namely, shampoo, conditioners, gels, oils, [ lotions, ] sprays;
shower and bath preparations, namely, gels, scrubs, aromatherapy body care
preparations, namely, creams, lotions, sprays, oils, butters; [ scrubs, tonics; ]
shaving cream; [ colognes, perfume; tanning preparations; ] massage oils in the
form of candles

Attachments Notice of Opposition - App No 97600080 - EARTH BODY - Atelier De Aver y Inc.
dba Earth Body.pdf(13704 bytes )

Signature /rod s. berman/

Name Rod S. Berman

Date 03/01/2023
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 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

 BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

EARTHLY BODY, INC., 

Opposer, 

v. 

ATELIER De AVERY INC. DBA EARTH 

BODY 

Applicant. 

Opposition No. ______________ 

Application Serial No. 97/600,080 

Mark: EARTH BODY 

Date of Publication: January 31, 2023 

Our ref.:  60607-9009 

NOTICE OF OPPOSITION 

Opposer Earthly Body, Inc. ("Earthly Body"), a California corporation having a mailing 

address located at 21900 Plummer Street, Chatsworth, California 91311, believes that it will be 

damaged by the registration on the Principal Register of the mark EARTH BODY that is the 

subject of federal Trademark Application Serial No. 97600080 (the "Application"), allegedly 

owned by "ATELIER De AVERY INC. DBA EARTH BODY" ("Applicant"), in connection 

with goods in International Classes 03 and 04 as identified in the Application, and Opposer 

hereby opposes registration thereof. 

As grounds for this Opposition, Opposer alleges that: 

1. Opposer is the owner of record of U.S. Reg. No. 4,015,117, issued on August 23, 

2011 for the mark EARTHLY BODY ("Opposer's Mark") for various goods including, without 

limitation, cosmetics; non-medicated lip balm; skin care preparations, namely, creams, lotions, 

sprays, oils, butters; scrubs, tonics, mists; hand care preparations, namely, lotions and creams; 

foot care preparations; namely, creams; hair care preparations, namely, shampoo, conditioners, 

gels, oils, lotions, sprays; shower and bath preparations, namely, gels, scrubs, aromatherapy body 
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care preparations, namely, creams, lotions, sprays, oils, butters; scrubs, tonics; shaving cream; 

colognes, perfume; tanning preparations; massage oils in the form of candles, and the common 

law rights thereto.  Opposer's registration is incontestable, valid and subsisting. 

2. Since long prior to the filing date of  the opposed application, namely, September 

21, 2022, Opposer used and continues to use continuous to date, in commerce, the mark 

EARTHLY BODY in connection with candles and related goods such as lotion, shower gel, skin 

butter, and massage oil. 

3. On information and belief, Applicant's principal place of business is located at 

22647 Ventura Blvd., Unit 195, Woodland Hills, California 91364. 

4. On information and belief, Applicant is the owner of record of U.S. Trademark 

Application Serial No. 97600080, filed on September 21, 2022, for the mark EARTH BODY 

("Applicant's Mark") for use in connection with "facial cleansers, body oils, body scrubs, bath 

salts, hair nourishers, hair oils, hair care preparations, cosmetics" in International Class 03, 

"Creams for cellulite reduction; Lotions for beards; Lotions for cellulite reduction; Lotions for 

cosmetic purposes; After shave lotions; After-shave creams; After-shave lotions; After-sun 

lotions; Age retardant lotion; Age spot reducing creams for cosmetic use; Antiaging creams; 

Bath creams; Bath lotion; Bathing lotions; BB creams; Beauty creams; Beauty creams for body 

care; Beauty lotions; Beauty serums; Beauty balm creams; Body creams; Body lotion; Body 

lotions; Body mask creams; Body mask lotion; CC creams; Cold creams; Cold creams for 

cosmetic use; Cosmetic creams; Cosmetic creams for skin care; Cosmetic cleansing creams; 

Cosmetic hand creams; Cosmetic massage creams; Cosmetic nourishing creams; Cosmetic 

preparations, namely, firming creams; Cosmetic suntan lotions; Essential oil-based creams for 

aromatherapy use; Exfoliant creams; Eye lotions; Face creams; Face creams for cosmetic use; 
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Face and body lotions; Facial creams; Facial lotion; Foundation creams; Hair creams; Hair 

lotion; Hair care creams; Hair care lotions; Hair products, namely, thickening control creams; 

Hair waving lotion; Hand creams; Hand lotions; Make-up removing creams; Make-up removing 

lotions; Massage candles for cosmetic purposes; Massage creams; Massage lotions; Moisturising 

creams; Moisturizing creams; Moisturizing body lotions; Non-medicated serums for use on hair, 

skin, lips hands, and feet Non-medicated anti-aging serum; Non-medicated facial and eye serum 

containing antioxidants; Non-medicated foot lotions; Non-medicated hair serums; Non-

medicated skin creams; Non-medicated skin serums; Non-medicated skin care creams and 

lotions; Perfumed creams; Polishing creams; Pre-shave creams; Scented body lotions and 

creams; Self-tanning creams; Shave creams; Shaving creams; Shaving lotion; Shoe creams and 

polishes; Shower creams; Skin creams in liquid and in solid form; Skin creams in liquid and 

solid; Skin creams in liquid and solid form; Skin lotion; Skin lotions; Skin and body topical 

lotions, creams and oils for cosmetic use; Skin bronzing creams; Skin care products, namely, 

non-medicated skin serum; Skin cleansing lotion; Skin conditioning creams for cosmetic 

purposes; Skin lightening creams; Skin whitening creams; Sun creams; Sun tan lotion; Sun-block 

lotions; Sunscreen creams; Suntan creams; Tanning creams; Teeth cleaning lotions; Tooth 

whitening creams; Wave-set lotions" in International Class 03; and "Candles; Candle contained 

in a clamshell; Candle wicks; Candlemaking kits; Candles and wicks for candles for lighting; 

Candles being of wax or liquid, for the illumination of carved pumpkins, mini-pumpkins, gourds, 

and other fruits and vegetables; Candles containing insect repellent; Candles for lighting; 

Christmas tree candles; Perfumed candles; Scented candles; Scented wax for use in candle 

warmers; Soy candles; Tallow candles; Tea light candles; Tealight candles; Unity candles; 
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Votive candles; Wax for making candles; Wicks for candles; Wicks for candles for lighting." 

("Applicant's Mark").   

5. Since long prior to September 21, 2022, the filing date of Applicant's application, 

Opposer has used, widely advertised and promoted Opposer's Mark in connection with its goods 

with the result that Opposer's Mark has become well known and exclusively associated with 

Opposer in the United States, and in many foreign countries.   

6. Because of Opposer's use and its efforts in advertising and promotion, and by 

virtue of the excellence and success of the goods offered and provided by Opposer under 

Opposer's Mark, Opposer has built up a valuable reputation and tremendous goodwill in 

Opposer's Mark, which goodwill belongs exclusively to Opposer. 

7. Applicant's Mark so resembles Opposer's Mark as to be likely, when used in 

connection with Applicant's goods, as to cause confusion, or mistake, or deception.  Applicant's 

Mark, therefore, creates a confusingly similar commercial impression.  Thus, consumers will 

likely believe that Applicant's use of Applicant's Mark in connection with Applicant's goods is in 

some way associated or connected with or sponsored, authorized, or warranted by Opposer.  Any 

objection or fault with Applicant's goods offered in connection with Applicant's Mark would 

reflect upon and seriously injure Opposer's reputation in connection with goods and/or services 

offered under Opposer's Mark. 

8. If Applicant is granted the registration herein opposed, Applicant would be 

granted at least a prima facie exclusive right to use of the mark EARTH BODY which Opposer 

contends is confusingly similar to Opposer's Mark.  Such registration would be a source of 

damage and injury to Opposer. 
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9. WHEREFORE, in accordance with Section 13 of the Trademark Act (15 U.S.C. § 

1063), Applicant prays that this Opposition be sustained and that Application Serial No. 

97600080 be refused.  

Respectfully submitted, 

Dated:  March 1, 2023 /s/ ROD S. BERMAN  

Rod S. Berman 
Jessica Bromall Sparkman 
JEFFER, MANGELS, BUTLER & MITCHELL  LLP

1900 Avenue of the Stars, Seventh Floor 
Los Angeles, CA 90067 
(310) 203-8080 
E-mail:  trademarkdocket@jmbm.com 
Attorneys for Opposer Earthly Body, Inc. 


