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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

 

Caleel+Hayden, LLC, 

 

 Opposer, 

 

 v. 

 

Tarte, Inc., 

 

 Applicant. 
 

Opposition No. 91283585 

 

Mark: GLOW TAPE 

Serial No. 97/301,731 

 

 

ANSWER TO NOTICE OF OPPOSITION 

 

 Applicant Tarte, Inc. (“Applicant”), through undersigned counsel, answers the allegations 

in the Notice of Opposition in the above-referenced opposition of Applicant’s Serial No. 

97/301,731 for the mark GLOW TAPE (“Applicant’s Mark”), filed by Opposer Caleel+Hayden, 

LLC (“Opposer”) on February 22, 2023 as follows: 

1. Applicant is without information or knowledge sufficient to form a belief as to the 

truth of the allegations in Paragraph 1, and therefore denies the same. 

2. Applicant is without information or knowledge sufficient to form a belief as to the 

truth of the allegations in Paragraph 2, and therefore denies the same. 

3. Applicant admits only that Opposer is the record owner of Registration No. 

4,014,200 identified in Paragraph 3.  Otherwise, Applicant is without information or knowledge 

sufficient to form a belief as to the truth of the remaining allegations in Paragraph 3, and 

therefore denies the same. 

4. Applicant admits only that Opposer is the record owner of Registration No. 

4,554,602 identified in Paragraph 4.  Otherwise, Applicant is without information or knowledge 
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sufficient to form a belief as to the truth of the remaining allegations in Paragraph 4, and 

therefore denies the same. 

5. Applicant admits only that Opposer is the record owner of Registration No. 

5,347,389 identified in Paragraph 5.  Otherwise, Applicant is without information or knowledge 

sufficient to form a belief as to the truth of the remaining allegations in Paragraph 5, and 

therefore denies the same. 

6. Applicant is without information or knowledge sufficient to form a belief as to the 

truth of the allegations in Paragraph 6 regarding Opposer’s use of its GLO Trade Name and 

Marks (as defined in the Notice of Opposition), and therefore denies all allegations in Paragraph 

6. 

7. Applicant is without information or knowledge sufficient to form a belief as to the 

truth of the allegations in Paragraph 7 regarding Opposer’s use of its GLO Trade Name and 

Marks, and therefore denies all allegations in Paragraph 7. 

8. Applicant denies the allegations in Paragraph 8.  Applicant further avers that 

Opposer’s GLO Trade Names and Marks exist in a highly-crowded field of “GLOW”-formative 

marks in International Class 3, which Opposer expressly admitted and argued in responses to 

Office Actions issued by the United States Patent and Trademark Office in connection with 

prosecution of Opposer’s Registration No. 4,014,200.  Specifically, Opposer argued:  

 “[T]he term ‘glow’ is incorporated in numerous marks for a multitude of products 

and services, including highly similar goods and services found within the field of 

cosmetics, body, hair and skin care products and services.”  (Opposer’s Response 

to Office Action dated September 23, 2003 at 13); and 
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 “[T]he use of the term ‘glow’ as a brand, both independently and in combination 

with disclaimed and arguably descriptive terms, is common and does not function 

to identify a singly, unitary source from which goods or services bearing the mark 

emanate.”  (Id. at 19); and  

 “‘GLO’ and ‘GLOW’ create a visually distinct commercial impression” such that 

there is no confusion between these terms.  (Opposer’s Response to Office Action 

dated December 22, 2010 at 4) (further arguing that coexistence among 

“GLOW”-formative marks increased since Opposer’s September 23, 2003 Office 

Action response). 

9. Applicant admits that at the time Opposer filed its Notice of Opposition, 

Applicant has not commenced use of Applicant’s Mark in commerce, but avers that Applicant 

has used several other “GLOW”-formative marks in commerce without consumer confusion as 

to the source or origin of Applicant and Opposer’s respective goods or marks.  

AFFIRMATIVE DEFENSES 

1. The Notice of Opposition fails to state a claim for which relief may be granted. 

2. There is no likelihood of confusion between Opposer’s GLO Trade Name and 

Marks and Applicant’s Mark. 

3. Opposer’s claims are barred by Applicant’s prior active U.S. Trademark Reg. 

Nos. 6,623,523 for the mark GLOWTION; 6,131,185 for the mark GLOW SMOOTHIE JELLY 

CLEANSER; 5,757,816 for the mark BLUSH & GLOW; and 4,250,244 for the mark 

MARACUJA BLUSH & GLOW (together, the “Prior Registrations”) pursuant to Morehouse 

Manufacturing Corp. v. J. Strickland and Co., 407 F.2d 881 (C.C.P.A. 1969) because as a result 
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of Applicant’s Prior Registrations, issuance of a registration for Applicant’s Mark will cause no 

added injury to Opposer.  

4. At the time this Answer to Notice of Opposition is filed, all possible affirmative 

defenses may not have been alleged to the extent that relevant facts and other information may 

not have been available to Applicant after reasonable inquiry.  Therefore, Applicant reserves the 

right to amend this Answer to allege additional affirmative defenses if subsequent investigation 

so warrants. 

WHEREFORE, Applicant prays for judgment in its favor, (a) dismissing the Opposition 

in its entirety, with prejudice; (b) ordering Applicant’s application for the mark GLOW TAPE, 

Application Serial No. 97/301,73, to proceed to registration; and (c) ordering such other and 

further relief as the Board deems just and proper. 

 
 
 

Dated:   March 8, 2023    Respectfully submitted, 

 

/s/ Airina L. Rodrigues   

Airina L. Rodrigues  

Sarah K. Dewar 

Brownstein Hyatt Farber Schreck, LLP 

410 Seventeenth Street, Suite 2200 

Denver, Colorado 80202 

T: 303-223-1100 

F: 303-223-1111 

arodrigues@bhfs.com 

sdewar@bhfs.com 

 

Attorneys for Applicant Tarte, Inc. 
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CERTIFICATE OF SERVICE 

 

 I, hereby certify that a true and complete copy of the foregoing ANSWER TO NOTICE 

OF OPPOSITION has been served upon the following person(s) by forwarding said copy on 

March 8, 2023, via electronic mail to: 
 
 

Michael J. MacDermott 

Lewis Roca Rothgerber Christie LLP 

P.O. Box 29001 

Glendale, California 91209 

mmacdermott@lewisroca.com 

pto@lewisroca.com 

 

Attorney for Opposer Caleel+Hayden, LLC 

 

 

       /s/ Julie Obermeyer    

       Brownstein Hyatt Farber Schreck, LLP 

       410 Seventeenth Street, Suite 2200 

       Denver, Colorado 80202 


