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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Hair Plus Trading Co., Inc.,
Opposer,
Opposition Proceeding No. 91282921
-against-
Serial No. 88305635
1&I Hair Corporation, Mark: EZBRAID (Stylized)
Applicant.

OPPOSER’S OPPOSITION TO APPLICANT’S
MOTION TO DISMISS UNDER FED. R. CIV. P. 12(b)(1),
MOTION TO SUSPEND PROCEEDINGS AND, IN THE ALTERNATIVE,
MOTION FOR A MORE DEFINITE STATEMENT UNDER FED. R. CIV. P. 12(e)

Opposer Hair Plus Trading Co., Inc. (“Opposer” or “Hair Plus”), through its undersigned
counsel, files its opposition to Applicant I&I Hair Corporation’s (“Applicant” or “I&I”’) motion to
to dismiss under Fed. R. Civ. P. 12(b)(1) or, in the alternative, motion for a more definite statement
under Fed. R. Civ. P. 12(e), or in the alternative, motion to suspend proceedings (Doc. 6,

“Motion”). For the reasons set forth below, Applicant’s Motion should be denied in its entirety.

Relevant Facts and Procedural History

1. As an initial matter, in response to the Board’s request for a short update on the
current status of Case No. 3:20-cv-02179-M, I&I Hair Corporation v. Beauty Plus Trading Co.,
Inc., et al. (N.D. Tx.) (“Second Texas Case”), the Court has scheduled trial for the week of July

24, 2023.



2. In the Second Texas Case, 1&I alleges, among other things, that Hair Plus’s use of
the mark EZ PRE-STRETCHED BRAID infringes 1&I’s U.S. Trademark Registration No.
5,972,739 for the word mark EZBRAID. Hair Plus alleges that the asserted EZBRAID word mark
is invalid and unenforceable because of unlawful use and non-use.

3. In Second Texas Case as well as the previous case against Beauty Plus Trading Co.,
Inc., I&I Hair Corporation v. Beauty Plus Trading Co., Inc., 3:18-cv-03254-M (N.D. Tx.) (“First
Texas Case”), only the EZBRAID word mark is at issue.

4. On February 17, 2023, after oral argument for the parties’ summary judgment
motions, the Court in the Second Texas Case entered an Order (“Summary Judgment Order”),
among other things: (i) granting summary judgment in favor of 1&I on the unlawful use issue
“based on the evidence adduced;” (i1) binding both Beauty Plus Trading Co., Inc. (“Beauty Plus™)
and Hair Plus (collectively, “Defendants”) to || 10 of the Amended Consent Judgment from the
First Texas Case; (iii) barring both Beauty Plus and Hair Plus from challenging the validity of
EZBRAID word mark; and (iv) denying all parties’ summary judgment motions on the trademark
infringement issue. See Motion Exhibit C.

S. As such, the Court in the Second Texas Case has yet to determine whether Hair
Plus’s EZ PRE-STRETCHED BRAID mark infringes 1&I’s EZBRAID word mark.

6. Subsequently, Defendants moved for reconsideration of the Summary Judgment
Order. On May 24, 2023, the Court granted Defendants’ motion and entered an Amended Order.
In the Amended Order, the Court revised (ii1) above, to remove Hair Plus and only include Beauty
Plus. Therefore, Hair Plus is not barred from challenging the validity of the EZBRAID word mark.
See Motion Exhibit C.

7. Paragraph 10 of the Amended Consent Judgment states that:



Defendant, together with all of Defendant's officers, agents, servants, employees,
representatives, and assigns, and all other persons, firms, or companies in active
concert or participation with Defendant and any company directly or indirectly
related to Defendant or directly or indirectly related to Defendant’s owner Chang
Moo Lee are permanently enjoined and restrained from directly or indirectly:

(a) manufacturing, distributing/providing, selling, marketing, advertising,
promoting, or authorizing any third party to manufacture, distribute/provide, sell,
market, advertise, or promote any goods or services bearing the mark EZBRAID or
any other mark that is a counterfeit, copy, simulation, confusingly similar variation,
or colorable imitation of Plaintiff's EZBRAID® mark;

(b) engaging in any activity that infringes Plaintiff's rights in its EZBRAID®
mark;

(©) engaging in any activity constituting unfair competition with Plaintiff;

(d) engaging in any activity that is likely to dilute the distinctiveness of
Plaintiff's EZBRAID® mark;

(e) making or displaying any statement, representation, or depiction that is
likely to lead the public or the trade to believe that (i) Defendant's goods are in any
manner approved, endorsed, licensed, sponsored, authorized, or franchised by or
associated, affiliated, or otherwise connected with Plaintiff or (ii) Plaintiff's goods
are in any manner approved, endorsed, licensed, sponsored, authorized, or
franchised by or associated, affiliated, or otherwise connected with Defendant;

) using or authorizing any third party to use in connection with any business,
goods, or services any false description, false representation, or false designation
of origin, or any marks, names, words, symbols, devices, or trade dress that falsely
associate such business, goods, and/or services with Plaintiff or tend to do so;

(2) registering or applying to register any trademark, service mark, domain
name, trade name, or other source identifier or symbol of origin consisting of or
incorporating the mark EZBRAID or any other mark that infringes or is likely to
be confused with Plaintiff's EZBRAID® mark, or any goods or services of Plaintiff,
or Plaintiff as their source; and

(h) aiding, assisting, or abetting any other individual or entity in doing any act
prohibited by paragraph 10(a) through paragraph 10(g).

See attached Exhibit 1, which is a true and correct copy of the Amended Consent Judgment in the

First Texas Case, dated September 13, 2019.



8. To be clear, the Court in the Second Texas Case ruled that Hair Plus is only bound
by Paragraph 10 of the Amended Consent Judgment, not the entire Amended Consent Judgment.
Nowhere in Paragraph 10 of the Amended Consent Judgment does it state that Hair Plus is barred
from challenging any mark owned by I&I, nor does it state that Hair Plus’s EZ PRE-STRETCHED
BRAID mark “infringes or is likely to be confused with [1&I’s EZBRAID word mark]”.

9. During the hearing for the parties’ summary judgment motions in the Second Texas
Case, regarding the unlawful use issue, the Court advised that “... I don’t even see where this
Court would have the authority to invalidate the trademark. That should be before the Trademark
Board, not before me.” See attached as Exhibit 2 at Page 9, Lines 18-20, which is a true and correct
copy of excerpts from the hearing on February 14, 2023. Clearly, the Court believes that the

unlawful use issue is for the Board to determine.

Hair Plus Has Standing To Oppose Registration of the EZBRAID Design Mark

10. 1&I argues under Rule 12(b)(1) that Hair Plus lacks standing to oppose registration
of the EZBRAID design mark at issue here. Motion at 6-8. The crux of I&I’s argument is that
Hair Plus does not have a personal stake in this proceeding because Hair Plus is allegedly precluded
from using the EZBRAID word mark and other confusingly variations thereof, and that Hair Plus
having been forced to expend resources to defend against 1&I’s improper enforcement activities is
insufficient for standing to oppose.' Hair Plus disagrees.

11. As stated in Cunningham cited by 1&I (Motion {27), the standing requirement is
liberally interpreted. Cunningham v. Laser Golf Corp., 222 F.3d 943, 945 (Fed. Cir. 2000). “At

the pleading stage, all that is required is that a plaintiff allege facts sufficient to show it has an

'1&I does dispute that non-use and unlawful use are proper grounds for opposition.

4



interest within the zone of interests protected by statute, i.e., a "real interest" and damage
proximately caused by registration, i.e., a "reasonable basis" for its belief that it would suffer some
kind of damage if the mark is registered.” TBMP 309.03(b).

12. Moreover, “there is no requirement that actual damage be pleaded or proved, or
that plaintiff show a personal interest in the proceeding different or "beyond that of the general
public" in order to establish an entitlement to a statutory cause of action or to prevail in an
opposition or cancellation proceeding.” Id.; see also TBMP 303.03.

13. 1&I cites Cunningham to set forth factors in determining “real interest.” Motion
q27. Putting aside the fact that the recited factors are not found in Cunningham, they are
nevertheless not exhaustive. Indeed, there is even no requirement that an opposer have propriety
rights in its unregistered mark to have standing. Australian Therapeutic Supplies PTY. Ltd. v.
Naked TM, LLC, 965 F.3d 1370, 1974 (Fed. Cir. 2020).

14. [&I cannot deny that Hair Plus is its direct competitor, and that I&I has and will
enforce its purported rights to any and all of its EZBRAID marks, including the EZBRAID design
mark at issue here, against Hair Plus and other competitors.

15. In fact, without any such ruling, I&I alleges that Hair Plus’s use of EZ PRE-
STRETCHED BRAID infringes the EZBRAID word mark. Based on I1&I’s unsupported belief of
infringement, it then alleges that Hair Plus is precluded from using EZ PRE-STRETCHED BRAID
based on Paragraph 10 of the Amended Consent Judgment. As such, I&I likely believes that Hair
Plus is precluded from attempting to register EZ PRE-STRETCHED BRAID, even in the
Supplemental Register, pursuant to Paragraph 10 of the Amended Consent Judgment. Just as [&I
objects to Hair Plus’s use of EZ PRE-STRETCHED BRAID, there is no doubt that I&I would also

oppose registration of the same based on any EZBRAID mark it purports to own, including the



EZBRAID design mark at issue here. Therefore, Hair Plus cannot even protect its own rights
without litigation.

16. 1&I also fails to mention that almost all of I&I’s use of the EZBRAID word mark
is in the stylized form of the EZBRAID design mark at issue here.? See attached Exhibit 3, which
is a true and correct copy of 1&I’s current website.

17. “In testing for similarity, ‘we must examine the allegedly infringing use in the
context in which it is seen by the ordinary consumer.”” Grayson O Co. v. Agadir Int’l LLC, 856
F.3d 307, 317 (4th Cir. 2017), citing Anheuser-Busch, Inc. v. L & L Wings, Inc., 962 F.2d 316, 319
(4th Cir. 1992). “[T]he appearance of the marks is still relevant in assessing whether the marks are
sufficiently similar that a customer would confuse them.” Id.

18. Indeed, in the products to be compared by the jury in the pending Second Texas
Case, [&I’s product includes the EZBRAID design mark at issue here. See attached Exhibit 4,
which are true and correct copies of images of each party’s product, including each party’s marks
as used on the products.

19. Hair Plus has expended valuable time and resources defending 1&I’s unsupported
claims that Hair Plus’s use of EZ PRE-STRETCHED BRAID causes confusion with its EZBRAID
marks, including the EZBRAID design mark at issue in this proceeding. Hair Plus has met its

burden to show standing at lease at the pleading stage.’

2 The fact that “®” is used with the unregistered EZBRAID design mark must indicate that 1&I is
asserting its EZBRAID word mark registration in the EZBRAID design mark.

3 It would also be against public policy to deny any of 1&I’s competitors from challenging
registrability of any of 1&I’s EZBRAID marks based on unlawful use and non-use given the
overwhelming undisputed evidence.



The Proceedings Should Not Be Suspended

20. 1&I argues that this proceeding should be suspended because the Second Texas
Case involves the same issues and facts.* Hair Plus disagrees.

21. The TBMP provides that “[s]Juspension of a Board proceeding pending the final
determination of another proceeding is solely within the discretion of the Board... When a motion
to suspend pending the outcome of a civil action is filed, the Board normally will require that a
copy of the operative pleadings from the civil action be submitted, so that the Board can ascertain
whether the final determination of the civil action may have a bearing on the issues before the
Board.” TBMP 510.02(a).

22. Whether the Court in the Second Texas Case determines that the EZBRAID word
mark asserted there is invalid for unlawful use and non-use is not relevant to the issue here. The
mark at issue here is a separate mark in a separate application for the EZBRAID design mark. Any
ruling made by the Court in the Second Texas Case is only relevant to the EZBRAID word mark.’

23. Moreover, the Court in the Second Texas Case clearly stated that the issue of
unlawful use is for the Board to determine rather than the Court. See Exhibit 2. Also, Hair Plus
has additional evidence regarding unlawful use that was not presented in the Second Texas Case,
which will be presented to the Board in this proceeding.

24. Bottom line, this proceeding is strictly related to the registrability of the EZBRAID

design mark. 1&I does not have a registration for the EZBRAID design mark and therefore Hair

* 1&I argues that “it appears that opposer has used this opposition as a basis to challenge the
validity and enforceability of I&I’s EZBRAID word mark.” Motion 43. 1&I is clearly mistaken
as the mark at issue here is the EZBRAID design mark and the issue here is registrability of the
EZBRAID design mark.

3 In the event that the EZBRAID word mark is invalidated in the Second Texas Case, it is likely
that 1&I will argue that it has no bearing on the registrability of the EZBRAID design mark here.



Plus has never had the ability to challenge registrability. If Hair Plus had the opportunity to
challenge registrability of the EZBRAID design mark in the Second Texas Case, it would have
done so.

25. Therefore, the present proceeding should not be stayed.

Opposer Has Met the Pleading Requirements

26. [&I argues under Rule 12(e) that a more definite statement is required because Hair
Plus has not stated how it has been damaged or how it will be damaged.® Hair Plus believes that
the initial pleading requirements have been met but reserves the right to amend the Notice of
Opposition in the event that the Board determines otherwise.

217. As discussed above, “there is no requirement that actual damage be pleaded or
proved, or that plaintiff show a personal interest in the proceeding different or "beyond that of the
general public" in order to establish an entitlement to a statutory cause of action or to prevail in an
opposition or cancellation proceeding.” Id.; see also TBMP 303.03.

28. Therefore, Hair Plus believes that its allegations in Paragraphs 21-24 of the Notice
of Opposition (Doc. 1) is sufficient for 1&I to answer.

For the reasons set forth above, 1&I’s Motion should be denied in all respects.

® The title to 1&I’s Motion makes reference to failure to state a claim. However, nowhere in the
Motion is Rule 12(b)(6) mentioned. “A motion for a more definite statement is appropriate only
in those cases where the pleading states a claim upon which relief can be granted, but is so vague
or ambiguous that the movant cannot make a responsive pleading in good faith or without prejudice
to itself.” TBMP 505.01.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
I & I HAIR CORPORATION,
Plaintiff,
V. Civ. No. 3:18-cv-3254-M

BEAUTY PLUS TRADING CO., INC. DBA
JANET COLLECTION,

Defendant.

AMENDED CONSENT JUDGMENT AND PERMANENT INJUNCTION

WHEREAS, this action was commenced on December 11, 2018 by the filing of the

Summons and Complaint;

WHEREAS, in the Complaint, Plaintiff I & I Hair Corporation ("Plaintiff") seeks
injunctive relief and monetary damages against defendant Beauty Plus Trading Co., Inc. DBA
Janet Collection ("Defendant") for infringement of Plaintiff's federally-registered trademark
EZBRAID® under Section 32(1) of the Lanham Act, 15 U.S.C. § 1114(1), for unfair
competition and false designation of origin under Section 43(a) of the Lanham Act, 15 U.S.C. §
1125(a), and for substantial and related claims of trademark infringement and unfair competition

under the statutory and common laws of the State of Texas.
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WHEREAS, Defendant now stipulates and consents to this Consent Judgment and
Permanent Injunction, to its prompt entry by the Court, and to each and every provision, order,

and decree herein.

NOW THEREFORE, upon consent of the parties hereto, it is

HEREBY ORDERED, ADJUDGED, AND DECREED:

1. This Court has jurisdiction over the subject matter of this case and jurisdiction

over Defendant.

2. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b).

3. Plaintiff is the owner of valid and subsisting United States Trademark
Registration No. 5,307,824 on the Principal Register in the United States Patent and Trademark

Office for the trademark EZBRAID® (hereinafter EZBRAID® Mark").

4. Plaintiff has used the EZBRAID® Mark in commerce continuously since May 25,

2016 to identify its products and services.

5. As a result of its widespread, continuous, and exclusive use of the EZBRAID®
Mark to identify its goods and Plaintiff as their source, Plaintiff owns valid and subsisting federal

statutory and common law rights to the EZBRAID® Mark.

6. Plaintiff's EZBRAID® Mark is distinctive to both the consuming public and

Plaintiff's trade.



Case 3:18-cv-03254-M Document 29 Filed 09/13/19 Page 3 of 8 PagelD 259

7. As a result of Plaintiff's expenditures and efforts, the EZBRAID® Mark has come
to signify the high quality of the goods designated by the EZBRAID® Mark, and acquired

incalculable distinction, reputation, and goodwill belonging exclusively to Plaintiff.

8. Without Plaintiff's authorization, and upon information and belief, beginning after
Plaintiff acquired protectable exclusive rights in its EZBRAID® Mark, Defendant adopted and

began using the EZBRAID® mark and similarly confusing marks in US commerce.

0. Defendant's acts have caused and are likely to cause confusion, mistake, and
deception among the relevant consuming public as to the source or origin of Defendant's goods
and have deceived and are likely to deceive the relevant consuming public into believing,
mistakenly, that Defendant's goods originate from, are associated or affiliated with, or are
otherwise authorized by Plaintiff and are likely to dilute the distinctive quality of Plaintiff's

EZBRAID® Mark.

10. Defendant, together with all of Defendant's officers, agents, servants, employees,
representatives, and assigns, and all other persons, firms, or companies in active concert or
participation with Defendant and any company directly or indirectly related to Defendant or
directly or indirectly related to Defendant’s owner Chang Moo Lee are permanently enjoined and

restrained from directly or indirectly:

(a) manufacturing, distributing/providing, selling, marketing, advertising,
promoting, or authorizing any third party to manufacture, distribute/provide, sell, market,

advertise, or promote any goods or services bearing the mark EZBRAID or any other



Case 3:18-cv-03254-M Document 29 Filed 09/13/19 Page 4 of 8 PagelD 260

mark that is a counterfeit, copy, simulation, confusingly similar variation, or colorable

imitation of Plaintiff's EZBRAID® mark;

(b) engaging in any activity that infringes Plaintiff's rights in its EZBRAID®

mark;

(c) engaging in any activity constituting unfair competition with Plaintiff;

(d) engaging in any activity that is likely to dilute the distinctiveness of

Plaintiff's EZBRAID® mark;

(e) making or displaying any statement, representation, or depiction that is
likely to lead the public or the trade to believe that (1) Defendant's goods are in any
manner approved, endorsed, licensed, sponsored, authorized, or franchised by or
associated, affiliated, or otherwise connected with Plaintiff or (ii) Plaintiff's goods are in
any manner approved, endorsed, licensed, sponsored, authorized, or franchised by or

associated, affiliated, or otherwise connected with Defendant;

) using or authorizing any third party to use in connection with any
business, goods, or services any false description, false representation, or false
designation of origin, or any marks, names, words, symbols, devices, or trade dress that

falsely associate such business, goods, and/or services with Plaintiff or tend to do so;

(2) registering or applying to register any trademark, service mark, domain
name, trade name, or other source identifier or symbol of origin consisting of or

incorporating the mark EZBRAID or any other mark that infringes or is likely to be
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confused with Plaintiff's EZBRAID® mark, or any goods or services of Plaintiff, or

Plaintiff as their source; and

(h) aiding, assisting, or abetting any other individual or entity in doing any act

prohibited by paragraph H{e)-threugh-paragraphti(g) 10(a) through paragraph 10(g).

11. Defendant shall file with the court and serve upon Plaintiff's counsel within thirty
(30) days after entry of this Consent Judgment and Permanent Injunction a report in writing,
under oath, setting forth in detail the manner and form in which Defendant has complied

therewith.

12. This Consent Judgment and Permanent Injunction shall be binding upon and shall
inure to the benefit of the parties and their respective heirs, successors, assigns, and acquiring

companies.

13. If Defendant or any company directly or indirectly related to Chang Moo Lee is
found by the Court to be in contempt of, or otherwise to have violated this Consent Judgment
and Permanent Injunction, the parties agree that Plaintiff shall be entitled to all available relief
which it may otherwise request from the Court, including sanctions for contempt, damages,
injunctive relief, attorneys' fees, costs, and any other relief deemed proper in the event of such

violation.

14. The Court retains jurisdiction of this matter for the purposes of enforcing the

terms of this Consent Judgment and Permanent Injunction.

15. The permanent injunction shall remain in full force and effect unless and until

modified by order of this court.



Case 3:18-cv-03254-M Document 29 Filed 09/13/19 Page 6 of 8 PagelD 262

16. TEXT ITALICIZED AND BOLDED INDICATES MODIFICATIONS MADE
BY THE COURT AFTER THE CONSENT JUDGMENT WAS SIGNED BY THE PARTIES
AND MADE WITH THE AUTHORITY OF COUNSEL FOR BOTH PARTIES, AS STATED

ON THE RECORD AT THE HEARING HELD ON SEPTEMBER 9, 2019.
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SO ORDERED. /
|

ated: i o 7).
Dated [ ;}l I ﬁ,z/é/fﬂ /?M/

UNITED STATES DISTRICT JUDGE
CONSENTED TO: e
Dated: Apr 30, 2019
Location: po1144 Ty

1&1 Hair Corporation

Bhawn Han

Printed Name: Hyun Han

Title: CEO
Dated:
Location:

Beauty Plus Trading Co., Inc.

Printed Name:

Title:
AGREED AS TO FORM AND CONTENT:
Dated: _gs/07/2019
Location; Dallas, TX
Sul Lee Law Firm, PLLC

/s/ Papool 8. Chaudhari

Papool Chaudhari

2560 Royal Lane, Suite 202
Dallas, TX 75229

(214) 206-4064

(214) 206-4068 Fax
pchaudhari@sulleepllc.com
Attorneys for Plaintiff
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SO ORDERED.
Dated:

UNITED STATES DISTRICT JUDGE

CONSENTED TO:

Dated:
Location;

1&1 Hair Corporation

Prinféd Name:
Title:

Dated:  Aor%e 17
Location: Muanachie , NT

Beauty Plus Trading Cox

Printed Na"rﬁ’e’./_/- Youno Hmm
Title: Eqoc . Nifedzyr >

AGREED AS TO FORM AND CONTENT:
Dated:

Location:

Sul Lee Law

Papool Chaudhari

2560 Royal Lane, Suite 202.
Dallas, TX 75229

{214) 206-4064

{214) 206-4068 Fax
pchaudhari@sulleepllc.com
Attorneys for Plaintiff
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
I&I HAIR CORPORATION,
Plaintiff,

VS.

BEAUTY PLUS TRADING COMPANY, INC.,
et al.,

Defendants.

e et e e P P P N N P

MOTIONS FOR SUMMARY JUDGMENT HEARING
BEFORE THE HONORABLE BARBARA M.G. LYNN
UNITED STATES DISTRICT COURT JUDGE
FEBRUARY 14, 2023
DALLAS, TEXAS

FOR THE PLAINTIFF:

DIREN W. SINGHE

DOMINIQUE WILLIAMS

SUL LEE LAW FIRM, PLLC

3030 LBJ Freeway, Suite 1130
Dallas, TX 75234

(214) 206-4064

FOR THE DEFENDANTS:

JOHN H. CHOI

JOHN H. CHOI & ASSOCIATES, LLC
65 Challenger Road, Suite 100
Ridgefield Park, NJ 07660
(201) 580-6600

HAO NI

NI WANG & MASSAND, PLIC

8140 Walnut Hill Lane, Suite 500
Dallas, TX 75231

(972) 331-4602

No. 3:20-Cv-2179-M




Proceedings reported by mechanical stenography; transcript
produced by computer—aided transcription.

DEBORAH A. KRIEGSHAUSER, FAPR, RMR, CRR
Federal Official Court Reporter
1100 Commerce Street, 15th Floor
Dallas, TX 75242
(214) 753-2325
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May, 2020, when I&I was last dealing with Haolin, to find

that whether I&I had any knowledge as of that date, other than
what they were told by Professor Murphy, and as a consequence of
that, invalidate their trademark. That's what you're asking me
to do by way of summary judgment.

MR CHOI: Defendants are asking Your Honor to consider
all of the evidence, including what has been published in the
Federal Register twice, including the May 1lst, 2020, Detention
Order, including the 19 CFR —- I'm sorry. I believe it's the 19
CFR 12. —— There's a statute that says that —— I believe it's
(e), (f) and (g) that says that it's presumed that forced labor
has occurred in the event that there is a finding on the way. We
don't even know if there's a finding on the way.

So that's why we asked previously to stay the case
until we get a finding. But the fact of the matter is that there
could be a finding on the way but we wouldn't even know that.

THE COURT: Okay. But under what circumstances would I
back this up?

They get a notice from Professor Murphy who I know —-—
If I've missed something, you certainly can tell me that I've
missed it because there are a lot of documents in the record.

I don't know why Professor Murphy knows about this.

But Professor Murphy tells them —— tells I&I that —— in January
of 2020 that Haolin is using forced labor. They don't —-— There's

no evidence in the record that they heard anything about that
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before.

Haolin.

quote,

By May 1 of 2020, they're no longer doing business with
And the most that has happened is that Customs has,

"reasonable suspicion” of a violation. There's no —-

There's no presumption at that point. Am I right about that?

MR CHOI: That you are right, Your Honor, but you have

to also consider that between the January e-mails from Murphy to

I&I, I&I actually received several shipments from Haolin before

the May 1st, 2020, Detention Order.

THE COURT: Okay. So you're saying that having

received an e-mail from a professor with no government action,

that if they receive shipments based on prior orders, they run

the risk of their trademark being invalidated.

I just — I don't see it, counsel. I don't see any

authority that supports that. I think that's unreasonable.

You're,

in effect, trying to get an irrebuttable presumption

based on an e-mail from a professor, and I don't see it.

And while we're on the subject, I don't even see where

this Court would have the authority to invalidate the trademark.

That should be before the Trademark Board, not before me.

Have you got any authority for me to invalidate the

trademark based on this?

MR CHOI: I believe we cited cases on that, Your Honor,

about the FDA labeling.

THE COURT: No. Don't give me something that you think
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is analogous. Answer my question.

Have you got any authority that this Court —-- There's
some authority in two other courts but not in the Fifth Circuit.

Have you got any authority that this Court can
invalidate the trademark?

I mean there's so many hurdles on this thing that I
don't think you've jumped successfully. But let's Jjust talk
about who could invalidate the mark based on invalidity.

What authority do you have that I, as opposed to the
Trademark Board, can invalidate the trademark?

MR CHOI: Strictly based on forced labor, Your Honor?

THE COURT: No. On anything.

MR CHOI: On Page 26 of our Opening Brief, Your Honor,
GoClear is cited. That's a Northern District of California case.
I don't want to butcher this name but C-R-E-A-G-R-I in the Ninth
Circuit. We have Erva Pharmaceuticals in the District of Puerto
Rico. Those are the cases cited there, Your Honor.

And then the unlawful use being applied to common law
trademark rights. We cite Sream, S-R-E-A-M, in the Eastern
District of Louisiana. This is all on Page 26 of our Opening
Brief, Your Honor.

THE COURT: Okay. All right, counsel. Let me make
sure that I'm not missing something else on the issue of the
trademark being unlawful. Have we covered what is the basis for

your position?
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