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Opinion by Myles, Administrative Trademark Judge:

Karma Crackers (“Applicant”) seeks to register the standard character mark

KARMA KRACKERS (“CRACKERS” disclaimed) for “seasoned soda crackers” in
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Class 30! and the composite mark shown below (“CRACKERS” disclaimed) for “Soda

crackers with seasoning” in Class 30:2

karmalcracleers
— Taste the Gaad_
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Karma Nuts, Inc. (“Opposer”) opposes registration of Applicant’s marks on the
following grounds: (1) lack of bona fide use in commerce as of the filing date of the

use-based application; and (2) likelihood of confusion under Section 2(d) of the

Trademark Act, 15 U.S.C. § 1052(d).

1 Application Serial No. 97192456, filed December 28, 2021, based on an allegation of a bona
fide intent to use under Section 1(b) of the Trademark Act, 15 U.S.C. § 1051(b).

2 Application Serial No. 97192446, filed December 28, 2021, under Section 1(a) of the
Trademark Act, 15 U.S.C. § 1051(a), claiming March 6, 2021 as the date of first use anywhere
and December 7, 2021 as the date of first use in commerce. The description of the mark is as
follows: “The mark consists of K K Karma Krackers Taste the Good. The Background is a
pencil drawn Hibiscus flower. Through the middle of the flower cutting it into two, a top and
bottom, are as follows: The Top line is a thicker line that is straight until it follows the outline
of a flower, and then straight again. The line below it is a thinner line that runs up to the
letters, K K and then ends, and starts up again on the other side of the letters then ends
equal to the top thick line. The bottom line that separates the hibiscus flower is a straight
bold line that runs into the bottom of the letter T. It then ends and picks up again at the
bottom of the letter D. In the space created by these lines are as follows. The words KARMA
KRACKERS. The word KARMA is a bold face type. The word Krackers is letters that are
outlined and hollow in the middle. Above the words centered are the letters K K. The first K
is a outline font format, and the second K is bold font The second K is backwards, forming a
triangle between the two K's In the middle of this triangle is square diamond shape with a
basket weave pattern standing on the point, which is a representation of a cracker. This is in
bold as well. Below the words Karma Krackers are the words TASTE THE GOOD. There are
no periods[.] The bottom half of the flower then continues under the words Taste the Good.”

. 9.
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As the basis for its likelihood of confusion claim, Opposer relies on its previously

registered marks KARMA in standard characters3 and ,4 each for “Nut
butters; Nut-based milk; Nut-based snack foods; Prepared nuts; Roasted nuts;
Shelled nuts.” Opposer also relies on alleged common law rights in the same marks.?

In its answer to the amended notice of opposition, Applicant admits that it “sells
1ts snack crackers from its web[site] and in various retail outlets” and that “[a]
package of its crackers is priced at $7.00,”6 but otherwise denies the salient
allegations therein.

I. The Record

The record includes the pleadings and, pursuant to Trademark Rule 2.122(b), 37
C.F.R. § 2.122(b), the file of the opposed applications. Additionally, Opposer made

both of its pleaded registrations of record by attaching copies of records obtained from

the USPTO’s TRADEMARK ELECTRONIC SEARCH SYSTEM (TESS) database showing the

3 Registration No. 4651685, issued December 9, 2014. Renewed.

4 Registration No. 6403976, issued June 29, 2021. The description of the mark is as follows:
“The mark consists of a mandala design with the word ‘KARMA’ superimposed on it.”

516 TTABVUE 21-22, 24, amended notice of opposition 9 1-4, 9.

6 Answer to amended notice of opposition, § 7, 25 TTABVUE 3. Applicant also asserts three
putative affirmative defenses in its answer. Applicant’s first and second affirmative defenses
assert that there is no likelihood of confusion and that Applicant had bona fide use of its
composite mark as of the filing date of the involved use-based application. Applicant’s third
affirmative defense alleges that Applicant acted without knowledge or willful intent. These
are not true affirmative defenses, but instead are mere amplifications of Applicant’s denials
of Opposer’s claims and will be treated as such. See JNF LLC v. Harwood Int’l Inc., Can. No.
92070634, 2022 WL 4379238, at *1 n.8 (TTAB 2022).

-3-
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current status and title of the registrations to its amended notice of opposition.
Trademark Rule 2.122(d)(1), 37 C.F.R. § 2.122(d)(1). Opposer also made the following
of record:

e Opposer’s first notice of reliance, attaching: (1) Applicant’s responses to
Opposer’s interrogatories, document requests, and requests for admission;?
(2) the declaration of Reid Hensen, Applicant’s owner and President, served
by Applicant on Opposer on October 20, 2023;8 (3) excerpts from the Fed. R.
Civ. P. 30(b)(6) deposition of Reid Hensen;? and (4) copies of third-party
registrations and third-party websites;10 and

e The testimony declaration of Ganesh Nair, Opposer’s Chief Executive
Officer.11

Applicant made the following of record:

e Applicant’s first notice of reliance, attaching: (1) copies of third-party
registrations;!2 (2) screenshots of Applicant’s social media accounts;!3 (3)
screenshots of Applicant’s website karmakrackers.com;!4 (4) screenshots of
Opposer’s website karmanuts.com;15 (5) a copy of a printed publication, “My
Life with Food Allergy: Parent Survey Report” by the Asthma and Allergy
Foundation of America (2019);16 (6) screenshots of third-party websites;17
and (7) Opposer’s responses to Applicant’s requests for admission,
interrogatories, and document requests;18

732 TTABVUE 17-42, 50-62.
8 Id. at 43-48. Reid Hensen’s name 1s misspelled “Henson” in the declaration.
9 Id. at 63-89.

10 Jd. at 91-241.

1133 TTABVUE.

1234 TTABVUE 7-292.

13 Id. at 294-337, 363.

14 Id. at 339-361.

15 Id. at 365-92.

16 Jd. at 394-439.

17 Id. at 441-55.

18 Id. at 457-529.
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The testimony declaration of Reid Hensen with accompanying exhibits;!9
and

The testimony declaration of Laurie Hensen, co-founder of Applicant with
accompanying exhibits.20

During its rebuttal testimony period, Opposer made the following of record:

Opposer’s rebuttal notice of reliance, attaching: (1) dictionary definitions
for “soda cracker”;2! (2) third-party websites;22 (3) excerpts from the Rule
30(b)(6) deposition of Reid Hensen;23 and (4) dictionary definition of
“karma”;24

The rebuttal testimony declaration of Joy L. Durand, counsel for Opposer,
with accompanying exhibits;25 and

The rebuttal testimony declaration of Ganesh Nair, with accompanying
exhibit.26

Both parties assert numerous evidentiary objections, none of which are outcome-

determinative. An opposition proceeding is akin to a bench trial, with the Board as

the trier of fact, and the Board is capable of assessing the proper evidentiary weight

to be accorded admissible testimony and evidence. We have considered all of the

testimony and evidence properly introduced into the record that is legible. In doing

so, we have kept the parties’ objections in mind and we have accorded whatever

probative value the testimony and evidence merit. See Luxco, Inc. v. Consejo

19 35-36 TTABVUE (public) and 38 TTABVUE (confidential).
20 37 TTABVUE.

21 39 TTABVUE 7-21.

22 Id. at 23-59.

23 Id. at 61-82.

24 Id. at 84-93.

2540 TTABVUE.

26 41 TTABVUE.
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Regulador del Tequila, A.C., Opp. No. 91190827, 2017 WL 542344, at *2 (TTAB 2017);
U.S. Playing Card Co. v. Harbro, LLC, Opp. No. 91162078, 2006 WL 3704640, at *4
(TTAB 2006).

II. Entitlement to a Statutory Cause of Action

Entitlement to a statutory cause of action is a requirement that must be proven
by the plaintiff in every inter partes case. See Australian Therapeutic Supplies Pty.
Ltd. v. Naked TM, LLC, 965 F.3d 1370, 1372 (Fed. Cir. 2020) (citing Lexmark Int’l,
Inc. v. Static Control Components, Inc., 572 U.S. 118, 128 n.4 (2014)). A party in the
position of plaintiff may oppose registration of a mark where doing so is within the
zone of interests protected by the statute, and the party has a reasonable belief in
damage that would be proximately caused by registration of the mark. Corcamore,
LLCv. SFM, LLC, 978 F.3d 1298, 1303-05 (Fed. Cir. 2020).

Opposer has demonstrated its entitlement to a statutory cause of action by virtue
of its submission of copies of its pleaded registrations for marks consisting of or
containing KARMA, which have been made of record and for which current status
and title are established to support a plausible claim of likelihood of confusion. See
Coach. Seruvs., Inc. v. Triumph Learning LLC, 668 F.3d 1356, 1377 (Fed. Cir. 2012);
Cunningham v. Laser Golf Corp., 222 F.3d 943, 945 (Fed. Cir. 2000). Once Opposer
shows entitlement to a statutory cause of action on one ground, it has a right to assert
any other grounds in an opposition proceeding. See Poly-America, L.P. v. Illinois Tool
Works Inc., Can. No. 92056833, 2017 WL 4687981, at *4 (once “standing” shown on

one ground, plaintiff has right to assert any other ground in proceeding).
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III. Trademark Action Section 2(d)

Section 2(d) of the Trademark Act, 15 U.S.C. § 1052(d), prohibits registration of a
mark that “[c]onsists of or comprises a mark which so resembles a mark registered in
the Patent and Trademark Office, or a mark or trade name previously used in the
United States by another and not abandoned, as to be likely, when used on or in
connection with the goods of the applicant, to cause confusion, or to cause mistake, or
to deceive[.]” In order to prevail on its likelihood of confusion claim under Trademark
Act Section 2(d), Opposer must therefore establish that it has priority and that
confusion is likely by a preponderance of the evidence. New Era Cap Co., Inc. v. Pro
Era, LLC, Opp. No. 91216455, 2020 WL 2853282, at *3 (TTAB 2020).

A. Priority

Because Opposer’s pleaded registrations are of record and Applicant did not
counterclaim to cancel them, priority is not at issue as to the marks and goods listed
in the pleaded registrations. Nkanginieme v. Appleton, Opp. No. 91256464, 2023 WL
2424119, at *2 (TTAB 2023).

B. Likelihood of Confusion

Our determination of likelihood of confusion under Section 2(d) of the Trademark
Act, 15 U.S.C. § 1052(d), is based on an analysis of all of the probative facts of record
that are relevant to the factors set forth in In re E.I. du Pont de Nemours and Co.,
476 F.2d 1357, 1361 (CCPA 1973) (“DuPont factors”). In making our determination,
we consider all DuPont factors for which there is argument and evidence of record.

Look Cycle Int’l v. Kunshan Qiyue Outdoor Sports Goods Co., Can. No. 92079409,
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2024 WL 3739358, at *4 (TTAB 2024) (citing In re Guild Mortg. Co., 912 F.3d 1376,
1379 (Fed. Cir. 2019)).

Varying weights may be assigned to each DuPont factor depending on the evidence
presented. See, e.g., In re Charger Ventures LLC, 64 F.4th 1375, 1381 (Fed. Cir. 2023)
(“In any given case, different DuPont factors may play a dominant role and some
factors may not be relevant to the analysis.”). “Not all DuPont factors are relevant in
each case, and the weight afforded to each factor depends on the circumstances.”
Stratus Networks, Inc. v. UBTA-UBET Commc’'ns, Inc., 955 F.3d 994, 998 (Fed. Cir.
2020) (citing In re Dixie Rests., 105 F.3d 1405, 1406-07 (Fed. Cir. 1997)). Any single
factor may control a particular case. Id.

Two key DuPont factors in every Section 2(d) claim are the first two, regarding
the similarity or dissimilarity of the marks and the similarity or dissimilarity of the
goods or services. Herbko Int’l, Inc. v. Kappa Books, Inc., 308 F.3d 1156, 1165 (Fed.
Cir. 2002); Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 1103
(CCPA 1976) (“The fundamental inquiry mandated by § 2(d) goes to the cumulative
effect of differences in the essential characteristics of the goods and differences in the
marks.”).

We focus our analysis on Opposer’s registered standard character KARMA mark,
because it is most pertinent to determining likelihood of confusion. If we find
confusion likely between Applicant’s marks and Opposer’s KARMA mark, we need
not consider the likelihood of confusion between Applicant’s marks and Opposer’s

composite mark. See In re Max Capital Grp., Ser. No. 77186166, 2010 WL 22358, at
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*2 (TTAB 2010). On the other hand, if we find no likelihood of confusion based on
Opposer’'s KARMA mark, we would not find confusion likely based on Opposer’s
pleaded composite mark. Id. Moreover, in view of the presumptions afforded Opposer
by the registrations under Trademark Act Section 7(b), 15 U.S.C. § 1057(b), we can
decide the claim without reaching the more fact-intensive considerations involved
with common law rights in the same marks.

1. Similarity of the Parties’ Goods, Channels of Trade and Classes of
Consumers

Under the second and third DuPont factors, respectively, we consider “[t]he
similarity or dissimilarity and nature of the goods or services as described in an
application or registration,” and “the similarity or dissimilarity of established, likely-
to-continue trade channels.” Sabhnani v. Mirage Brands, LLC, Can. No. 92068086,
2021 WL 6072822, at *8 (TTAB 2021) (quoting In re Detroit Athletic Co., 903 F.3d
1297, 1303 (Fed. Cir. 2018) and DuPont, 476 F.2d at 1361). “It is sufficient for finding
a likelihood of confusion if relatedness is established for any item encompassed by
the identification of goods within a particular class in the application.” In re
Aquamar, Inc., Ser. No. 85861533, 2015 WL 4269973, at *4 n.5 (TTAB 2015) (citing
Tuxedo Monopoly, Inc. v. General Mills Fun Grp., 648 F.2d 1335, 1336 (CCPA 1981)).

Applicant’s goods are seasoned soda crackers. A “soda cracker”’ is “a cracker
leavened with bicarbonate of soda and cream of tartar.”27 Opposer’s goods include

nut-based snack foods and prepared, roasted, and shelled nuts.

27 39 TTABVUE 7-14 (MERRIAM-WEBSTER DICTIONARY).
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Opposer argues that the parties’ goods are “closely related,” because both parties’
goods are snack foods, that the goods are complementary, because nuts and crackers
are served together, and that the parties’ goods are sold through the same trade
channels of trade to the same classes of consumers.28 In support of its argument,
Opposer made of record eight examples of subsisting third-party registrations
registered to the same owner for both nuts and crackers, or for boxes or gift baskets
containing both crackers and nuts.2? “[T]hird-party registrations may serve to suggest
that the parties’ goods and services are of a type which may emanate from a single
source.” DeVivo v. Ortiz, Opp. No. 91242863, 2020 WL 1227592, at *14 (TTAB 2020);
In re Albert Trostel & Sons Co., Ser. No. 74186695, 1993 WL 596274, at *3 (TTAB
1993).

Additionally, Opposer made of record eleven examples of third-party use of the

same mark for both crackers and nuts.30 The third-party websites also show that

28 42 TTABVUE 21, 23.

29 32 TTABVUE 91-111 (Registration Nos. 2075566 and 2749858 (STONE MOUNTAIN
SNACKS (“SNACKS” disclaimed) and GOOD FOOD...GREAT SNACKS, registered to the
same owner), Registration No. 3448762 (MOUNTAIN MAN NUT & FRUIT CO.)),
Registration No. 5098528 (FOREVER CHEESE), Registration No. 5094383
(HONEYBAKED), Registration No. 5703765 (AIR CHEESE), Registration No. 5915939
(BRINGING PEOPLE TOGETHER), and Registration No. 4162247 (1-800 BASKETS.COM
and Design).

Registration No. 2831659 (GREAT NUT SUPPLY COMPANY and Design) and Registration
No. 5210055 (SIMPLY HICKORY FARMS) have each been cancelled. A cancelled or expired
registration has no probative value other than to show that it once issued. See In re Kysela
Pere et Fils, Ltd., Ser. No. 77686637, 2011 WL 1399224, at *2 (TTAB 2011).

30 Jd. at 113-120, 127-241 (wisconsincheeseman.com, nuts.com, theculinarystudioep.com,
harryanddavid.com, hickoryfarms.com, swisscolony.com, mtnman.com, bluediamond.com,
stonewallkitchen.com, greatnuts.com, and vermontcountrystore.com).

Opposer also submitted a screenshot of a website available at planters.com featuring a recipe
for a snack mix containing both nuts and crackers. Id. at 121-26. This website supports

- 10 -
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crackers and nuts are advertised together on the same websites. This evidence is
sufficient to show that the goods are related and that they move through the same
channels of trade and are directed to the same classes of consumers.3! See, e.g., See
Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1262 (Fed. Cir. 2002)
(evidence that “a single company sells the goods and services of both parties, if
presented, 1s relevant to a relatedness analysis”); In re Davey Prods. Pty Ltd., Ser.
No. 77029776, 2009 WL 2420527, at *5-6 (TTAB 2009) (website evidence shows same
or overlapping channels of trade and classes of consumers); In re Toshiba Med. Sys.
Corp., Ser. No. 79046106, 2009 WL 1896059, at *6 (TTAB 2009) (same).

Applicant points to seventeen pairs of third-party registrations for the same or

similar marks for nuts and crackers, registered to different owners, which Applicant

Opposer’s contention that the goods are complementary and consumed together. See In re
Martin’s Famous Pastry Shoppe, Inc., 748 F.2d 1565, 1567 (Fed. Cir. 1984) (bread and cheese
are complementary and often used and consumed together).

Applicant objects to the websites as “hearsay,” and argues that “Opposer has not provided
any testimony or data showing the extent to which the submitted websites were viewed by
U.S. consumers or whether the products depicted therein were sold.” 43 TTABVUE 26. The
websites are not being offered for the truth of any statements made therein, see Fed. R. Evid.
801(c), and are admissible to show that the goods are offered on the same websites to the
same consumers through the same channels of trade.

31 Opposer argues that because it plans to sell crackers in the future, Applicant’s goods are
within its natural zone of expansion. 42 TTABVUE 22 (citing 33 TTABUE 5, Nair Decl. § 12).
The “natural zone of expansion” doctrine normally applies where priority is an issue and the
first user of a mark in connection with particular goods or services asserts superior rights in
the mark against subsequent users of the same or a similar mark for any goods or services
that purchasers might reasonably expect to emanate from it in the normal expansion of its
business under the mark. See Orange Bang, Inc. v. Ole Mexican Foods, Inc., Opp. No.
91189001, 2015 WL 5675641, at *19 (TTAB 2015); Mason Eng’g & Designing Corp. v. Mateson
Chem. Corp., Opp No. 91066845, 1985 WL 72027, at *6 (TTAB 1985)). Here, as discussed
above, priority is not in issue. Nevertheless, Opposer’s plans of expansion further support the
conclusion that the parties’ goods are related. See Time Warner Enter. Co., Opp. No.
91112409, 2002 WL 1628168, at *7 (TTAB 2002) (finding that the parties’ goods were related
because Applicant’s goods were “within opposer’s natural area of expansion.”).

-11 -
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contends “support the conclusion that nuts and crackers are not so closely related as
to create a likelihood of confusion under applicable trademark law.”32 We have no
contextual information on the market interface between these pairs of third-party
marks—i.e., whether they are registered or in use under consent agreements, or
whether they have been subject to any litigation or Board proceedings. Nor do we
know whether the marks have actually coexisted in the marketplace without
confusion and whether the marks coexist in a crowded field such that consumers have
been conditioned to distinguish among the specific marks based on minute
differences. In re Thomas, Ser. No. 78334625, 2006 WL 1258862, at *8 (TTAB 2006)
(fact that marks co-existed on register does not prove that they coexisted in the
marketplace without confusion); In re Morinaga Nyugyo Kabushiki Kaisha, Ser. No.
86338392, 2016 WL 5219811, at *8 (TTAB 2016) (third-party registrations are not
evidence of use in the marketplace). Absent any such contextual information, it is
difficult to draw reliable inferences from the existence of these third-party
registrations.

Applicant also argues that “[w]here the relatedness of goods is not obvious or
generally recognized, ‘something more’ than the mere potential complementary use
1s required to establish a likelihood of confusion.”33 Applicant is incorrect. The limited
“something more” principle discussed in the cases cited by Applicant does not apply

to circumstances involving a comparison of goods. In re Samsung Display Co., Ltd.,

32 43 TTABVUE 23.
33 Id. at 23-24.

-12-
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Ser. No. 90502617, 2024 WL 3451873, at *7 (TTAB 2024) (rejecting argument that
“something more” is required in a case involving only goods). In any event, the record
includes evidence of more than mere complementary use, as discussed above.

Accordingly, the second and third DuPont factors weigh in favor of a finding of a
likelihood of confusion.

2. Strength or Weakness of Opposer’s standard character KARMA Mark

Before considering the similarities of the marks themselves, we assess the
strength of Opposer’s mark in order to determine the scope of protection to which it
1s entitled. “[T]he fifth DuPont factor enables Opposer to prove that its pleaded marks
are entitled to an expanded scope of protection by adducing evidence of ‘[t]he fame of
the prior mark (sales, advertising, length of use).” Made in Nature, LLC v.
Pharmavite LLC, 2022 WL 2188890, at *11 (TTAB 2022) (quoting DuPont, 476 F.2d
at 1361). “[T]he sixth DuPont factor allows Applicant to contract that scope of
protection by adducing evidence of ‘[t}he number and nature of similar marks in use
on similar goods’.” Id. (quoting DuPont, 476 F.2d at 1361). See also Spireon, Inc. v.
Flex Ltd., 71 F.4th 1355, 1362 (Fed. Cir. 2023) (“Two of the DuPont factors (the fifth
and sixth) consider strength.”).

a. Commercial Strength of Opposer’s Mark

Opposer does not argue that its pleaded marks are commercially strong or entitled
to a broader scope of protection, but instead that its marks are “moderately strong,”

not weak and at least “entitled to ‘the normal scope of protection to which inherently

- 13-
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distinctive marks are entitled.”34 In support thereof, Opposer argues that it has sold
1ts goods under its KARMA mark for ten years, that its goods “have grossed nearly
$20 million,” and that for the last five years, its annual sales have exceeded $3
million.35> Opposer also argues that its goods have won awards and recognition.36

We do not find Opposer’s evidence sufficient to establish significant commercial
strength of Opposer’s pleaded mark. “Long use is not sufficient by itself to prove fame
or commercial strength.” Keystone Consol. Indus., Inc. v. Franklin Inv. Corp., Can.
No. 92066927, 2024 WL 3771168, at *17 (TTAB 2024) (citations omitted). And while
Opposer has introduced evidence of its sales, it has not provided any marketplace
context for its sales numbers. See Edwards Lifesciences Corp. v. VigiLanz Corp., Opp.
No. 91154210, 2010 WL 1514315, at *9 (TTAB 2010) (“Some context in which to place
raw statistics may be necessary (e.g., the substantiality of the sales or advertising
figures for comparable types of products or services).”).

Opposer has not demonstrated, nor argued, that its marks are entitled to an
expanded scope of protection and the fifth DuPont factor is therefore neutral.

b. Asserted Weakness of Opposer’s Marks

Under the sixth DuPont factor, we assess whether the scope of protection of
Opposer’s marks is limited. See Heil Co. v. Tripleye GmbH, Opp. No. 91277359, 2024

WL 4925901, at *21 (TTAB 2024). There are two types of strength: conceptual and

34 42 TTABVUE 26 (citing Bell’s Brewery, Inc. v. Innovation Brewing, Opp. No. 91215896,
2017 WL 6525233 (TTAB 2017)).

35 Id. at 25-26; 33 TTABVUE 6 (Declaration of Ganesh Nair q 14).
36 42 TTABVUE 25-26.

- 14 -



Opposition No. 91281846

commercial. In re Chippendales USA, Inc., 622 F.3d 1346, 1353-54 (Fed. Cir. 2010)
(“A mark’s strength is measured both by its conceptual strength ... and its
marketplace strength ....”). When evaluating the strength of a mark, we look at the
mark’s inherent strength based on the nature of the term itself and its commercial
strength in the marketplace, id. at 1346, 1353 (measuring both conceptual and
marketplace strength), as well as “[t]he number and nature of similar marks in use
on similar goods,” which may constrict the scope of protection. See Made in Nature,
2022 WL 2188890, at *11 (quoting DuPont, 476 F.2d at 1361). “[T]he strength of a
mark is not a binary factor, but varies along a spectrum from very strong to very
weak.” In re Coors Brewing Co., 343 F.3d 1340, 1345 (Fed. Cir. 2003). See also Joseph
Phelps Vineyards, LLC v. Fairmont Holdings, LLC, 857 F.3d 1323, 1325 (Fed. Cir.
2017). Applicant did not submit any evidence of third-party use or commercial
weakness.

With respect to conceptual strength, we evaluate where Opposer’s KARMA mark
falls along the “range of increasing distinctiveness: (1) generic, (2) descriptive, (3)
suggestive, (4) arbitrary, or (5) fanciful.” Nautilus Grp., Inc. v. Icon Health & Fitness,
Inc., 372 F.3d 1330, 1339 (Fed. Cir. 2004). Because Opposer's KARMA mark is
registered on the Principal Register without a claim of acquired distinctiveness under
Section 2(f) of the Trademark Act, 15 U.S.C. § 1052(f), Opposer’s mark is deemed
inherently distinctive and, at a minimum, suggestive. New Era Cap Co., 2020 WL
2853282, at *11; 15 U.S.C. § 1057(b) (“registration of a mark upon the principal

register ... shall be prima facie evidence of the validity of the registered mark.”).

- 15-
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“Third party registrations are relevant to prove that some segment of the
composite marks which both contesting parties use has a normally understood and
well-recognized descriptive or suggestive meaning, leading to the conclusion that that
segment is relatively weak.” Juice Generation, Inc. v. GS Enters. LLC, 794 F.3d 1334,
1339 (Fed. Cir. 2015) (citation omitted). Extensive evidence of third-party
registration “is ‘powerful on its face,” even where the specific extent and impact of the
usage has not been established.” Jack Wolfskin Ausrustung Fur Draussen Gmbh &
Co. KGAA v. New Millennium Sports, SLU, 797 F.3d 1363, 1373 (Fed. Cir. 2015)
(quoting Juice Generation, 794 F.3d at 1339). However, such third-party registrations
must be for “similar marks in use on similar goods.” Omaha Steaks Int’l v. Greater
Omaha Packing Co., 908 F.3d 1315, 1324 (Fed. Cir. 2018) (citations omitted).

While Applicant submitted numerous third-party use-based registrations for
marks containing or consisting of KARMA or variations thereof, the majority of these
registrations are for goods and services that have no apparent relationship to
Opposer’s goods and for which Applicant has not shown are similar. For example, the
registrations cover ketchup, business services, non-alcoholic drinks, pizza, coffee-
house services, apples, beef, catering services, and pet food. See Omaha Steaks, 908
F.3d at 1325 (error to rely on third-party evidence of similar marks for dissimilar
goods, as Board must focus “on goods shown to be similar”); In re i.am.symbolic, 866
F.3d 1315, 1328-29 (Fed. Cir. 2017) (disregarding third-party registrations for other
types of goods where the proffering party had neither proven nor explained that the

goods were related to the goods in the cited registration); Made in Nature, LLC, 2022

- 16 -
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WL 2188890, at *13 (third-party registrations of marks for unrelated goods “have
little or no probative value in showing the conceptual weakness of the terms” in
Opposer’s marks). The fact that these third-party registrations identify food or food
services generally is insufficient to find them similar for purposes of demonstrating
weakness of the cited mark.

The only third-party registrations we find probative are:37

e KARMALICIOUS for, inter alia, “chocolates and chocolate based ready to
eat candies and snacks” in Class 30;38

e GOOD KARMA CRUNCH (“CRUNCH” disclaimed) for “granola” in Class
30;39

e A KARMA-PACKED SNACK (“SNACK” disclaimed) for “grain-based food
bars also containing dried fruits” in Class 30;40

e GOOD KARMA for “non-dairy dips, namely, savory dips; non-dairy
yogurts” in Class 29;41

e INSTANT KARMA for “tortilla chips” in Class 30;42

37 Applicant also included Registration No. 7376428 for KARMA’S WORLD for, inter alia,
“corn-based snack food” in Class 30 (34 TTABVUE 114-17) which is arguably related to the
extent that it includes snack foods; however, the registration was issued under Section 66(a)
of the Trademark Act, 15 U.S.C. § 1141(f), with no evidence of use in commerce and is
therefore of “very little persuasive value.” In re Albert Trostel & Sons Co., 1993 WL 596274,
at *3; Made in Nature, 2022 WL 2188890, at *24 (refusing to consider third-party
registrations issued under Sections 44(e) and 66(a) of the Trademark Act where no evidence
of use in commerce and were registered for less than five years, because they “lack probative
value”).

38 Id. at 141-42.
39 Id. at 155-57.
40 Jd. at 158-60.
41 ]d. at 164-67.
42 Jd. at 191-93.
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e SWEET KARMA (“SWEET” disclaimed) for, inter alia, “chocolate covered
nuts” and “chocolate-based snack foods” in Class 30;43

e POP KARMA (“POP” disclaimed) for “Popcorn; Flavor-coated popped
popcorn” in Class 30;44 and

e KARMALIZE.ME for “nut-based spreads” in Class 29;45

KARMALICIOUS and KARMALIZE.ME each have a different connotation and
commercial impression than KARMA or KARMA KRACKERS. Consumers would
likely perceive and understand KARMALICIOUS as a portmanteau combining a
misspelling of the word “caramel” with a truncated “delicious.” Consumers would
similarly understand KARMALIZE.ME to refer to a misspelling of the word
“caramelize.” Both of these marks call to mind the caramelized sugar or caramel
candy, not “karma.”

The existence of the remaining six registrations for different marks for various
foods that might constitute snack foods is insufficient to show that Opposer’s mark is
conceptually weak for “Nut butters; Nut-based milk; Nut-based snack foods; Prepared
nuts; Roasted nuts; Shelled nuts.” Embiid, 2021 WL 2285576, at *16 (finding four
third-party registrations was a “far cry from the large quantum of evidence of third-
party use and third-party registrations that was held to be significant in both Jack
Wolfskin and Juice Generation.”) (cleaned up), aff'd mem., 777 F. App’x 516 (Fed. Cir.

2019)). The sixth DuPont factor is therefore neutral.

43 JId. at 212.
44 Jd. at 239-40.
45 Jd. at 254-55.
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3. Similarity of the Parties’ Marks

“Under the first DuPont factor, we consider ‘the similarity or dissimilarity of the
marks in their entireties as to appearance, sound, connotation and commercial
1mpression.” Sabhnani, 2021 WL 6072822, at *13 (quoting Palm Bay Imps., Inc. v.
Veuve Clicquot Ponsardin Maison Fondee en 1772, 396 F.3d 1369, 1371 (Fed. Cir.
2005)). “Similarity in any one of these elements may be sufficient to find the marks
confusingly similar.” Id. (quoting Inn at St. John’s, LLC, Ser. No. 87075988, 2018 WL
2734893, at *5 (TTAB 2018), affd mem., 777 F. App’x 516 (Fed. Cir. 2019) (internal
quotation omitted)). We do not predicate our analysis on a dissection of the respective
marks, but consider them in their entireties. Stone Lion Cap. Partners LP v. Lion
Cap. LLP, 746 F.3d 1317, 13 (Fed. Cir. 2014). One feature of a mark may be more
significant than another, however, and it is not improper to give more weight to a
dominant feature of a mark, provided the ultimate conclusion rests on a consideration
of the marks in their entireties. Charger Ventures, 64 F.4th at 1382 (it is permissible
for the Board “to focus on dominant portions of a mark”); In re Chatam Int’l, 380 F.3d
1340, 1343-44 (Fed. Cir. 2004); Packard Press, Inc. v. Hewlett-Packard Co., 227 F.3d
1352, 1357-58 (Fed. Cir. 2000).

“Similarity is not a binary factor but is a matter of degree.” In re St. Helena Hosp.,
774 F.3d 747, 752 (Fed. Cir. 2014) (quoting Coors Brewing Co., 343 F.3d at 1344).
“The proper test regarding similarity ‘is not a side-by-side comparison of the marks,
but instead whether the marks are sufficiently similar in terms of their commercial

impression such that persons who encounter the marks would be likely to assume a
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connection between the parties.” Sabhnani, 2021 WL 6072822, at *14 (quoting Cai
v. Diamond Hong, Inc., 901 F.3d 1367, 1373 (Fed. Cir. 2018) (internal quotation
omitted)). The focus is on the recollection of the average purchaser, who normally
retains a general rather than a specific impression of the marks. In re Bay State
Brewing Co., Inc., Ser. No. 85826258, 2016 WL 1045677, at *2 (TTAB 2016) (citation
omitted).

Here, Applicant’s marks incorporate the entirety of Opposer’s standard-character
mark. Applicant’s marks each also include the disclaimed and generic or descriptive
word KRACKERS at the end. Generally, disclaimed or descriptive terms are
considered less significant features of a mark. In re Chatam Int’l, 380 F.3d 1340,
1342-43 (Fed. Cir. 2004); In re Dixie Rests. Inc., 105 F.3d at 1407). Consumers are
therefore more likely to focus on and remember the highly distinctive lead portion of
the mark, KARMA, which is identical in appearance, sound, connotation, and
commercial impression to Opposer’s mark. The word “KRACKERS” is not sufficiently
distinctive to create a different commercial impression for the mark as a whole, or to
distinguish Applicant’s marks from Opposer’s mark. See, e.g., Wella Corp. v. Cal
Concept Corp., 558 F.2d 1019, 1022 (CCPA 1977) (finding the mark CALIFORNIA
CONCEPT substantially similar to prior mark CONCEPT); In re Toshiba Med. Sys.
Corp., Ser. No. 79046106, 2009 WL 1896059 (TTAB 2009) (finding VANTAGE TITAN
confusingly similar to registered mark TITAN).

Applicant argues that the alliteration of KARMA KRACKERS “binds the two

words together such that commercial impression is unitary to both terms,” because
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2 &

the misspelling of “crackers” “will stand out to consumers” and “adds informality and
approachability ... creating a unique impression which is unlikely to be confused with
marks without the alliteration present.”46 We do not find Applicant’s argument
persuasive. As explained above, KRACKERS is a misspelling of the word “crackers,”
which serves only to identify the nature of Applicant’s goods. The addition of
KRACKERS does not create a unitary mark or a different commercial impression.
Rather, because Applicant’s marks incorporate the entirety of Opposer’s mark plus
the misspelled generic or descriptive word KRACKERS, consumers may view the
mark as part of a line extension of Opposer’s goods.

With respect to Applicant’s composite mark specifically, Applicant argues that the
addition of the “K K” and design element “highlights the unitary nature of the mark,
rendering ‘karma’ not dominant and emphasizing the second word ‘Krackers’ in such
a way that consumers’ minds will be impressed with the mark as a whole.”47

Although we consider the design element in making our determination, where a
mark contains both words and a design, the word portion is generally accorded
greater weight because the words are used to call for the goods. In re Viterra Inc., 671
F.3d at 1362. Here, the words KARMA KRACKERS are featured prominently in the
center of the mark. Applicant’s composite mark emphasizes the word KARMA, which

appears in bold next to the outlined KRACKERS letters, making KARMA darker and

more prominent in the composite mark. The words “TASTE THE GOOD” appear in

46 43 TTABVUE 19.
47 1d. at 21.
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smaller print beneath the larger lettering of “KARMA KRACKERS”. While the
additional words create some differences in appearance and sound, the smaller words
“TASTE THE GOOD” will be seen as a tagline and are less significant features of the
mark. See In re Aquitaine Wine USA, LLC, Ser. No. 86928469, 2018 WL 1620989, at
*2 (TTAB 2018) (finding LAROQUE to be dominant element in a composite mark
featuring a design and the smaller wording “CITE DE CARCASSONE”). Here,
KARMA is the dominant portion of the composite mark because it 1s “the largest
literal portion of the mark in terms of size, position, and emphasis.” Id.

Applicant also argues that, while not dispositive, the parties’ trade dress may
nevertheless be considered as “evidence of whether the word mark projects a
confusingly similar commercial impression.”#® The image below is a representative

example of the evidence of use of Applicant’s mark in the record:49

48 Id. at 22 (citing Specialty Brands, Inc. v. Coffee Bean Distribs., Inc., 748 F.2d 669, 674 (Fed.
Cir. 1984)).

49 35 TTABVUE 32.
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Nothing in the trade dress suggests that Applicant’s mark conveys a different
commercial impression than Opposer’s mark. Instead, the trade dress used by
Applicant again highlights the KARMA portion of the mark, which, if anything,
serves only to further emphasize the similarities between the parties’ marks.

The first DuPont factor therefore weighs in favor of a finding of a likelihood of
confusion.

4. Conditions of Purchase

Under the fourth DuPont factor, we consider “[t]he conditions under which and
buyers to whom sales are made, i.e., ‘impulse’ vs. careful, sophisticated purchasing.”
DuPont, 476 F.2d at 1361. Under this factor, we consider the “least sophisticated
potential purchasers.” Stone Lion, 746 F.3d at 1325 (internal quotations omitted).
Applicant’s application broadly identifies seasoned soda crackers and Opposer’s
registration broadly identifies nut butters and types of nuts, which we must construe

to encompass all price points. Sw. Mgmt., Inc. v. Ocinomled, Ltd., Conc. Use. No.
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94002242, 2015 WL 4464550, at *18 (TTAB 2015). The evidence of record shows that
Opposer’s goods generally range from $2.49-$14.99 and Applicant’s goods sell for
about $8.00 a bag.59 The parties’ goods may therefore be subject to impulse
purchasing. “When products are relatively low-priced and subject to impulse buying,
the risk of likelihood of confusion is increased because purchasers of such products
are held to a lesser standard of purchasing care.” Recot, Inc. v. Becton, 214 F.3d 1322,
1329 (Fed. Cir. 2000).

Applicant argues that because both parties’ goods “contain common allergens,
their consumers are likely to exercise a certain degree of consideration.”s! “Precedent
requires that we base our decision on the least sophisticated potential purchasers.”
Stone Lion, 746 F.3d at 1325. Therefore, even assuming that some consumers would
exercise a higher degree of care when purchasing such goods, it would not change the
analysis.

The fourth DuPont factor therefore weighs somewhat in favor of a finding of
likelihood of confusion.

5. Concurrent Use and Evidence of Actual Confusion

The seventh DuPont factor considers “[t]he nature and extent of any actual
confusion” and the eighth DuPont factor considers “[t]he length of time during which
and conditions under which there has been concurrent use without evidence of actual

confusion.” 476 F.2d at 1361. With respect to the eighth DuPont factor, an absence of

50 33 TTABVUE 4, 8; 32 TTABVUE 60.
5143 TTABVUE 30.
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actual confusion may weigh against a finding of likelihood of confusion, but “only if
the record indicate[s] appreciable and continuous use by applicant of its mark for a
significant period of time in the same markets as those served by opposer under its
mark[].” Gillette Can. Inc. v. Ranir Corp., Opp. No. 91082769, 1992 WL 215312, at *6
(TTAB 1992). In other words, for the absence of actual confusion to be probative, there
must have been a reasonable opportunity for confusion to have occurred. Barbara’s
Bakery Inc. v. Landesman, Opp. No. 91157982, 2007 WL 196406, at *5 (TTAB 2007)
(the probative value of the absence of actual confusion depends upon there being a
significant opportunity for actual confusion to have occurred).

Here, Applicant sold approximately 3,282 bags of seasoned crackers as of 2021;
however, Applicant only sold 28 bags in 2021 and 150 bags in 2022 and these sales
occurred in farmers’ markets in New Jersey.52 Applicant did not begin marketing its
crackers on social medial until 2022 and did not begin selling its crackers online until
2023.53

Based on the evidence of record, there has not been a meaningful opportunity for
actual confusion to have occurred. The seventh and eighth DuPont factors are

therefore neutral.

52 35 TTABVUE 3, 8 (Reid Hensen Decl. §9 5, 20); 37 TTABVUE 3, 6 (Laurie Hensen Decl.
19 4, 16).
53 35 TTABVUE 3, 7 (Reid Hensen Decl. 9 4, 16-17); 37 TTABVUE 5 (Laurie Hensen Decl.
99 11-13).
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6. Extent of Potential Confusion

Applicant invokes the twelfth DuPont factor, “[t]he extent of potential confusion,
1.e., whether de minimis or substantial.” DuPont, 476 F.2d at 1361. Applicant argues
that confusion is unlikely, because there has been no actual confusion to date and
because of the differences in the parties’ marks and goods.54

Applicant has not argued or put into the record any of the evidence we would
ordinarily consider under the twelfth DuPont factor, such as whether or not “the
goods involved ... are the type of goods that would be marketed to and purchased by
significant numbers of purchasers,” In re Davey Prods. Pty Ltd., 2009 WL 2420527,
at *9, or whether there would be a “limited number of potential purchasers” due to,
for example, “the highly technical nature of applicant’s goods,” Toro Co. v. Torohead
Inc., Opp. No. 91114061, 2001 WL 1734485, at *6 (TTAB 2001). Rather, Applicant
merely reargues the first, second, seventh, and eighth DuPont factors.5>

The twelfth DuPont factor is therefore neutral.

C. Weighing of Factors

Having made findings on all of the relevant DuPont factors for which there is
argument and evidence, we assess these findings to determine if, on balance,
confusion is likely. Charger Ventures LLC, 64 F.4th at 1383-84. “No mechanical rule
determines likelihood of confusion, and each case requires weighing of the facts and

circumstances of the particular mark.” In re Mighty Leaf Tea, 601 F.3d 1342, 1346

54 43 TTABVUE 31-32.
5 Id.
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(Fed. Cir. 2010). Here, we find that the first, second, and third DuPont factors all
weigh in favor of a finding of a likelihood of confusion and the fourth DuPont factor
weighs somewhat in favor of a finding of a likelihood of confusion. The remainder of
the DuPont factors for which there is argument or evidence of record are neutral. On
balance, we find that confusion is likely.

IV. Summary

Opposer has established its entitlement to a statutory cause of action, that it has
priority, and that confusion is likely with respect to each of Applicant’s involved
marks.

In view thereof, we need not and do not reach Opposer’s claim of nonuse in
commerce. See, e.g., Tequila Cuadra S. de RL de CV v. Manufacturera de Botas
Cuadra, S.A. de C.V., Opp. No. 91274697, 2024 WL 91282327, at *1, 11 (TTAB 2025)
(Board did not reach likelihood of confusion claim because proceeding was resolved
on another claim), citing Yazhong Inv. Ltd. v. Multi-Media Tech. Ventures, Ltd., Can.
No. 92056548, 2018 WL 2113778, at *13 n.52 (TTAB 2018) (“Board has discretion to
decide only those claims necessary to enter judgment and dispose of the case, as our
determination of registrability does not require, in every instance, decision on every

pleaded claim.”) (internal quotation and citation omitted).

Decision: The opposition is sustained as to both applications on the ground of

likelihood of confusion.
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