
ESTTA Tracking number: ESTTA1362589
Filing date: 06/03/2024

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding no. 91281446

Party Defendant
Bona Fide Live, Inc.

Correspondence
address

KAROL A. KEPCHAR
K & G LAW, LLC
602 SOUTH BETHLEHEM PIKE
BUILDING 2, SECOND FLOOR
AMBLER, PA 19002
UNITED STATES
Primary email: kkepchar@kassgen.com
Secondary email(s): docket@kassgen.com, lgenovese@kassgen.com,
tdonato@kassgen.com, dc_ipdocketing@akingump.com
267-468-7140

Submission Motion to Reopen

Filer's name Karol A. Kepchar

Filer's email kkepchar@kassgen.com, docket@kassgen.com

Signature /kakepchar/

Date 06/03/2024

Attachments BFL Opposition to Motion to Reopen Discovery 4867-6546-7588 v.2.pdf(241450
bytes )
Cobb Declaration.docx.pdf(60641 bytes )
Kepchar Declaration.pdf(134313 bytes )
Exhibit A to Kepchar Declaration.pdf(5263960 bytes )
Exhibits B and C to Kepchar Declaration.pdf(2164877 bytes )



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD  

MVNTN OWNER LLC, 

Opposer, 

v. 

BONA FIDE LIVE, INC., 

Applicant. 

Consolidated Opposition No. 91281446 

 

APPLICANT’S OPPOSITION TO OPPOSER’S MOTION TO REOPEN DISCOVERY  

Applicant Bona Fide Live, Inc. (“BFL” or “Applicant”) hereby opposes the motion of 

Opposer MVNTN Owner LLC (“MVNTN”) to reopen the discovery period in this proceeding.  

Discovery closed approximately nine months ago, on September 2, 2023.  MVNTN has failed to 

show its excusable neglect under the non-exclusive Pioneer factors applicable to trial periods 

previously closed.  

The basis for MVNTN’s motion is two-fold.  First, with respect to Bona Fide Live’s 

supplemental production of documents on April 17, 2024, Bona Fide Live has provided every 

accommodation for MVNTN to depose Bona Fide Live and/or its principal, Robert C. “Chris” 

Cobb, regarding the two documents, and the deposition has been scheduled.  MVNTN’s motion 

with respect to Bona Fide Live’s supplemental production should therefore be denied as moot.  

MVNTN agrees: “Opposer is amenable to taking part in the Tennessee depositions to collect 

additional discovery to resolve this issue.”1 

 
1 Motion to Reopen (“Mot.”) , p.4 at para. 8. 
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MVNTN also bases its motion to reopen on certain third-party document discovery 

MVNTN obtained on April 11, 2024 in a co-pending civil action between the parties in Tennessee 

(the “Tennessee Action”).  The subject documents relate to efforts by real estate investor Grubb 

Properties for Grubb Properties to purchase the EXIT/IN venue, and Bona Fide Live did not 

receive copies of the offers.2  Yet MVNTN claims that these were “Applicant’s/Cobb’s efforts to 

purchase the EXIT/IN venue property and the EXIT/IN trademark.”3 The documents on their face 

are to the contrary, yet MVNTN relies on the Grubb Properties Letters of Intent as a rationale for 

the instant motion.4   Further, MVNTN could have taken third party discovery regarding Grubb 

Properties and the real estate broker, Southeast Venture, during discovery in this case but did not. 

The Board should not allow MVNTN to evade the consequences of its own strategic choices or 

lack of diligence based on the false claim that Bona Fide Live “withheld” the documents produced 

by Southeast Venture in the Tennessee Action. In any event, as with the supplemental document 

production, MVNTN may examine Chris Cobb and Bona Fide Live about these documents at the 

upcoming deposition. 

MVNTN has not established excusable neglect for its failure to take the discovery it now 

seeks.  This Motion to Reopen Discovery should be denied.  

  

 
2 See Declaration of Karol A. Kepchar (“Kepchar Dec.”), Exhibit A, two Letters of Intent sent to the real estate 
broker Southeast Venture by Grubb Properties.  These documents were identified telephonically by MVNTN’s 
counsel as the basis for MVNTN’s motion and were provided to Bona Fide Live’s counsel on May 23, 2023, upon 
her request.  See also Declaration of Robert C. Cobb at para. 5 (“Cobb Dec.”). 
3 Mot. p. 4 at para. 9. 
4 Mot. pp. 4-5 at para. 9. 
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I. STATEMENT OF RELEVANT FACTS  

A. The Co-pending Legal Actions Between the Parties. 

1. The Opposition. 

MVNTN is a recent successor to a long line of owner/landlords for the property at 2208-

2212 Elliston Place in Nashville, Tennessee (the “Property”), which includes a live performance 

venue that had been operated under the mark “EXIT/IN” by a long line of owner/operators, most 

recently, Bona Fide Live. Bona Fide Live’s principal Chris Cobb is an experienced concert and 

event producer and venue manager who passionately supports independent live concert venues.  

Cobb has produced events on the Property under the EXIT/IN mark and at a variety of other 

venues.5   In the run up to the end of Bona Fide Live’s lease of the Property on December 31, 2023, 

Bona Fide Live explored every avenue to try to ensure that the EXIT/IN venue could remain 

independent, as it had for more than 50 years.  

In 2023, the prior owners of the Property, Anthony and Nash Partnership, had begun 

negotiations to sell the Property with AJ Capital Partners (“AJ Capital”), a large real estate 

investment manager with over $5.3 billion invested in real estate throughout the United States and 

the United Kingdom, which negotiations ultimately resulted in the acquisition of the Property by 

AJ Capital’s affiliate, MVNTN. 6   

On October 27, 2022, Bona Fide Live’s landlord for the Property, MVNTN, filed the instant 

opposition claiming ownership of the EXIT/IN mark and likelihood of confusion.  Bona Fide Live 

 
5 Independent performance venues such as the EXIT/IN venue typically provide a more diverse variety of offerings 
than their corporate competitors, particularly emerging and working class artists, benefitting both the artists and their 
communities.   
6 Kepchar Dec., Exh. B (www.ajcpt.com, last accessed June 3, 2024). Although MVNTN believes that it acquired the 
EXIT/IN mark along with the Property, discovery has shown that its landlord predecessor had no valid trademark 
rights. 

http://www.ajcpt.com/
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denied the salient allegations of the Notice of Opposition and raised the affirmative defenses of 

unclean hands and equitable estoppel. 

In this proceeding, MVNTN requested and obtained Bona Fide Live’s consent for 

extensions of the trial schedule, including the discovery period, by at least 30 days on five 

occasions.7  Bona Fide Live has not requested any extensions of the trial schedule.   

MVNTN did not diligently pursue discovery in this case on the subject of Grubb Properties’ 

potential purchase of the Property.  During discovery, on July 25, 2023, Bona Fide Live produced 

numerous documents evidencing communications between and among Bona Fide Live, Grubb 

Properties, representatives of Anthony and Nash Partnership and representatives of AJ Capital 

relative to Grubb Properties’ possible acquisition of the Property from Anthony and Nash 

Partnership. Bona Fide Live did not possess, and therefore did not produce, the Grubb Properties 

Letters of Intent on which MVNTN’s motion is based.8  Notwithstanding that MVNTN had raised 

during the extended discovery period a flurry of baseless complaints regarding the sufficiency of 

Bona Fide Live’s discovery production, MVNTN did not pursue or seek relief for the vast majority 

of its perceived issues.  Rather, MVNTN filed a single motion to compel that was narrowly focused 

on documents and testimony regarding a Bona Fide Live Gofundme campaign and the 

circumstances of Bona Fide Live’s departure from the Property at lease-end, which have only 

tangential relevance, at best, to any issue in this case.9   MVNTN could have taken additional 

discovery during the discovery period as to Grubb Properties, but it did not. 

The depositions of Chris Cobb and Bona Fide Live in this case took place in Nashville on 

February 28, 2024, pursuant, in part, to the Board’s order on MVNTN’s Motion to Compel.  

 
7 TTABVUE5; TTABVUE14; TTABVUE20; TTABVUE22 and TTABVUE25. 
8 Cobb Dec. para. 5. 
9 TTABVUE9 and 11. 
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MVNTN’s counsel examined Mr. Cobb on Grubb Properties’ efforts to purchase the Property, 

among other topics.10 

2. Bona Fide Live’s Supplemental Document Production. 

On April 17, 2024, Bona Fide Live produced two documents in a supplemental document 

production.  These documents were served prior, but close, to MVNTN’s deadline for serving its 

pretrial disclosures.  One document is a Merchandise License for “EXIT/IN”-branded t-shirts dated 

May 9, 2018 (A0502-A0507), and the other is a label for “EXIT/IN”-branded beer that was sold 

by Bona Fide Live’s predecessor in recognition of the 45th anniversary of the EXIT/IN venue in 

2014-15 (A0508).  These documents had not been located by Bona Fide Live previously,11 and 

Bona Fide Live immediately agreed to extend the trial periods in the opposition (twice) to 

accommodate MVNTN’s examination of Bona Fide Live and/or Chris Cobb relative to such 

documents.  That deposition is scheduled for July 16, 2024, as mutually agreed. 

3. The Co-pending Tennessee Action. 

Approximately five months after it filed this opposition, MVNTN brought the Tennessee 

Action. The complaint in that case only alleges defaults under the lease to the Property by Bona 

Fide Live; it does not allege the trademark ownership dispute MVNTN pleaded in the Notice of 

Opposition. Yet the discovery served by MVNTN in the Tennessee action duplicates in large part 

MVNTN’s discovery requests and Rule 30(b)(6) deposition topics in this opposition.12 

  

 
10 Kepchar Dec., Exh. C, excerpts from the Cobb deposition transcript. 
11 See Cobb Dec. at paras. 3-4. 
12 See, e.g., TTABVUE9 and TTABVUE11 regarding the duplicate requests that were the subject of MVNTN’s 
Motion to Compel. 
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4. MVNTN’s Discovery in the Tennessee Action. 
 

MVNTN was aware of Grubb Properties’ role in seeking to purchase the Property from 

Anthony and Nash Partnership at least as early as July 2023 through Bona Fide Live’s document 

production, but took no follow up discovery or third party discovery.  It was not until 

approximately March 2024 that MVNTN subpoenaed Grubb-related documents in the Tennessee 

Action from the broker involved in the negotiations, Southeast Venture.  Southeast Venture 

produced documents in the Tennessee Action in April 2024 relating to Grubb Properties’ proposals  

to purchase the EXIT/IN mark and/or the Property.13  Again, Bona Fide Live did not receive copies 

of such proposals. 

Since the Grubb Properties-related discovery is clearly irrelevant to the alleged lease 

defaults at issue in Tennessee Action but is considered by MVNTN as relevant to the issue of 

trademark ownership in this opposition,14 MVNTN apparently used the discovery process in the 

Tennessee Action to attempt to benefit its case in the opposition, in which the discovery period had 

long closed.  Now MVNTN asks the Board for a third bite at the same discovery.  The relief 

MVNTN seeks is both unwarranted and unfair to Bona Fide Live. 

5. Counsel’s Communications Regarding the Motion to Reopen. 

On May 17, 2024, after MVNTN filed this motion, the undersigned received a phone call 

from Ian Block, MVTN’s lead counsel, regarding MVNTN’s desire to further extend the trial 

schedule.  We agreed.  We also informed Mr. Block that, given the pending motion to reopen, Bona 

Fide Live had gone back to determine whether Bona Fide Live possessed the subject Grub 

Properties “formal offer contracts” referenced in MVNTN’s Motion or relevant documents related 

thereto that had not previously been produced, and that we determined that there were none.   

 
13 Bates Nos. SE_000146-SE_000155. 
14 Mot. pp. 4-5 at para. 9.   
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MVNTN does not mention counsels’ conversation, nor does it acknowledge Bona Fide Live’s prior 

production of Grubb-related documents, when it states in the Motion that “Opposer’s counsel also 

asked Applicant to provide any other withheld responsive documents.  Applicant’s counsel has not 

responded to Opposer’s counsel’s last correspondence on this issue or provided the requested 

confirmations, information or documents.” 15   MVNTN’s false representation to the Board is 

further evidence of its bad faith, a factor to be considered in disposing of this Motion. 

II.  LEGAL STANDARD 

The Federal Rules of Civil Procedure, as applicable to proceedings before the Board, 

require that a party seeking to reopen time periods that have passed show that its failure to timely 

act results from “excusable neglect.”  Fed. R. Civ. P. 6(b)(1)(B).  In deciding motions to reopen, 

the Board in Pumpkin Ltd. v. The Seeds Corp., 43 USPQ2d 1582 (TTAB 1997), adopted the U.S. 

Supreme Court’s four factor test in Pioneer Invest. Serv. Co. v. Brunswick Assoc. Ltd., 507 U.S. 

280 (1993). 

In Pioneer, the Court stated that a determination of excusable neglect is, in essence, an 

equitable one, taking into account all of the circumstances relevant to the party’s omission, 

including, “(1) the danger of prejudice to the [non-movant], (2) the length of the delay and its 

potential impact on judicial proceedings, (3) the reason for the delay, including whether it was in 

the reasonable control of the movant, and (4) whether the movant acted in good faith.”  Id. at 395.  

A determination of “excusable neglect” requires a “flexible” and “elastic” approach to 

balancing the equities.  Id. at 389, 392.  Accordingly, the four Pioneer factors are non-exclusive 

and do not preclude other equitable considerations. Id. at 395. 

  

 
15 Mot. p.5 at para. 10.  See Kepchar Dec. at para. 4 and Exh. A.  
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III.  ARGUMENT  

In applying the Pioneer standard, the Board should consider the parties’ relevant actions in 

both this opposition and the Tennessee Action.  That the co-pending cases involve the same 

parties,16  that both relate to Bona Fide Live’s operation of the EXIT/IN venue, and that MVNTN 

has sought substantial duplicative discovery in both actions are facts properly considered by the 

Board in deciding this Motion.  

A. Reopening Discovery in the Opposition is Unnecessary in Light of the Upcoming 
Cobb Deposition.  
 

MVNTN has expressly agreed that it can resolve its concerns regarding Bona Fide Live’s 

supplemental production with the upcoming deposition of Chris Cobb.  This issue is moot.  

MVNTN may also examine Mr. Cobb as to the Grubb Properties Letters of Intent, making 

reopening the discovery period unnecessary. 

B. The Pioneer Factors Favor Bona Fide Live. 

1. Bona Fide Live Will be Prejudiced. 

This case involves a business that has operated since 1970 under the mark EXIT/IN.  Both 

parties claim priority of use of the mark. Many of the former proprietors and landlords are 

deceased.  Time is of the essence for preservation of evidence and to provide the best opportunity 

for witness availability in this case.  If the trial in the case is further delayed, the risk that the trial 

record may well be incomplete is significant, to the detriment of Bona Fide Live.  This is precisely 

the type of prejudice contemplated by Pioneer and the Board  See T.B.M.P. §509.01(b)(1) 

(“ ’[P]rejudice to the non-movant’ is prejudice to the non-movant’s ability to litigate the case, e.g., 

 
16 The Tennessee action also names Chris Cobb, Bona Fide Live’s principal, as a defendant.  Bona Fide Live’s 
business is operated by Chris Cobb. 
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where the movant’s delay has resulted in the loss or unavailability of evidence or witnesses that 

would have been available to the non-movant.”). 

This factor favors Bona Fide Live. 

2. The Significant Delay Will Impact This Proceeding. 

Significant delay in opposition proceedings undermines both the parties’ and the Board’s 

interest in an orderly process.   See Atlanta-Fulton County Zoo Inc. v. DePalma, 45 USPQ2d 1858, 

1860 (TTAB 1998) (“delay is detrimental to the orderly administration of the opposition process”).  

The delay in this case was already significant before the Motion was filed. 

Discovery in this case closed approximately nine months ago.  In addition to the nine 

months, the Board should properly take into account the time for disposition of this motion.  See 

Pumpkin Ltd., at 1588 (“[T]he calculation of the length of the delay… must take into account the 

additional, unavoidable delay arising from the time required for briefing and deciding the motion 

to reopen.”). The approximately nine months delay since the close of discovery in this case plus 

time for briefing and disposition of the Motion is undeniably significant.  See, e.g., Bose 

Corporation v. Custom Electronic Design & Installation Assn., Cancellation No. 92042327 (April 

30, 2007) (non-precedential) (finding delay of seven months since the close of discovery “not … 

insignificant” and denying motion to reopen discovery). This factor, too, favors Bona Fide Live.   

3. MVNTN  Was Not Diligent in Seeking Grubb Properties Discovery. 
 

MVNTN offers no credible reason for reopening discovery for an additional three 

months,17  particularly given its inaction with respect to Grubb Properties when discovery was 

open.  MVNTN discovery requests in this proceeding included a request seeking documents 

relating to Bona Fide Live or its managers’ efforts to buy the Property. Subject to relevancy 

 
17 Mot. at p.7 para. 15. 
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objections, Bona Fide Live produced documents, including documents regarding Grubb 

Properties.  MVNTN did not move to compel, nor were there any grounds for it to do so.   

Further, MVNTN had the opportunity to take third party discovery of Grubb Properties, 

Southeast Venture or any other party identified in Bona Fide Live’s document production on this 

issue during the extended discovery period, but it did not. When MVNTN ultimately decided to 

take third party discovery on this issue, it did so in the Tennessee Action and not until 

approximately March 2024 after discovery had long been closed in this case. 

Finally, MVNTN rushed to an (incorrect) conclusion that Bona Fide Live was 

“withholding” Grubb-related documents and misrepresented as much to the Board.  MVNTN’s 

“withholding” allegation must be seen for what it is – a convenient fabrication to attempt to justify 

its delay.  

Clearly it is MVNTN, not Bona Fide Live, that caused the significant delay in this matter.  

This factor also favors Bona Fide Live. 

4. MVNTN’s Bad Faith.  

MVNTN’s factual mischaracterizations in its Motion to Reopen may have been simply 

errors. However, the Motion is so lacking in factual accuracy and legal support that the only 

reasonable conclusion is that the motion was intended to harass Bona Fide Live and further delay 

the final disposition of this case: MVNTN brought this Motion (1) on grounds of Bona Fide Live’s 

supplemental discovery that it essentially admits in its motion papers are moot, and (2) on grounds 

of recent third party discovery in the Tennessee Action, which it could have taken in this case but 

did not, and can now resolve in the upcoming Cobb deposition. 

In summary, all Pioneer factors and equitable considerations favor Bona Fide Live. 

MVNTN’s motion to reopen discovery should be denied. 
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IV.  CONCLUSION 

MVNTN’s meritless motion to reopen discovery is its latest gambit to further delay this 

case.  The Pioneer factors and other equitable considerations decidedly favor Bona Fide Live. For 

the reasons set forth herein, Bona Fide Live respectfully requests that MVNTN’s motion to reopen 

discovery be denied in its entirety.  Without waiver of evidentiary or other objections and subject 

to the Board’s rules governing evidence at trial, Bona Fide Live is prepared to stipulate, subject to 

Board approval, that testimony and evidence from the Tennessee Action on the two issues MVNTN 

raises in its Motion may be used by either party in the trial of this case.   

  
 
Respectfully submitted, 

  
Dated: June 3, 2024 By: /KAKepchar/ 

Karol A. Kepchar 
            kkepchar@kassgen.com 

K & G Law LLC 
602 S. Bethlehem Pike 

            Building B, Second Floor 
Ambler, PA 19102 
267 468 7140      

 
ATTORNEYS FOR APPLICANT 
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CERTIFICATE OF SERVICE  

I hereby certify that a true copy of Applicant’s Opposition to Opposer’s Motion to Reopen 
Discovery and the Declarations of Karol A. Kepchar, Esquire and Robert C. Cobb were served via 
email upon Opposer on June 3, 2024, as follows: 

  
  
 Ian J. Block 

Neal Gerber and Eisenberg LLP 
2 N. Lasalle Street, Suite 1700 
Chicago, IL 
trademarks@nge.com 
iblock@nge.com  

  
  
  
 
Dated:  June 3, 2024  
 Karol A. Kepchar, Esq. 
  
 /s/ Karol A. Kepchar 

 
 

mailto:trademarks@nge.com
mailto:iblock@nge.com
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD  

MVNTN OWNER LLC, 

Opposer, 

v. 

BONA FIDE LIVE, INC., 

Applicant. 

Consolidated Opposition No. 91281446 

 
DECLARATION OF KAROL A. KEPCHAR, ESQUIRE  

 I, Karol A. Kepchar, declare as follows: 
 

1. I am a partner in the intellectual property firm of K & G Law LLC. 

2. My firm is trademark counsel for Bona Fide Live, Inc. (“BFL”).  We represent 

BFL in the above-captioned matter.  

3. I am over the age of 21 years and offer this sworn declaration in opposition to 

opposer, MVNTN Owner, LLC’s (“MVNTN”) Motion to Reopen Discovery. The statements 

made herein are based on my personal knowledge, and I would testify thereto under oath. 

4. On May 17, 2024 I received a phone call from Ian Block, MVTN’s lead counsel, 

regarding MVNTN’s desire to further extend the trial schedule.  I agreed.  I also informed Mr. 

Block that, given the pending motion to reopen, Bona Fide Live had gone back to determine 

whether Bona Fide Live possessed the subject Grub Properties “formal offer contracts” 

referenced in MVNTN’s Motion or relevant documents related thereto that had not previously 

been produced, and that we determined that there were none.   MVNTN fails to mention 

counsels’ conversation, as well as Bona Fide Live’s production record of Grubb-related 

documents, when it states in the Motion that “Opposer’s counsel also asked Applicant to provide 



any other withheld responsive documents.  Applicant’s counsel has not responded to Opposer’s 

counsel’s last correspondence on this issue or provided the requested confirmations, information 

or documents.”  MVNTN’s representation to the Board is false.  See Exh. A, email 

correspondence regarding the May 17 telephone call and counsel’s unsupported allegations of 

documents being “withheld” by Bona Fide Live. 

 
5. Attached hereto as Exhibit B is a true excerpt from AJ Capital Partners’ website at 

www.ajcpt.com which I accessed on June 3, 2024. 

 
6. Attached hereto as Exhibit C is true excerpt from the transcript of the deposition 

testimony of Robert C. Cobb taken by MVNTN on February 28, 2024 (pages 94-96 and 115-

116). 

I further declare under the penalty of perjury that the foregoing is true and correct. 

 
 
Dated:  June 3, 2024   ___________/kakepchar/__________________ 
       Karol A. Kepchar 
 

http://www.ajcpt.com/





































