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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD  

 

_________________________________________  

DANIEL BAUM COMPANY,  

Opposer,  

 

v.                                                                                             Opposition No. 91278510 

 

 BENEFICIAL BIOME SOLUTIONS, INC.                     Application Ser. No. 90/197,510 
Applicant. 

 _________________________________________ 

 

MEMORANDUM IN OPPOSITION TO APPLICANT’S MOTION TO DISMISS 
OPPOSER’S NOTICE OF OPPOSITION FOR FAILURE TO STATE A CLAIM UNDER 

FED. R. CIV. P. 12(B)(6) 

 

 

Opposer, Daniel Baum Company, hereby submits this Memorandum in Opposition to 

Applicant’s Motion to Dismiss for Failure to State a Claim as served on April 21, 2023. [16 

TTABVUE 1-16]. Specifically, Applicant’s seeks to dismiss the Notice of Opposition on the 

grounds that Opposer has failed to state a claim  (1) for voidance based on a challenge to 

Applicant’s bona fide intent to use the mark FORTITUDE from what was initially described as 

“processes and products that support human and animal health and wellbeing” to what was later 

amended to read as “biotechnology derived antimicrobial disinfectants;” (2) for fraud based on 

Applicant’s allegedly deceitful actions following receipt of Opposer’s cease and desist letter, and 
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finally, (3) for failure to state a claim for a likelihood of confusion under Section 2(d) of the 

Trademark Act. 

The thrust of Applicant’s Motion is that an applicant has the inherent right to drastically 

change or amend its bona fide intent to use from its initial description of goods from one “core” 

type of product to another “core” type of product. [16 TTABVUE 4]. Further, that Opposer has not 

“shown” Applicant’s “intent” in a “clear and convincing manner” to defraud the Trademark Office 

and “thus a claim of fraud is far from clear” together with Opposer’s failure to plead the requisite 

particularity required under Fed. Rule Civ. Pro. 9. [Id. at 6-7]. And finally, that Opposer fails to 

state a claim for a likelihood of confusion under Section 2(d) because Opposer “has not shown a 

buyer would have confusion between Beneficial Biome’s product and the product of Daniel Baum 

and thus a likelihood of confusion is far from possible.” [Id. at 8]. 

Applicant’s Motion to Dismiss should be denied in its entirety. When construed with the 

factual background, the Board may properly draw inferences from Applicant’s own website pages 

about the “nutritional” related product it initially intended to be used under the FORTITUDE mark 

to the “disinfectant” product it now claims – a deceitful “carve out” following (a) the Examining 

Attorney’s 2(d) refusal based on Opposer’s previously used and registered mark for FORTITUDE 

for nutritional supplements for horses and canines and (b) receipt of Opposer’s cease and desist 

letter dated June 18, 2021. [1 TTABVUE 23-26].        

 Further, Applicant’s Motion to Dismiss the claim for a likelihood of confusion should 

equally fail to the extent Applicant effectively and improperly seeks a Motion for Summary 

Judgment on the likelihood of confusion claim. Applicant conveniently ignores that its products –

whether it is the “nutritional supplement” it initially intended or the “disinfectant” it now claims – 
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are likely to move within the same channels of trade and are likely to be purchased by the same 

class of purchaser, all under the identical FORTITUDE mark and name. 

In the event the Board should find any merit to Applicant’s Motion to Dismiss, then 

Opposer should be given the opportunity to amend its Notice of Opposition. 

                                        FACTUAL BACKGROUND 

While detailed in the Notice of Opposition, a summary of the relevant facts and background 

appears prudent. 

In this connection, on September 21, 2020, Applicant filed an application to register the 

mark FORTITUDE under Section 1(b) of the Trademark Act with a bona fide intent to use the 

mark for “Processes and products that support human and animal health and wellbeing.” Shortly 

before the filing of this intent to use application, Applicant also filed a Non-Provisional U.S. Patent 

Application No. 17/001,440 on August 24, 2020 entitled “Anti-microbial Amalgamate of Non-

Toxic Native Composition.” Its abstract reads in relevant part as follows:  

“An anti-microbial formulation of native ingredients for human and non-human vertebrate 
animal feeds, feed supplements/additives, or for direct doses to replace in whole or 
supplement traditional anti-microbial with …non-toxic, side-effect free native substances 
amalgamations having anti-microbial properties for food additives, food supplements, or 
direct doses.” [See Exhibit A – Abstract for U.S. Patent Appl. Ser. No. 17/001,440 as filed 
on August 24, 2020]. 
 
Consistent with both its trademark application and patent application, Applicant in its 

website of May 24, 2021 stressed and promoted the “nutritional” mission of Applicant’s company: 

‘Beneficial Biome Solutions, Inc. was formed . . . with a mission to address urgent global 
health care challenges for people and animals using earth’s natural tools.  *** Inspired by 
the need for quality healthcare and nutrition for animals everywhere, he understood that 
good health, in large part, is indicative of the nutrition animals receive. *** This led to 
the discovery of a natural and sustainable ingredient formulation that not only supports the 
nutritional need of animals, but has proven in laboratory tests to destroy disease causing 
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bacteria, yeast and fungi that would normally require antibiotics.” (Emphasis added) [See 
1 TTABVUE 21].      

 
In an Official Action dated February 12, 2021, the Examining Attorney in the subject 

application did initially refuse registration under Section 2(d) finding a likelihood of confusion 

with Opposer’s previously used and registered mark covering FORTITUDE. On June 18, 2021, 

Opposer did transmit by certified mail a cease-and-desist letter demanding that Applicant abandon 

its application and cease and desist from all use and prospective use of the FORTITUDE mark and 

name in view of Opposer’s prior use and registration, and the closely related nature of the products 

intended to be covered by the FORTITUDE mark. [Id. at 23-26]. 

Rather than agree to cease and desist use of the FORTITUDE mark and abandon its 

application as demanded, Applicant instead, embarked upon a course of action to “carve out” or 

“reinvent” its bona fide intent to use and to traverse the Examining Attorney’s refusal under Section 

2(d). Specifically, on August 19, 2021 Applicant did submit a response to the Official Action of 

February 12, 2021, and did amend its description of goods to read: 

--Biotechnology derived antimicrobial disinfectant— 

Applicant, also proceeded to argue in its response that its “…disinfecting product will be 

sprayed upon carcasses at slaughterhouses, poultry farms, and processing facilities” and that the 

“goods at issue, disinfectant, have separate uses and functions than the equine and canine additives 

and foods supplements of the cited registrations.” [See Applicant’s Response in the subject 

application dated August 12, 2021 at page 5-6]. 

Applicant also around this time drastically changed the verbiage of its mission statement 

on its website at <https://beneficialbiome.com/about> to now read as of August 19, 2021 in 

relevant part: 
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“Beneficial Biome Solutions, Inc. was formed . . . with a mission to address urgent health 
challenges impacting the global community by harnessing earth’s natural tools. *** 
Inspired by the need for quality healthcare and nutrition everywhere, he understood that 
fighting disease is key to improving life for the global community. *** This led to the 
discovery of a biotechnology that in laboratory tests has proven to destroy disease causing 
pathogens, including bacteria, yeast and fungi and other microbial organisms without 
application of manufactured antibiotic or disinfectants…..” [1 TTABVUE 32]. 
 

In reliance on Applicant’s amendment to its identification of goods and its representations 

in its arguments, the Examining Attorney withdrew the refusal under Section 2(d) and passed the 

application onto publication. 

 

LEGAL STANDARD 

A motion to dismiss for failure to state a claim upon which relief can be granted is a test 

solely of the legal sufficiency of a complaint. See, e.g., Advanced Cardiovascular Systems Inc. v. 

SciMed Life Systems Inc., 988 F.2d 1157, 26 USPQ2d 1038, 1041 (Fed. Cir. 1993).  The Supreme 

Court in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) and Ashcroft v. Iqbal, 556 U.S. 662, 

129 S. Ct. 1937 (2009), set forth the test to be used to determine the sufficiency of a complaint in 

the context of a Rule 12(b)(6) motion to dismiss. “To survive a motion to dismiss, a complaint 

must contain sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible 

on its face.’” Iqbal, 556 U.S. 662, 129 S. Ct. at 1949 (citing Twombly, 550 U.S. at 570)). A claim 

to relief is “plausible on its face,” if it contains enough facts to raise a reasonable inference that 

the defendant is liable for the misconduct alleged. See id.; see also Twombly, 550 U.S. at 556 

(stating that a facially plausible complaint “simply calls for enough fact to raise a reasonable 

expectation that discovery will reveal evidence of [the unlawful conduct alleged].”). 
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 Under this “plausibility standard,” the court is not required to find that the misconduct 

alleged will be established with probability; rather, the court need only find that the pleaded facts 

show “more than a sheer possibility that a defendant has acted unlawfully.” Iqbal, 556 U.S. 662, 

120 S. Ct. at 1949. In identifying facts that are suggestive enough to render a claim “plausible” 

and not merely “possible,” a court may look to prior rulings finding the misconduct at issue 

sufficiently alleged. See Twombly, 550 U.S. at 556. This is “a context specific task that requires 

the reviewing court to draw on its judicial experience and common sense.” Iqbal, 556 U.S. 662, 

129 S.Ct. at 1950.  

The “plausibility standard” annunciated by the Supreme Court in Twombly and Iqbal has 

been adopted by the Board. As stated in Trademark Trial and Appeal Board Manual of Procedure 

(“TBMP”) § 503.02, “[i]n order to withstand…a motion [to dismiss for failure to state a claim], a 

complaint need only allege such facts that would, if proved, establish that the plaintiff is entitled 

to the relief sought…. To survive a motion to dismiss, a complaint must ‘state a claim to relief that 

is plausible on its face.’” Id. (citing Twombly, 550 U.S. at 570).  

With respect to the procedure by which the Board is to test the legal sufficiency of a 

pleading, the Supreme Court has provided the following guidance: 

a court considering a motion to dismiss can choose to begin by identifying pleadings that, 
because they are no more than conclusions, are not entitled to the assumption of truth. 
[However,] [w]hen there are well-pleaded factual allegations, a court should assume their 
veracity and then determine whether they plausibly give rise to an entitlement to relief. 
Iqbal, 556 U.S. 662, 129 S. Ct. at 1950 (emphasis added).  
 
Moreover, under TBMP Section 503.02, “[w]henever the sufficiency of any complaint has 

been challenged by a motion to dismiss, it is the duty of the Board to examine the complaint in its 

entirety, construing the allegations therein so as to do justice, as required by Fed. R. Civ. P. 8(e), 

to determine whether it contains any allegations which, if proved, would entitle the plaintiff to the 
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relief sought. See id. (Citing IdeasOne Inc. v. Nationwide Better Health, 89 U.S.P.Q.2d 1952, 1953 

(T.T.A.B. 2009)). 

ARGUMENT 

A. Opposer’s Allegations that Applicant violated Section 1(b) of the Trademark Act are 

certainly “Plausible” 

When viewed within the factual context as presented in paragraphs 1-14 of the Notice of 

Opposition, there is certainly a clear question about Applicant’s true bona fide intent regarding the 

products upon which it intends to use the FORTITUDE mark under Section (1)(b) of the 

Trademark Act. Is it Applicant’s intent to use the mark FORTITUDE for “nutritional products” for 

animals and livestock when it initially provided the description of “processes and products that 

support human and animal health and wellbeing? Or is it now Applicant’s bona fide intent to use 

the mark for “disinfectants?” – a product description that appeared only after receipt of Opposer’s 

cease and desist letter and as an obvious “carve out” of its broad description to traverse the 

Examining Attorney’s refusal under Section 2(d). 

The answer to this question is very important.  In order to secure the benefits of the 

Trademark Act, namely a constructive use date, an applicant must meet certain statutory 

requirements. In particular, the applicant under Section 1(b)(2) “shall include specification of the 

…. goods in connection with which the applicant has a bona fide intention to use the mark” and 

such specification under Section 1(b)(3) “shall be verified by the applicant” under the penalties of 

perjury. The constructive use date provides, in relevant part, due notice to the public of applicant’s 

intentions, facilitates proper examination by the PTO, and accords the applicant potential rights of 

priority. 



8 
 

 On the one hand, as evidenced by its website prior to receipt of Opposer’s cease and desist 

letter, it was clear Applicant had the bona fide intent to use the mark for “nutritional” related 

products. [1 TTABVUE 21].  This fact is buttressed by the patent application Applicant filed 

shortly before filing its trademark application. [See Exhibit A -Abstract for U.S. Patent Appl. Ser. 

No. 17/001,440 as filed on August 4, 2020]. It is also buttressed by the companion trademark 

application Applicant filed to register the mark “4 CHIX and Design.” This application initially 

covered the same description as the subject application, namely, “processes and products that 

support human and animal health and wellbeing” but was later amended to read as “animal feed 

additives for use as a nutritional supplement for preventive health.” [See Exhibit B - U.S. 

Trademark Application Ser. No. 90/197,458 “4 CHIX and Design” as filed on September 21, 2020 

and amended on August 10, 2021]. 

Or is it now Applicant’s bona fide intent to use the mark for “disinfectants?” – a product 

description that appeared only after receipt of Opposer’s cease and desist letter and which 

amendment appears as no more than an obvious “carve out” of its broad description to traverse the 

refusal under Section 2(d). 

As recognized by the TTAB, the realities of the Applicant’s use or intended use should not 

be ignored. See In re: The Eyecare Foundations, Inc., 2011 TTAB Lexis 65 (TTAB Mar. 10, 2011) 

(“We agree with the Trademark Examining Attorney that this tribunal should not be required to 

ignore the realities of use actually made by applicant merely because it made a tactical decision 

explicitly to carve out from the application’s recitation of services what are arguably its core 

services – motivated only by the desire to foil a refusal of mere descriptiveness.” (Copy 

attached – Appendix of Unreported Cases); see also In re DNI Holdings, Ltd., 77 USPQ2d 1435 

(TTAB 2005) (“Accordingly, despite Applicant’s tactical decision to carve them out of its recitation 
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of services, we find that the relevant genus of services herein includes wagering on sporting 

events.”).  Similarly, In re Allied Stores Corp., 153 USPQ 84 (TTAB 1967), the Board looked 

beyond the stated description and reviewed the specimens to determine the actual use of the mark. 

“Nutritional supplements” and “disinfectants” are drastically different “core” products that 

raise a question about Applicant’s true bona fide intent at the time it filed its intent to use 

application under Section 1(b). While an applicant has the right to amend and limit one’s 

description of goods, one does not have the right to drastically change the true nature of its bona 

fide intent at the time it filed the application without violating Section 1(b)(2) and (3), and without 

voiding the application ab initio. 

Under the legal standard, it is incumbent upon the Board to accept Opposer’s well pleaded 

factual allegations as true, and if the claim is plausible, then the Opposer has stated a claim for 

relief. In doing so, the Board has the right to consider the website material submitted, Applicant’s 

companion trademark application, and its related patent application that evidence Applicant’s bona 

fide intent. The only way of establishing Applicant’s true intent in this particular situation, is 

through the process of formal discovery. Accordingly, the Motion to Dismiss this claim should be 

denied. 

B. Opposer’s allegations of fraud are certainly plausible and are pled with sufficient 

particularity. 

As set forth In re Bose Corp., 580 F.3d 1240, 1245, 91 U.S.P.Q. 2d 1938 (Fed. Cir. 2009), 

the elements of a claim for fraud on the Patent and Trademark Office are as follows: 

1. The applicant or registrant must knowingly make a false material representation. 
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2. That the false material representation was made with the intent to deceive the PTO, and 

finally, 

3. That the PTO relied upon the material false representation. 

  Applicant contends that the Notice of Opposition should be dismissed because, with 

respect to the element of Applicant’s intent, there are effectively no alleged facts or circumstances 

by which a finder of fact could affirm the state of mind allegation. Specifically, Applicant alleges 

in its Motion at page 4 that Opposer “has not yet produced clear and convincing evidence about 

false material representations of fact by Beneficial Biome in this application” and that Opposer 

“has not shown Beneficial Biome’s intent to defraud the Trademark Office and thus a claim of 

fraud is far from clear.” [16 TTABVUE 5-6]. 

Fed. R. Civ. P. 9(b) requires that the circumstances constituting the alleged fraud to be 

stated with particularity, but expressly permits conditions of a person’s state of mind, such as 

“knowledge” and “intent” to be alleged generally. See Fed. R.Civ. P. 9(b). Federal Circuit precedent 

recognizes that under Rule 9(b), the “knowledge” and “intent” elements of a claim sounding in 

fraud may be alleged generally; however, Federal Circuit precedent also requires that “a pleading 

must still allege sufficient underlying facts from which a court may reasonably infer that a party 

acted with the requisite state of mind.” Exergen Corp. v. Wal-Mart Stores, Inc. 575 F.3d 1312, 

1327, n. 4, 91 U.S.P.Q. 2d (BNA) 1656 (Fed. Cir. 2009). 

Applicant’s attempt to require Opposer, at the pleading stage, to satisfy the clear and 

convincing standard, which applies to a determination on the merits, is improper. In Exergen, 

supra, the Federal Circuit clearly explained the difference in the inference to be drawn from the 

facts alleged at the pleading stage versus the facts to be proved on a determination of the merits of 

a claim sounding in fraud. As stated: 
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In contrast to the pleading stage, to prevail on the merits, the accused infringer must prove 
both materiality and intent by clear and convincing evidence . . . Whereas an inference of 
deceptive intent must be reasonable and drawn from a pleading’s allegations of underlying 
fact to satisfy Rule 9 (b), this inference must be ‘the single most reasonable inference able 
to be drawn from the evidence to meet the clear and convincing standard.’ 
 

Exergen makes clear that, at the pleading stage, the requirements of Rule 9(b) govern, and not the 

“clear and convincing” standard which must be met to prevail on the merits. To satisfy Rule 9(b), 

a complaint need only include sufficient allegations of underlying facts from which a court may 

reasonably infer the requisite knowledge and intent elements of a claim for fraud. See Exergen, 

575 F.3d at 1328-29. “A reasonable inference is one that is plausible and that flows logically from 

the facts alleged, including any objective indications of candor and good faith.” Id. at 1329 n. 5. 

 In Daimlerchrysler Corp. v. American Motors Corp., 94 U.S.P.Q. 2d 1086 (TTAB 2010), 

the Board held that “where a pleading asserts that a known misrepresentation, on a material matter, 

is made to procure a registration, the element of intent, indispensable to a fraud claim, has been 

sufficiently pled.” In that case, the petitioner pled that the respondent had submitted a Statement 

of Use and specimens to the PTO in which the respondent represented that it was using its mark 

in commerce with automobiles and structural parts for automobiles, when, in fact, respondent 

never offered, advertised or sold automobiles or structural parts under its mark. Id. The Board 

concluded that such allegations, when combined with references to “material misrepresentations” 

“knowingly made” and “to procure” a registration, constituted sufficient allegations of 

respondent’s intent to deceive the PTO, and satisfied not only the particularity requirements of 

Rule 9 (b), but also the general pleading requirements for fraud under In re Bose, supra. Id. 

Contrary to Applicant’s attempt to place the burden on Opposer to state “clear and 

convincing” facts to show material misrepresentations and a clear intent to defraud, Opposer need 

only allege facts from which the Applicant’s state of mind and misrepresentations may be inferred. 
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As recognized in Bose Corp., because “direct evidence of deceptive intent is rarely available, 

such intent can be inferred from indirect and circumstantial evidence.” 580 F.3d at 1245 

(emphasis added and citation omitted).   

As stated in paragraphs 22-26 of the Notice of Opposition, Opposer effectively alleges two 

types of fraud upon the PTO by Applicant: First, that Applicant intentionally misled the Examining 

Attorney about the true nature of its intended products. And secondly, that Applicant specifically 

misled the Examining Attorney when it continued to assert that no other persons have the right to 

use the FORTITUDE mark, when in fact Applicant had received actual and formal notice of 

Opposer’s exclusive and registered rights to the FORTITUDE mark for closely related products.   

In this connection, Opposer’s allegations are not general or conclusory, but rather provide 

specific facts from which Applicant’s intent may be inferred. See Meth Lab Clearup LLC v. 

Spaulding Decon, LLC, No. 8:10-cv-2550-T-30TGW, 2011 U.S. Dist. Lexis 14455, *6 (M.D. Fla. 

Feb 4, 2011) (defendants had sufficiently alleged a claim of fraud, based on facts that the plaintiffs 

knowingly submitted false affidavits claiming that the marks at issue had become distinctive 

through substantial and exclusive use, when they knew that they were not, in fact, the only users 

of the marks.” (Copy attached - Appendix of Unreported Cases). Cf. Swiss Watch Int’l, Inc. 

Federation of the Swiss Watch Indus., 2012 TTAB LEXIS 3, *52 (TTAB Jan. 30, 2012) (recognizing 

that “deliberately omitting relevant portions of a document, or making a statement that, while true, 

gives only part of the story and therefore is deliberately designed to mislead, may be treated as a 

false statement in this effect and also show the necessary element of intent.). (Copy attached-

Appendix of Unreported Cases). 

Paragraph 24 of the Notice of Opposition specifically alleges that Applicant’s amendment 

to the description of goods to “disinfectants” was (1) intentionally false and misleading; (2) 
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purposely misled the Examining Attorney as to the true nature of Applicant’s intended products, 

and (3) through such deceitful actions, prompted the Examining Attorney’s reliance to withdraw 

the refusal under Section 2(d). 

Paragraph 25 of the Notice of Opposition specifically alleges that Applicant’s amendment 

and arguments following Opposer’s cease and desist letter were (1) intentionally false and 

misleading; (2) violated Applicant’s claims that to the best of its knowledge and belief, “no other 

persons have the right to use the FORTITUDE mark…” under the penalties of perjury, 

notwithstanding Opposer’s cease and desist letter, and (3) through such deceitful actions, prompted 

the Examining Attorney’s reliance on such representations to withdraw the refusal under Section 

2(d). 

By any standard, Opposer has alleged each element of its claim for fraud by Applicant. To 

the extent factual allegations are specifically alleged, it is incumbent upon the Board to make the 

necessary inferences, accept such allegations as true, and to the extent Applicant’s fraudulent 

actions are plausible, deny Applicant’s Motion to Dismiss Opposer’s claims for fraud. 

C. Applicant Prematurely seeks a Motion for Summary Judgment on Opposer’s 

Likelihood of Confusion Claim 

In paragraphs 27- 36 of the Notice of Opposition, Opposer alleges a claim for a likelihood 

of confusion under Section 2(d) of the Trademark Act. Applicant moves to dismiss under Rule 

12(b)(6) on the grounds that Opposer “has not shown a buyer would have confusion between 

Beneficial Biome’s product and the product of Daniel Baum and thus a likelihood of confusion is 

far from possible.” [ 16 TTABVUE 8]. 
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Opposer has sufficiently alleged a likelihood of confusion. In paragraph 5 of the Notice of 

Opposition, Opposer clearly sets forth its prior use and registration of the mark FORTITUDE. In 

paragraphs 29-31, Opposer alleges that such products are likely to be purchased by the same class 

of customer (e.g., farmers) and in paragraph 32, that such products are apt to move within the same 

channels of trade. By reason of such similarity between the identical marks, the class of customer 

and channels of trade, Opposer has sufficiently alleged that a likelihood of confusion is apt to be 

created once Applicant commences use of the FORTITUDE mark, regardless of Applicant’s real 

intended product – whether it be the “nutritional supplements” as initially intended, or the 

“disinfectants” it now claims. 

Again, it is incumbent upon the Board to accept the well pleaded facts to be true, and if the 

claim is plausible, deny the Motion to Dismiss. 

CONCLUSION 

While its Opposer’s position that Applicant’s Motion to Dismiss should be denied in its 

entirety, in the event the Board should decide to grant in whole or in part Applicant’s motion, the 

Opposer should be afforded the opportunity to amend its Notice of Opposition in relevant part. As 

noted in TBMP Section 503.03 (citing Fed. R. Civ. P. 15(a)(1)(B)), a notice of opposition may be 

amended by leave of the Board which is freely given when justice so requires. Thus, in the event 

the Board should find that the Notice of Opposition in whole or in part fails to state a claim, 

Opposer respectfully requests leave to file an amended Notice of Opposition in accordance with 

the Board’s decision.  

 

Respectfully submitted,  
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DANIEL BAUM COMPANY  

/Barth X. deRosa/ 

 __________________________________ 
Barth X. deRosa  
BELZER PC  
2905 Bull Street 

                                                                                    Savannah, GA 31405 
Direct: 202-408-5955  
General: 912-236-3001 
Fax: 912-236-3003 
 bderosa@belzerlaw.com  
Counsel for Opposer 
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CERTIFICATE OF SERVICE 
 
 

Pursuant to TBMP Section 113, TTAB Rule 2.119(a) and the Federal Rule of Civil Procedure 4 
(h)(1), Attorney for Opposer certifies that a true copy of the foregoing Memorandum in Opposition 
to Applicant’s Motion to Dismiss under Rule 12(b)(6), together with Exhibits A-B and the 
Appendix of Unreported Cases was served on the below party by email this May 10, 2023: 
 
 

Charles McCloskey 
13321 N. Outer 40 Rd, Ste. 100 

Town & Country, MO 63017-5945 
Email: chuck@mccloskeypatentlaw.com 

Attorney for Applicant 
 
 
 
 
 

By: /Barth X. deRosa/ 
Attorney for Opposer 
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