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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

FLOWERS BAKERIES BRANDS, LLC )  

 )  

                                              Opposer, )  
) 

v. ) Opposition No. 91278157 

) 

OWN YOUR HUNGER INC.  ) 

) 
 

 

Applicant. 

) 

) 
 

 

OPPOSER’S MOTION TO EXTEND REBUTTAL PERIOD AND TO ACCEPT 

REBUTTAL DECLARATION OF ASHLEY SMITH 

 

 Pursuant to Federal Rule Civil Procedure 6(b), Opposer Flowers Bakeries Brands, LLC 

respectfully requests the Board to enter a limited enlargement of the rebuttal period in this action 

and to accept the Rebuttal Declaration of Ashley Smith, which Opposer has filed concurrently 

with this motion. 

 As grounds for this request, Opposer states that Opposer’s rebuttal testimony period 

ended on February 13, 2024. 9 TTABVUE. Although the declaration in question was executed 

and returned to Opposer’s counsel on February 13, 2024, it was not timely filed or served that 

day because of a docketing error, which led Opposer’s counsel mistakenly to believe the 

deadline for filing and serving the declaration was February 14, 2024. Opposer has, however, 

filed and served the declaration less than twenty-four hours after discovering the error and less 

than twenty-four hours after the close of Opposer’s rebuttal period. 

 Under Rule 6(b), an enlargement of time is appropriate “where the failure to act was the 

result of excusable neglect.” As the Supreme Court has held, the inquiry as to whether a party’s 

neglect is excusable is: 
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at bottom . . . an equitable one, taking account of all relevant circumstances 

surrounding the party’s omission. These include . . . [1] the danger of prejudice to 

the [nonmovant], [2] the length of the delay and its potential impact on judicial 

proceedings, [3] the reason for the delay, including whether it was within the 

reasonable control of the movant, and [4] whether the movant acted in good faith. 

Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. P’ship, 507 U.S. 380, 395 (1993).  

  Under an application of these factors, Opposer acknowledges that the delay was within its 

control. Nevertheless, the Supreme Court has held that Rule 6(b)’s “elastic” excusable neglect 

standard “is not limited strictly to omissions caused by circumstances beyond the control of the 

movant.” Id. at 392. Thus, the Board and other tribunals have recognized that that standard is 

broad enough to authorize relief based on docketing errors such as the one here. See NetIQ Corp. 

v. Egis Inc., No. 91187844, 2011 WL 3828717, at *2 (T.T.A.B. Aug. 9, 2011) (nonprecedential) 

(granting Rule 6(b) motion where applicant’s counsel “incorrectly advised his staff of the due 

date by one day”); see also Washington v. Ryan, 833 F.3d 1087, 1099 (9th Cir. 2016) (“[W]here 

other factors counsel relief, a calendaring mistake and related failure to catch that mistake is no 

bar to [relief under the Pioneer test].”); Davis v. Lifetime Cap., Inc., No. 3:04CV00059, 2015 

WL 13651209, at *1 (S.D. Ohio Apr. 8, 2015) (granting Rule 6(b) motion arising from “an 

unintentional oversight due to an experienced legal assistant making a ‘totally inadvertent 

docketing error’”). 

 Moreover, there is no danger of prejudice to Applicant, whose trial brief is not due until 

May 13, 2024, and whose counsel has received the declaration at issue less than a day after the 

deadline for its filing and service. See Seattle Pac. Indus. v. Brieland Pro. Graphics Ltd., 45 

U.S.P.Q.2d 1478, 1479 (T.T.A.B. 1997) (granting Rule 6(b) motion and observing that 

“[a]pplicant’s explanation as to its mistaken interpretation of the rules clearly demonstrates that 

the delay was not willful; the five-day delay in filing applicant’s brief has had a negligible 
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impact on the proceedings; and there is no evidence that opposer has been harmed by the 

delay”). This is perhaps particularly true because, with one exception—the updating of certain 

sales information set forth in Opposer’s opening trial testimony—the declaration at issue 

addresses alleged facts placed into evidence by Applicant itself and therefore already well within 

Applicant’s knowledge.  

 Finally, this is not a case in which Opposer has completely failed to prosecute its claims 

for months on end before seeking to avail itself of Rule 6(b). On the contrary, Opposer timely 

conducted discovery of Applicant and subsequently adduced extensive evidence and testimony 

in support of its case during its opening trial period. See 10 TTABVUE through 21 TTABVUE. 

Moreover, the document at issue was diligently prepared and executed prior to the relevant 

deadline but was not filed and served because of an inadvertent error in Opposer’s counsel’s 

office. See Pepsico, Inc. v. Princci, No. 91187023, 2014 WL 1679144, at *6 (T.T.A.B. Apr. 14, 

2014) (nonprecedential) (granting Rule 6(b) motion with observations that “applicant’s delay of 

one day caused no prejudice to opposer” and that “there is no evidence that applicant’s delay of 

one day was the result of bad faith”). 

 Opposer therefore requests the Board to enlarge its rebuttal period by one day and to 

accept the Rebuttal Declaration of Ashley Smith. 

     

 

 

Kilpatrick Townsend & Stockton LLP 

1100 Peachtree Street, Suite 2800 

Atlanta, Georgia  30309 

404-815-6500 

 

Dated:  February 14, 2024 

Respectfully submitted, 

 

/Theodore H. Davis Jr./ 

Theodore H. Davis Jr. 

tdavis@kilpatricktownsend.com 

Prathyusha Chenji  

pchenji@ktslaw.com  
                

Attorneys for Opposer  
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

FLOWERS BAKERIES BRANDS, LLC )  

 )  

                                              Opposer, )  
) 

v. ) Opposition No. 91278157 

) 

OWN YOUR HUNGER INC.  ) 

) 
 

 

Applicant. 

) 

) 
 

  

I certify that a true and correct copy of this document was served on Applicant on February 

14, 2024, via email to the address below: 

Brittany Faye Meyer-Belnap, Esq. 

brittanymb@gmail.com 

   

 

/Theodore H. Davis Jr./ 

Theodore H. Davis Jr. 

tdavis@kilpatricktownsend.com 

 

       Attorney for Opposer  


