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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer information

Name Andreas Stihl AG &Co. KG

Granted to date
of previous ex-
tension

08/17/2022

Address BADSTRASSE 115
WAIBLINGEN, 71336
GERMANY

Attorney informa-
tion

MARY DALTON BARIL
MCGUIREWOODS LLP
800 EAST CANAL STREET GATEWAY PLAZA
RICHMOND, VA 23219
UNITED STATES
Primary email: mbaril@mcguirewoods.com
Secondary email(s): celler@mcguirewoods.com, trade-
marks@mcguirewoods.com, charlacher@mcguirewoods.com
8047751169

Docket no. 2080847-8064

Applicant information

Application no. 90782295 Publication date 04/19/2022

Opposition filing
date

08/16/2022 Opposition period
ends

08/17/2022

Applicant Excel Industries, Inc.
200 S. RIDGE ROAD
HESSTON, KS 67062
UNITED STATES

Goods/services affected by opposition

Class 007. First Use: None First Use In Commerce: None
All goods and services in the class are opposed, namely: Riding lawn mowers

Grounds for opposition

Priority and likelihood of confusion Trademark Act Section 2(d)

Mark cited by opposer as basis for opposition

U.S. application
no.

79319404 Application date 07/29/2021

Registration date NONE Foreign priority
date

03/15/2021

https://estta.uspto.gov


Word mark EVO

Design mark

Description of
mark

NONE

Goods/services Class 007. First use: First Use: None First Use In Commerce: None

Robotic lawnmowers

Attachments Notice of Opposition re ZEVO.pdf(92226 bytes )
Exhibit A_NOO to ZEVO.pdf(718339 bytes )
Exhibit B_NOO to ZEVO.pdf(18626 bytes )

Signature /Christel E. Harlacher/

Name Christel E. Harlacher

Date 08/16/2022



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In re Application of: Excel Industries, Inc. 

 

Serial No.:  90/782,295 

 

Filed:    June 18, 2021 

 

Mark:   ZEVO 

 

Published:  April 19, 2022 

 

 

Andreas Stihl AG & Co. KG  ) 

      ) 

  Opposer,   ) 

v.      ) Opposition No. ________________ 

      ) 

      ) 

Excel Industries, Inc.          ) 

      ) 

  Applicant.   ) 

____________________________________ 

 
 

NOTICE OF OPPOSITION 
 

 Opposer, Andreas Stihl AG & Co. KG, a limited partnership duly organized and 

existing under the laws of Germany, with a mailing address at Badstr. 115, 71336 

Waiblingen, Germany (“Opposer”), would be damaged by registration of the mark shown 

in Application Serial No. 90/782,295 and hereby opposes the same under Section 13 of 

the Trademark Act of July 5, 1946, 15 U.S.C. §1063, as amended.   

 As grounds of opposition, Opposer alleges that: 

1. Applicant, Excel Industries, Inc., a Kansas corporation with a mailing address 

at 200 S. Ridge Road, Hesston, Kansas, 67062 (“Applicant”) seeks to register ZEVO (the 

“ZEVO Mark” or “Applicant’s Mark”), Application Serial No. 90/782,295 (“Applicant’s 



Application”), as a trademark for “Riding lawn mowers” in International Class 7 

(“Applicant’s Goods”), as evidenced by publication of the mark in the Official Gazette on 

April 19, 2022. 

2. Applicant’s Mark was submitted for registration under Section 1(b) of the 

Trademark Act, claiming a bona fide intent to use Applicant’s Mark in the United States 

in connection with Applicant’s Goods.  

3. Opposer produces the number one selling brand of chainsaws and a full line of 

outdoor power tools from blowers, trimmers, brushcutters, to construction tools, 

including robotic lawnmowers.  Opposer intends to begin providing a line of robotic 

lawnmowers (“Opposer’s Goods”) under its EVO trademark (the “EVO Mark”).  

4.  To protect its trademark rights in the EVO Mark, Opposer filed U.S. 

Application Serial No. 79/319,404 (“Opposer’s Application”) with the United States 

Patent and Trademark Office (“USPTO”) in connection with “Robotic lawnmowers” in 

International Class 7.  A true and correct copy of Opposer’s Application and a current 

Trademark Status and Document Retrieval report for Opposer’s Application are attached 

as Exhibit A.   

5. Opposer filed Opposer’s Application based on Section 66(a) of the Trademark 

Act as an extension of International Registration No. 1,611,208 (“Opposer’s International 

Registration”), which registered on July 29, 2021.  Opposer’s International Registration is 

based on European Union Trademark Reg. No. 018426551 and affords Opposer’s 

Application with a priority date of March 15, 2021.  A true and accurate copy of WIPO’s 

Madrid Monitor Report for Opposer’s International Registration is attached as Exhibit B.  



6. Applicant’s Application was filed on June 18, 2021 based on Section 1(b) of 

the Trademark Act.  On information and belief, Applicant had not begun use of the 

ZEVO Mark in U.S. commerce prior to filing Applicant’s Application.  Thus, there is no 

issue as to priority with respect to the mark Applicant seeks to register: Opposer has 

priority over the ZEVO Mark. 

7. Despite Opposer’s priority to the EVO Mark over Applicant’s ZEVO Mark, the 

Examining Attorney for Opposer’s Application erroneously cited Applicant’s Application 

as a Prior-Filed Application against Opposer’s Application in a Non-Final Office Action 

for Opposer’s Application dated April 27, 2022 (the “Office Action”).  On June 10, 2022, 

Opposer responded to the Office Action noting the Examining Attorney’s error regarding 

priority, and the Examining Attorney subsequently withdrew the citation of Applicant’s 

Application against Opposer’s Application and approved Opposer’s Application for 

publication.  

 8. Applicant’s intended use and attempt to register the ZEVO Mark in 

International Class 7 for “Riding lawn mowers” is likely to cause confusion with 

Opposer’s senior EVO Mark.   

9. Pursuant to Trademark Rule 2.102, Opposer obtained extensions of time 

for filing a Notice of Opposition against Applicant’s Application until and including 

August 17, 2022.   

First Ground for Opposition 

(Likelihood of Confusion) 

10. Paragraphs 1 through 10 are incorporated and made a part of this Ground for 

Opposition.  



11.  Opposer has priority in the EVO Mark based on its priority date in Opposer’s 

Application, which is before Applicant filed its intent-to-use application or began using 

Applicant’s Mark.   

12.  Opposer’s EVO Mark and Applicant’s ZEVO Mark are substantially similar 

in overall appearance, sound and commercial impression.  The ZEVO Mark completely 

subsumes the EVO Mark, the marks rhyme and have the same cadence, and the marks 

look similar.  Although the “Z” in Applicant’s Mark is absent in Opposer’s Mark, that 

difference is ultimately insufficient to differentiate Applicant’s Mark from Opposer’s 

EVO Mark.   

13. The commercial impression of Applicant’s Mark is so similar to that of the 

EVO Mark that upon encountering Applicant’s Mark, consumers are likely to assume 

that Applicant’s Mark is the EVO Mark, resulting in damage to Opposer’s reputation.   

14. Applicant’s Goods are identical to some of the goods sold by the Opposer and 

very closely related to the goods specifically identified in Opposer’s Application.  

Specifically, both the Applicant’s Mark and the Opposer’s Mark will be used in 

connection with lawnmowers.  This overlap only increases the likelihood that consumers 

will assume that Applicant’s Goods emanate from the same source, are sponsored by, or 

in some other way are directly or indirectly associated with Opposer to the detriment of 

Opposer. 

15. Upon information and belief, Applicant’s Goods and Opposer’s Goods are the 

same general nature and are or will be both marketed and provided to the same class of 

trade through similar channels of distribution. 



16. Because of the similarity between Applicant’s ZEVO Mark and Opposer’s 

EVO Mark, and between the goods of Applicant and Opposer, Applicant’s proposed use 

of the Applicant’s Mark is likely to cause confusion, mistake or deception that 

Applicant’s Goods are those of Opposer, or otherwise endorsed, sponsored, approved or 

provided by, or are in some other way directly or indirectly related to Opposer, which 

will damage Opposer and its reputation. 

17. Opposer has no control over the nature and quality of the goods in 

connection with which the Applicant intends to use Applicant’s Mark.  Any objections or 

faults found with Applicant’s Goods bearing Applicant’s Mark, because of false 

association with Opposer, will inflict serious injury upon Opposer’s reputation.   

18. For at least the reasons set forth above, Opposer and its goodwill will be 

damaged by Applicant’s use and registration of ZEVO. 

19. Thus, Applicant’s Mark should be refused registration pursuant to Section 

2(d) of the Lanham Act, 15 U.S.C. § 1052(d). 

WHEREFORE, Opposer, Andreas Stihl AG & Co. KG prays that 

the Application Serial No. 90/782,295 be refused, that no registration on it be issued to 

Applicant and that this Opposition be sustained in Opposer’s favor.   

The requisite fee of $600.00 has been paid by Opposer’s Counsel. 

    

Respectfully Submitted, 

   ANDREAS STIHL AG & CO. KG 

Dated: August 16, 2022  By:  /Mary Dalton Baril/   
Mary Dalton Baril 
McGuire Woods, LLP 
Gateway Plaza 



800 East Canal Street 
Richmond, Virginia 23219 
(804) 775-1169 
mbaril@mcguirewoods.com 
trademarks@mcguirewoods.com  
 
Counsel for Andreas Stihl AG & Co. KG 



 

CERTIFICATE OF SERVICE 

 Pursuant to Sections 2.101(a), (b), and (e), I hereby certify that this Notice of 

Opposition was filed on August 16, 2022, via ESTTA, which will prompt the Board to 

serve this Notice of Opposition on the Applicant, satisfying the service requirements 

under the Rules. 

        /Mary Dalton Baril/   
 
                   Mary Dalton Baril 
 

 



REQUEST FOR EXTENSION OF PROTECTION

SERIAL NUMBER: 79319404

FILING DATE: 07/29/2021

The table below presents the data as entered.
 

Input Field Entered

MARK SECTION

IMAGE \\TICRS\EXPORT18\IMAGEOUT18\793\194\79319404\xml1\APP0002.JPG

COLLECTIVE, CERTIFICATE OR GUARANTEE
MARK

NO

MARK IN STANDARD CHARACTERS YES

MARK IN COLOR NO

THREE DIMENSIONAL MARK NO

SOUND MARK NO

TM IMAGE: COLOR NO

IMAGE FILE NAME \\TICRS\EXPORT18\IMAGEOUT18\793\194\79319404\xml1\APP0002.JPG

TYPE (IMAGE TYPE) JPG

TEXTUAL ELEMENTS OF MARK EVO

HOLDER DETAILS

CLIENT IDENTIFIER 1366297

NOTIFICATION LANGUAGE ENGLISH

NAME Andreas Stihl AG & Co. KG

ADDRESS Badstr. 115

  71336 Waiblingen

COUNTRY Germany

ENTITLEMENT ESTABLISHMENT European Union

LEGAL NATURE Not provided

LEGAL NATURE: PLACE INCORPORATED Not provided

CORRESPONDENCE INDICATOR YES

BASIC GOODS AND SERVICES

VERSION OF NICE CLASSIFICATION USED 11-2021

NICE CLASSIFICATION 07

GOODS AND SERVICES Robotic lawnmowers.

PARIS PRIORITY DETAILS

PARIS PRIORITY CODE: European Union

PARIS PRIORITY APPLICATION NUMBER 018426551

PARIS PRIORITY APPLICATION DATE 03/15/2021

BASE REGISTRATION DETAILS

BASE REGISTRATION NUMBER 018426551

../APP0002.JPG


BASE REGISTRATION DATE 07/06/2021

BASE APPLICATION NUMBER 018426551

BASE APPLICATION DATE 03/15/2021

REPRESENTATIVE DETAILS

CLIENT IDENTIFIER 1366298

NAME GLEISS LUTZ HOOTZ HIRSCH PARTMBB RECHTSANWÄLTE,

  STEUERBERATER

ADDRESS Lautenschlagerstraße 21

  70173 Stuttgart

COUNTRY Germany

INTENT TO USE GROUP

CONTRACTING PARTY CODE United States of America

DESIGNATIONS

DESIGNATIONS UNDER THE PROTOCOL United States of America

INTERNATIONAL REGISTRATION DETAILS

INTERNATIONAL REGISTRATION NUMBER 1611208

INTERNATIONAL REGISTRATION DATE OF
MARK

07/29/2021

INTERNATIONAL REGISTRATION EXPIRY DATE 07/29/2031

EFFECTIVE DATE OF MODIFICATION 07/29/2021

NOTIFICATION DATE 09/02/2021

DATE OF RECORDAL IN INTERNATIONAL
REGISTER

08/20/2021

IB DOCUMENT ID 1489304901

OFFICE OF ORIGIN CODE European Union

OFFICE REFERENCE 79319404

TRANSACTION TYPE VALUES Initial Designation

ORIGINAL LANGUAGE ENGLISH

INSTRUMENT UNDER WHICH CONTRACTING
PARTY IS DESIGNATED

Protocol

DURATION OF MARK (YEARS) 10

 













1611208- EVO   

Full details / English   

Current Status

180 Expected expiration date of the registration/renewal
29.07.2031

151 Date of the registration
29.07.2021

270 Language of the application
English

732 Name and address of the holder of the registration
Andreas Stihl AG & Co. KG 
Badstr. 115 
71336 Waiblingen (DE)

812 Contracting State or Contracting Organization in the territory of which the holder has a real and effective industrial 
or commercial establishment
EM

740 Name and address of the representative
GLEISS LUTZ HOOTZ HIRSCH PARTMBB RECHTSANWÄLTE, STEUERBERATER 
Lautenschlagerstraße 21 
70173 Stuttgart (DE)

540 Mark
EVO

541 Reproduction of the mark where the mark is represented in standard characters

511 International Classiication of Goods and Services for the Purposes of the Registration of Marks (Nice 
Classiication) - NCL(11-2021)

07 Robotic lawnmowers. 

821 Basic application
EM, 15.03.2021, 018426551

822 Basic registration
EM, 06.07.2021, 018426551

300 Data relating to priority under the Paris Convention and other data relating to registration of the mark in the 
country of origin
EM, 15.03.2021, 018426551

832 Designation(s) under the Madrid Protocol
AU - CA - NZ - US

527 Indications regarding use requirements
NZ - US

Transaction History

expand none

Madrid Monitor International Trademark 

1611208- EVO Printed: 2022-08-16 13:13
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