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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark Application Serial No. 90867628
Published in the Official Gazette on June 7, 2022.
For the mark: TRIZZY

TRAVON D. HOWARD
Opposer,
OPPOSITION NO. 91276970
ADAM KAMUDA; ASHLEY DAVIDOCK;
STEVEN ARCH; NICHOLAS BURDI;
ZACHARY BURDI; STEVEN DIMOVSKI

Applicant.

OPPOSER’S MOTION FOR LEAVE TO FILE AMENDED COMPLAINT

COMES NOW Opposer Travon D. Howard (“Opposer”) by and through his undersigned
counsel and pursuant to Fed. R. Civ. P. 56, 37 C.F.R. 2.127, and TBMP § 528, Opposer
concurrently moves for summary judgment refusing to register Application Serial No. 90/867,628
(the “Application”) filed by Applicants Adam Kamuda, Ashley Davidock, Steven Arch, Nicholas
Burdi, Zachary Burdi, and Steven Dimovski. Opposer moves for summary judgment on the
grounds of (a) priority and likelihood of confusion and (b) Applicants’ lack of a bona fide intent
to use the mark in commerce.

Upon information and beliefs arising from discovery, which are now completed, Opposer
hereby simultaneously moves, pursuant to Fed. R. Civ. P. 15(a)(2) and TBMP § 528.07(a) to
amend its pleadings to plead an additional mark, Application Serial Nos. 97/702,868 and

97/934,250, for the marks TRIZZY.



Pursuant to Federal Rules, a party may amend a pleading at any time before trial with leave
from the tribunal. Fed. R. Civ. R. P. 15(a). “The court should freely give leave when justice so
requires. /d. “[T]he Board liberally grants leave to amend pleadings at any stage of a proceeding
when justice so requires unless entry of the proposed amendment would violate settled law or be
prejudicial to the rights of the adverse party or parties.” TBMP § 507.02. A motion to amend
should only be denied if the nonmoving party can demonstrate: “undue delay, bad faith or dilatory
motive on the part of the movant, . . . [or] undue prejudice to the opposing party by virtue of
allowance of the amendment . . . .” Foman V. Davis, 371 US 178, 182 (1962). Where a party seeks
summary judgment on unpleaded grounds, the Board typically allows the movant time to seek
leave for an amended pleading. See Giersch v. Scripps Networks Inc. 85 USPQ2d 1306, 1309 n.3
(TTAB 2007); Fishking Processors Inc. v. Fisher King Seafoods Ltd., 83 USPQ2d 1762, 1766 n.3
(TTAB 2007) (Board sua sponte allowed movant time to amend pleading to assert matter raised
at summary judgment.

There has been no undue delay in this instant action, and amending the Notice of
Opposition will result in no prejudice to Applicants. Discovery only closed on September 1, 2023,
and only a short period has passed since Opposer learned of the new basis to oppose Applicants’
mark. Thus, there has been no undue delay. See Ashland Licensing & Intellectual Property LLC v.
Sunpoint Int’l Group USA Corp., 119 USPQ2d 1125 (TTAB 2016). No testimony has been served
yet, and Opposer believes that amending the Notice of Opposition will require reopening
discovery.

Opposer seeks to plead ownership of the Application Serial Nos trademark applications.
97/702,868 and 97/934,250. Opposer pleaded use and ownership of the TRIZZY mark in the initial

Notice of Opposition but did not plead ownership of its corresponding US trademark application.



Applicants were made aware of the use of Opposer’s additional pleaded mark and the use of
Opposer’s mark on the goods offered in connection with the additional application. The TRIZZY
mark is related to the other pleaded mark and is part of the same series of goods. As a result,
Applicants had notice prior to this amendment of Opposer’s additional mark and various goods
offered in connection with the mark.

Opposer has attached a copy of its proposed amended complaint as Exhibit A.

WHEREFORE, Opposer respectfully requests that the Motion for Leave to File an
Amended Complaint be granted and that the Board accept the attached Amended Notice of
Opposition.

Travon D. Howard

Dated: October 15, 2023. /Leland J Mack Jr., Esqg./

Leland J. Mack Jr., Esq.
Mack Law, PLLC

305 Broadway, 7" Floor

New York, New York 10007
Phone: (212) 500-3290

Fax: (929) 800-6610

Email: Leland@mackesg.com
Trademarks@mackesg.com

Attorney for Opposer


mailto:Leland@mackesq.com
mailto:Trademarks@mackesq.com

CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of Opposer’s Motion for Leave to Amend to
File an Amended Complaint has been served on Counsel for Applicant by forwarding said copy
on October 15, 2023, via Electronic mail at the address below:

Ronald A. DiCerbo
McAndrews, Held & Malloy, LTD.
500 West Madison Street, 34th Floor
Chicago, Illinois 60661
Phone: (312) 775-8000
Email: rdicerbo(@mcandrews-ip.com, e@mcandrews-ip.com

Dated: October 15, 2023. /Leland J Mack Jr., Esqg./
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark Application Serial No. 90867628
Published in the Official Gazette on June 7, 2022.
For the mark: TRIZZY

TRAVON D. HOWARD
Opposer,
OPPOSITION NO. 91276970
ADAM KAMUDA; ASHLEY DAVIDOCK;
STEVEN ARCH; NICHOLAS BURDI;
ZACHARY BURDI; STEVEN DIMOVSKI

Applicant.

(PROPOSED) AMENDED NOTICE OF OPPOSITION

Opposer Travon D. Howard (“Travon” or “Opposer”) will be harmed by registration of the
applied-for mark “TRIZZY” that is the subject of Application Ser. No. 90/867,628 (the
“Application”) filed by Adam Kamuda, Ashley Davidock, Steven Arch, Nicholas Burdi, Zachary
Burdi, and Steven Dimovski (all collectively “Applicants”). Opposer hereby opposes the
Application pursuant to 15 U.S.C. § 1063 and 37 C.F.R. § 2.104 on the basis that (i) the “TRIZZY”
mark is likely to cause confusion with Opposer’s federally registered mark and other U.S.
Trademark Applications that features TRIZZY, which constitute Opposer’s TRIZZY brand, in
violation of 15 U.S.C. § 1052(d); (ii) upon information and belief, Applicants have not engaged in
the bona fide use of Applicants’ applied-for mark in commerce and/or in the ordinary course of
trade on all the goods identified in the Application, and Applicants were not using the “TRIZZY”

mark in commerce on the date the Application was filed on a use basis for all the goods identified



in the Application, as required by 15 U.S.C. § 1051(a), rendering the Application void ab initio;
and (ii1) the Application is void for fraud.
The Parties

I. Opposer Travon D. Howard is an individual with a mailing address of 6
Westmoreland St., Whitesboro, New York 13492.

2. On information and belief, Adam Kamuda, Ashley Davidock, Steven Arch,
Nicholas Burdi, Zachary Burdi, and Steven Dimovski are individuals with a mailing address of
C/O McAndrews Held & Malloy, 34th Floor, 500 West Madison, Chicago, Illinois 60661.

Opposer’s Registered Mark, Applications, and its TRIZZY Brand Marks

3. Opposer restates and incorporates by reference the preceding allegations of its
Notice of Opposition, inclusive as if fully set forth herein.

4, Opposer is a well-known musician, recording artist, entrepreneur, manufacturer,
and seller of, inter alia, high-quality music production, musical composition, talent management,
music streaming, events, clothing, and merchandise to the general consumer public. Since June
2008, and for years, Opposer has continuously engaged in the design, development, manufacture,
production, advertising, marketing, promotion, distribution, and sale of goods through the United
States under the trademarks TRIZZY and TRIZZY Beats.

5. Opposer is the owner of U.S. Trademark Registration No. 6, 764, 219 for the
TRIZZY mark for use in connection with, “Musical recordings; Musical sound recordings;
Musical video recordings; Audio and video recordings featuring music and artistic performances;
Audio tapes featuring music; Children's educational music CDs and DVDs; Compact disc players;
Compact discs featuring music; Digital music downloadable from the Internet; Downloadable

music files; Downloadable musical sound recordings; Downloadable audio recordings featuring



music anthologies; Downloadable ring tones, graphics and music via a global computer network
and wireless devices; Phonograph records featuring music; Pre-recorded record albums featuring
music; Prerecorded audio tapes featuring music; Prerecorded video cassettes featuring music;
Prerecorded video tapes featuring music; Series of musical sound recordings; Visual recordings
and audiovisual recordings featuring music and animation,” in International Class 009; and
“Music composition for others; Music composition services; Music production services; Music
video production; Musical event booking agencies; Composition of music for others;
Entertainment information services, namely, providing information and news releases about a
musical artist; Entertainment services by a musical artist and producer, namely, musical
composition for others and production of musical sound recordings; Entertainment services in the
nature of live musical performances; Entertainment services in the nature of live visual and audio
performances, namely, musical band, rock group, gymnastic, dance, and ballet performances;
Entertainment services in the nature of presenting live musical performances; Entertainment
services, namely, non-downloadable ringtones, prerecorded music, and graphics presented to
mobile communications devices via a global computer network and wireless networks;
Entertainment services, namely, providing advice and information for music, video and film
concept and script development; Entertainment, namely, live performances by a musical band;
Hosting a back to school event in a shopping center featuring prizes, games, music, and a fashion
show; Live musical theater performances; Live performances by a musical group; Production of
music; Production of musical sound recording; Providing an Internet website portal featuring links
to musical artist websites and music performance ticket information; Providing on-line music, not
downloadable; Publishing of books, e-books, audio books, music and illustrations” in International

Class 041, which was filed with the United States Patent and Trademark Office (“USPTO”) on



April 22, 2021, on the basis of use in commerce, §1(a), and lists a first use anywhere date of June
1, 2008, and a first use in U.S. interstate commerce date of February 7, 2009.

6. Opposer is also the owner of U.S. Trademark Application Serial No. 97/702,868
for the mark “TRIZZY” for use in connection with “Clothing for men, women and children,
namely, shirts, T-shirts, jackets, sweatshirts, sweatpants, socks, tank tops, jerseys, shorts,
headwear, underwear, neckwear, coats and uniforms; footwear; gloves,” in International Class
025, which was filed with the USPTO on December 3, 2022, on the basis of use in commerce,
§1(a), and lists a first use anywhere date of June 1, 2008, and a first use in U.S. interstate commerce
date of February 7, 2009.

7. Opposer is also the owner of U.S. Trademark Application Serial No. 97/934,250
for the mark “TRIZZY” for use in connection with “printed matter, paper and stationery products,
namely, posters, stickers, bumper stickers, postcards, photographs, music magazines, calendars,
decals and concert souvenir programs,” in International Class 016, which was filed with the
USPTO on May 12, 2023, on the basis of use in commerce, §1(a), and lists a first use anywhere
date of June 1, 2008, and a first use in U.S. interstate commerce date of February 7, 2009. (all
collectively, the “TRIZZY Brand Marks”).

8. Opposer has a bona fide intention and is likely to expand its use of Opposer’s Marks
in connection with mobile applications and software as a service (SAAS) in the immediate future
and to eventually seek federal registration of Opposer’s Marks in connection with such goods.

0. Opposer currently sells, and for years has sold, its various audio, audiovisual, and
downloadable internet products, including fashion, clothing, merchandise, musical compositions,
talent management, marketing, and recording services, throughout the United States under the

trademarks TRIZZY and TRIZZY Beats.



10. The TRIZZY Brand marks are part of a family of marks owned by Opposer, each
built around the term TRIZZY.

1. Opposer uses TRIZZY as the dominant element in its family of TRIZZY Brand
marks, with words or terms either preceding or following TRIZZY .

12.  Opposer has extensively marketed its TRIZZY products and services in various
marketing channels, including, without limitation, the internet, national and international
streaming and aggregation platforms, and various social media platforms.

13. Opposer’s TRIZZY branded products and services are sold and distributed online
in retail stores and other ways.

14. Opposer has expended substantial time and resources in marketing products and
services sold under its various TRIZZY Brand marks and has built consumer recognition in the
TRIZZY Brand marks.

15. Opposer has regularly enforced its trademark rights in the TRIZZY Brand marks.

Applicants’ Attempt to Register its “TRIZZY” mark

16.  Opposer restates and incorporates by reference the preceding allegations of its
Notice of Opposition, inclusive as if fully set forth herein.

17.  On August 5, 2021, Applicants filed U.S. Trademark Application Ser. No.
90/867,628, for the mark “TRIZZY” (“Applicants’ Mark”) for use in connection with
“Downloadable computer application software for mobile phones, portable media players, and
handheld computers, namely, software for exercise and sports training; Downloadable mobile
applications for exercise and sports training,” in International Class 009; “Hats; Shirts; Shorts; T-

shirts; Uniforms; Headwear; Tank tops; Sweat pants; Sweat shirts,” in International Class 025; and



“Providing information in the field of exercise and sports training,” in International Class 041, on
the basis of intent to use, §1(b).

18. Opposer’s first use of and priority dates for its TRIZZY Brand marks predates
Applicants’ intent to use the applied-for mark.

19.  Many of the goods and services listed in the Application are identical to and directly
competitive with the goods and services offered by Opposer under its TRIZZY Brand marks.

20.  The goods and services listed in the Application that are not identical to Opposer’s
goods and services are complementary and commercially related to the clothing, merchandise, and
information provider-related products and services offered by Opposer under its TRIZZY Brand
marks.

Statutory Right to Oppose

21. Opposer restates and incorporates by reference the preceding allegations of its
Notice of Opposition, inclusive as if fully set forth herein.

22. Opposer first used and registered its TRIZZY Brand Marks in commerce prior to
the date when Applicants applied to register the “TRIZZY” mark.

23. Opposer used and registered its TRIZZY mark in commerce prior to the date when
the Application was filed on an intent-to-use basis under Section 1(b) of the Trademark Act, 15.
U.S.C. § 1051(b).

24. Opposer has priority over Applicants based on both Opposer’s prior registration of
the registered TRIZZY mark and Opposer’s prior common law rights in the TRIZZY Brand marks.

25.  Opposer sells clothing merchandise and has developed a mobile application under
its TRIZZY mark that is directly competitive and/or closely related to the goods and services listed

in the Application.



26.  If Applicants’ “TRIZZY” mark registers, it may limit, restrict, or otherwise
interfere with Opposer’s’ ability to use and protect Opposer’s TRIZZY Brand marks in connection
with the sale and promotion of its clothing merchandise, mobile application, music, and
information provider products and related services.

27.  Applicants’ use and registration of the “TRIZZY” mark will impair the value of
Opposer’s rights in its TRIZZY Brand marks.

28.  Applicants’ use and registration of the “TRIZZY” mark will cause harm to Opposer
and its business.

Priority and Likelihood of Confusion

29. Opposer restates and incorporates by reference the preceding allegations of its
Notice of Opposition, inclusive as if fully set forth herein.

30.  According to USPTO records, on August 5, 2021, Applicants filed the Application
under an intent to use filing basis §1(b), claiming a bona fide intent to use the applied-for mark in
U.S. interstate commerce in connection with all the goods and services listed in Applicants’
Application.

31. Since June 1, 2008, over thirteen (13) years prior to Applicants’ Application filing
date, Opposer's first use dates predate Applicants’ intent to use, and Opposer has continuously
used Opposer’s registered TRIZZY Mark, including the marks which are the subject of Opposer’s
other trademark applications, in the U.S. interstate commerce in connection with the goods and
services listed in Opposer’s respective trademark registration and applications.

32.  Based on the foregoing, Opposer has priority of use of Opposer’s Marks, as against

Applicants’ alleged mark, due to Opposer’s earlier use of Opposer’s Marks in U.S. commerce.



33.  Applicants’ “TRIZZY” mark is confusingly similar to Opposer’s TRIZZY mark,
and other marks containing the term TRIZZY.

34.  On information and belief, Applicants intended to market and endorse products
under the “TRIZZY” mark to many of the same class of consumers that Opposer offers and sells
its products under its family of TRIZZY marks.

35. On information and belief, Applicants intend to market and endorse products and
services under the “TRIZZY” mark sold in similar or identical channels of trade in which Opposer
offers and sells its products and services under the TRIZZY Brand marks, including, without
limitation, by selling such products and services on the internet.

36. The alliteration in Applicants’ “TRIZZY” mark renders it significantly similar in
sound and appearance to the alliterative nature of Opposer’s TRIZZY Brand marks.

37.  Applicants’ alleged junior “TRIZZY” mark is identical to Opposer’s senior mark,
TRIZZY, including the similarities in appearance, sound, meaning, and commercial impression..
When applied to Applicants’ alleged goods, it is likely to cause confusion, mistake, or deception
among consumers and the public within the meaning of 15 U.S.C. § 1052(d), thereby damaging
Opposer.

38. The goods listed in Applicants’ Application are similar or identical to those used
for the same or similar purpose. They will be advertised and promoted to and directed at the same
marketing and trade channels, that consumers familiar with Opposer’s TRIZZY marks would
mistakenly believe that Applicants’ “TRIZZY” mark is part of or an expansion of Opposer’s use
of its TRIZZY Brand marks to additional products and services.

39.  Applicants’ use of “TRIZZY” in connection with the promotion of clothing and

mobile applications are either competitive with or compatible with the TRIZZY branded clothing



and mobile application products and services of Opposer is likely to cause consumer confusion
about the source of Applicants’ goods and services.

40.  “TRIZZY,” when applied to Applicants’ goods or used in connection with its
services, will cause mistake and confusion among and deceive the trade and the public, with
consequential injury to Opposer.

41.  Applicants’ use and registration of the “TRIZZY” mark for the applied-for goods
and services will trade on Opposer’s goodwill in its TRIZZY Brand marks.

42. Opposer will be damaged if Applicants’ Application is allowed to register, in that
such registration will support and assist Applicants in the infringing use of the mark and will give
colorable exclusive statutory rights to Applicants or a potential assignee in violation and
derogation of the prior and superior common-law and federal trademark rights of Opposer.

Applicants’ Lack of Bona Fide Use of “TRIZZY”

43. Opposer restates and incorporates by reference the preceding allegations of its
Notice of Opposition, inclusive as if fully set forth herein.

44.  The Applicants’ Application was filed on an intent-to-use basis under Section 1(b)
of the Trademark Act, 15. U.S.C. § 1051(b).

45.  Upon information and belief, Applicants are not using and have not used
“TRIZZY” as a mark in commerce on all goods listed in the Application.

46. By way of example, Opposer’s review of Applicants’ website and social media
profile on Instagram revealed no use of “TRIZZY” on Hats; Shirts; Shorts; T-shirts; Uniforms;

Headwear; Tank tops; Sweatpants; Sweat shirts.



47. On information and belief, prior to and following the Application Date, Applicants
did not have a bona fide intent to use the applied-for mark in commerce in connection with all of
the goods and services listed in the Application.

48. Therefore, prior to and following the Application Date, Applicants did not have a
bona fide intent to use the applied-for mark in commerce in connection with all of the goods and
services listed in the Application.

49.  As Applicants did not have a bona fide intent to use the applied-for mark in
commerce, in connection with the goods and services listed in the Application, in contravention of

Section 1(b) of the Trademark Act, 15 U.S.C. § 1051(b), the Application should not register.

WHEREFORE, Opposer respectfully requests that registration for the mark sought to be
registered herein, “TRIZZY,” U.S. Trademark Application Ser. No. 90/867,628, be denied, and
that this opposition be sustained.

Travon D. Howard

Dated: October 15, 2023. /Leland J Mack Jr., Esqg./

Leland J. Mack Jr., Esq.
Mack Law, PLLC

305 Broadway, 7" Floor

New York, New York 10007
Phone: (212) 500-3290

Fax: (929) 800-6610

Email: Leland@mackesg.com
Trademarks@mackesg.com

Attorney for Opposer
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CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of Opposer’s (Proposed) Amended Notice of
Opposition has been served on Counsel for Applicants by forwarding said copy on October 15,
2023via Electronic mail at the address below:

Ronald A. DiCerbo
McAndrews, Held & Malloy, LTD.
500 West Madison Street, 34th Floor
Chicago, Illinois 60661
Phone: (312) 775-8000
Email: rdicerbo(@mcandrews-ip.com, e@mcandrews-ip.com

Dated: October 15, 2023. /Leland J Mack Jr., Esqg./
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