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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

CLOUD 9 COMICS LLC,  
 
 Opposer, 
 
  v. 
 
CLOUD 9 COMICS AND MORE LLC, 
 

Applicant 
 

Opposition No. 91274647 
 

 

APPLICANT’S MOTION TO DISMISS CLOUD 9 COMICS LLC’S 
OPPOSITION 

 
Pursuant to Federal Rule of Civil Procedure 12(b)(6) and TBMP § 503, Cloud 9 Comics 

and More LLC (“Applicant”) submits this Motion to Dismiss Cloud 9 Comics LLC’s (“Opposer”) 

Notice of Opposition (“Opposition” or “Opp.”) with prejudice for failure to state a claim upon 

which relief may be granted. 

Opposer has not alleged facts sufficient to support either claim asserted in its Opposition.  

Opposer’s likelihood of confusion claim requires it to allege that it has priority over the Cloud 9 

Comics name, but the Opposition’s allegations are limited to bare legal assertions with no factual 

support.  Opposer’s non-use claim is based on the mistaken assumption that online retail services 

do not qualify as retail services.  The Opposition should therefore be dismissed with prejudice. 

BACKGROUND 

 Applicant filed application numbers 90227076 (“the ’076 application”) and 90227277 

(“the ’277 application”) on September 30, 2020.  The ’277 application seeks registration of the 

mark CLOUD NINE COMICS AND MORE.  The ’076 application seeks registration of a mark 

consisting of two clouds over the phrase “Cloud 9 Comics and More.”  Both applications are 

sought in connection with “retail store services featuring collectibles, namely, previously-owned 
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comic books, action figures, original comic book art, and trading cards,” under International Class 

35. 

 Both applications were published for opposition on October 26, 2021.  Opposer filed a 

combined opposition to both applications on February 22, 2022. 

ARGUMENT 

A. The Opposition Fails To Plausibly Allege Priority 

To successfully oppose a registration based on likelihood of confusion, an opposer must 

plausibly allege (and, ultimately, prove) that it has priority over the challenged mark.  The Board 

of Trustees of The University of Alabama v. Pitts, 107 U.S.P.Q.2d 2001, 2013 WL 4397047, at *8-

9 (TTAB 2013) (“[O]pposers must establish they have priority ... .”).  Specifically, an opposer 

must allege that it was the first to use the mark in commerce.  George Putnam & Co., Inc. v. Hydro-

Dynamics, Inc., 228 U.S.P.Q. 951, 1986 WL 83643, at *2 (TTAB 1983) (“The only issue presented 

in this case is one of priority, that is, which party was the first to use the [mark].”); 2 McCarthy on 

Trademarks and Unfair Competition § 16:35 (5th ed.) (“[T]he rule of priority is that the party who 

was first to use a designation as a mark in the marketplace is the owner.”). 

Under Rule 12(b)(6) and TBMP § 503.02, the allegations in an opposition must meet a 

standard of “plausibility.”  Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 546 (2007).  A claim is 

facially plausible “when the plaintiff pleads factual content that allows the court to draw the 

reasonable inference that [plaintiff is entitled to relief].” Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009) (emphasis added).  “Threadbare recitals of elements of a cause of action, supported by mere 

conclusory statements” will not suffice.  Id. at 679 (quoting Fed. R. Civ. P. 8(a)(2)). 

The Opposition fails to allege any facts to support its claim of priority, thereby falling short 

of the plausibility requirement.  The Opposition includes only legal assertions, uncoupled to any 

facts.  In particular, it alleges that “Opposer has developed significant common law interest in and 
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rights to the trademark CLOUD 9 COMICS” and asserts that “Opposer’s rights ... are prior to any 

date upon which Applicant can rely in connection with its use of the [applied-for mark].”  Opp. ¶¶ 

7, 12.  But the Opposition offers no facts in support of those legal conclusions.  If anything, the 

allegations in the Opposition demonstrate that Opposer lacks priority, as it alleges that “Applicant 

... claim[s] bona fide use [of the Cloud 9 Comics and More mark]  in commerce ... since 

July 27, 2004,” four years prior to Opposer’s alleged first use of the mark.  Opp. ¶ 8.  Opposer 

does not allege that the 2004 date is incorrect, nor does it offer anything to bolster its claim that 

Opposer’s first use of the mark preceded Applicant’s first use.1 

The bare assertion that “Opposer’s rights ... are prior to” Applicant’s right does not satisfy 

the pleading standards of Rule 12.  The board should not accept Opposer’s legal conclusions in 

lieu of well-pleaded facts demonstrating Opposer’s priority. 

B. The Opposition Fails To Adequately Allege Non-Use 

Cloud 9 Comics and More is an online retail store and is attempting to register the CLOUD 

9 COMICS AND MORE marks in connection with “retail store services.”2  The Opposition alleges 

that the ’076 and ’277 applications are “void” because “Applicant sells products only through [an] 

 
1 The Opposition’s only specific allegation that could possibly relate to priority is 

implausible.  The Opposition alleges that “Opposer commenced use of its trademark ... at least as 
early as 2008.”  Opp. ¶ 11.  But public records from Oregon’s Secretary of State—which the board 
can consider when deciding a motion to dismiss—show that Petitioner was incorporated on 
January 8, 2015, and so could not possibly have used the mark in 2008.  Ex. A; see also Nike, Inc. 
v. Palm Beach Crossfit Inc., 116 U.S. P.Q.2d 1025, 2015 WL 5721653 (TTAB 2015), at *3 (on a 
motion to dismiss, courts can consider matters of public record).   

By the same token, the Opposition alleges that “use of the trademark CLOUD 9 COMICS 
in commerce by Opposer’s predecessor inures to the benefit of the Opposer,” but does not contain 
any allegations regarding Opposer’s predecessor, how Opposer’s predecessor used the mark, or 
when Opposer’s predecessor used the mark.  Opp. ¶ 6. 

2 More specifically, Applicant seeks registration of the CLOUD 9 COMICS AND MORE 
marks in connection with “retail store services featuring collectibles, namely, previously-owned 
comic books, action figures, original comic book art, and trading cards.” 
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online marketplace ... not a retail store.” Opp. ¶¶ 28, 30.  But there is no relevant difference 

between physical retail stores and online retail stores.  See Sock It To Me, Inc. v. DK-GA, Inc., 

2021 WL 1904941, at *6 n.8 (TTAB 2021) (“To the extent Applicant argues that retail store 

services provided online are substantively different than retail store services provided in person in 

a physical store, we fail to see a meaningful distinction.”).  Opposer’s view to the contrary is 

untenable, and would result in a finding of non-use for some of the most widely- and prominently- 

used marks including iTunes, App Store, and HelloFresh, each of which is registered in connection 

with “retail services,” but has only been used in connection with online marketplaces.3   

Applicant does not offer any other allegations that would support a claim of nonuse.  

Indeed, the allegations included in the Opposition confirm that Opposer has used the marks in 

connection with the identified retail services.  See Opp. ¶¶ 27 (“Applicant’s website displays the 

trademarks CLOUD 9 COMICS AND MORE ... and design ... .”), ¶ 28 “Applicant sells products 

... through the online marketplace ... .”), ¶ 30 (“Applicant’s eBay page is an online marketplace”).  

The Board should dismiss Opposer’s non-use claim. 

 

Respectfully submitted,  
 
/s/Adam Adler     
 

 
 
 
 
 

Adam Adler 
aadler@reichmanjorgensen.com 
REICHMAN JORGENSEN LEHMAN & 
FELDBERG LLP 
1710 Rhode Island Ave, NW, 12th Floor 
Washington, DC 20036 
Telephone: (202) 894-7310 
 

Khue V. Hoang 
khoang@reichmanjorgensen.com 
REICHMAN JORGENSEN LEHMAN & 
FELDBERG LLP 
750 Third Avenue, Suite 2400 
New York, NY 10017 
Telephone: (212) 381-1965 
 

Attorneys for Applicant Cloud 9 Comics and More LLC 

 
3 See Serial Nos. 78874759 (iTunes), 77525433 (App Store), 79219246 (HelloFresh). 
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CERTIFICATE OF SERVICE 
 

I, Adam Adler, do hereby certify that on March 11, 2022, a true and correct copy of the foregoing 

Applicant’s Motion to Dismiss Cloud 9 Comics LLC’s Opposition was served via e-mail to Sean 

Clancy, counsel for the Opposer, at sean@emergelawgroup.com. 

 
/s/ Adam Adler 
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