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Jill M. McCormack, Interlocutory Attorney:

This case comes before the Board for consideration of Opposer’s motion, filed
November 3, 2022, to extend the expert disclosure deadline by 90 days and to reset
all subsequent dates. The motion is fully briefed.!

The standard for allowing an extension of a prescribed period prior to the
expiration of that period is “good cause.” See Fed. R. Cir. P. 6(b). “Generally, the Board
1s liberal in granting extensions of time before the specified period has elapsed, so
long as the moving party has not been guilty of negligence or bad faith and the
privilege of extensions is not abused.” Trans-High Corp. v. JFC Tobacco Corp., 127
USPQ2d 1175, 1177 (TTAB 2018) (citing Am. Vitamin Prods., Inc. v. Dowbrands Inc.,

22 USPQ2d 1313, 1314 (TTAB 1992)). However, “a motion to extend must set forth

1 The Board has considered all of the parties’ arguments, presumes the parties’ familiarity
with the factual bases for their filings, and does not recount the facts or arguments here,
except as necessary to explain this decision. See Guess? IP Holder LP v. Knowluxe LLC, 116
USPQ2d 2018, 2019 (TTAB 2015).
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with particularity the facts said to constitute good cause; ‘cursory or conclusory
allegations that are denied unequivocally by the nonmovant, and that are not
otherwise supported by the record, will not constitute a showing of good cause.”
Trans-High Corp., 127 USPQ2d at 1177 (quoting Instruments SA, Inc. v. ASI
Instruments, Inc., 53 USPQ2d 1925, 1927 (TTAB 1999)); see also Luemme, Inc. v. D.B.
Plus Inc., 53 USPQ2d 1758, 1760 (TTAB 1999).

Opposer contends that additional time is needed for the parties “to complete their
ongoing meet and confer process, to evaluate propounding final sets of written
discovery after disputes over the initial sets of discovery are resolved, to complete
document productions, to notice and take depositions, and to prepare and serve expert
disclosures.” (9 TTABVUE 7). Opposer further argues that it “has diligently sought
discovery” and “engaged in the required meet and confer process,” but that “[t]he lack
of documents and information produced by [Applicant] has and continues to hinder
[Opposer’s] ability to meaningfully advance its efforts with respect to expert
discovery.” (Id. at 4, 6).

In response, Applicant contends that Opposer has not shown good cause for the
requested extension because Opposer is acting in bad faith to delay this proceeding.
(10 TTABVUE 3). Applicant further argues that there are no deficiencies in its
discovery responses; however, even if there were deficiencies, “Opposer could have
provided Applicant with a letter or an email similar to Exhibit ‘A’ earlier, served
Applicant with additional sets of discovery requests, and/or filed a motion to compel

prior to filing this motion at issue.” (Id. at 4).
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After review of the parties’ submissions, the Board finds that the extension of time
requested by Opposer is appropriate in this case. Notwithstanding Applicant’s
contention, the Board finds no evidence of bad faith on the part of Opposer in seeking
the extension, in particular given that there appear to be outstanding discovery
issues that need to be addressed between the parties.2 Opposer has not been dilatory
in seeking the extension and, because this is the first unconsented request for an
extension in this proceeding, Opposer has not abused the privilege of extensions. In
addition, Applicant has indicated no prejudice to its ability to defend against
Opposer’s claims which would result from the requested extension. Accordingly,
Opposer has made the requisite showing of good cause for an extension of time.

In view of the foregoing, Opposer’s motion to extend time is granted. Proceedings

are resumed and dates are reset as follows:

‘Expert Disclosures Due H 5/30/2023‘
‘Discovery Closes H 6/29/2023‘
‘Plaintiff’ s Pretrial Disclosures Due H 8/ 13/2028‘
Plaintiff's 30-day Trial Period Ends | 9/27/2023]
‘Defendant’s Pretrial Disclosures Due H 10/ 12/2023‘
‘Defendant’s 30-day Trial Period Ends H 11/26/2023‘
‘Plaintiff’ s Rebuttal Disclosures Due H 12/1 1/2023‘
Plaintiff's 15-day Rebuttal Period Ends | 1/10/2024|
‘Plaintiff’ s Opening Brief Due H 3/ 10/2024‘
‘Defendant’s Brief Due H 4/9/2024‘
Plaintiff's Reply Brief Due | 4/24/2024]
‘Request for Oral Hearing (optional) Due H 5/4/2024‘

2 The Board also notes that participation in the Accelerated Case Resolution (“ACR”) process
is voluntary, and refusal to adopt ACR, by itself, is not evidence that a party is acting in bad
faith in an inter partes proceeding.
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Generally, the Federal Rules of Evidence apply to Board trials. Trial testimony is
taken and introduced out of the presence of the Board during the assigned testimony
periods. The parties may stipulate to a wide variety of matters, and many
requirements relevant to the trial phase of Board proceedings are set forth in
Trademark Rules 2.121 through 2.125. These include pretrial disclosures, the
manner and timing of taking testimony, matters in evidence, and the procedures for
submitting and serving testimony and other evidence, including affidavits,
declarations, deposition transcripts and stipulated evidence. Trial briefs shall be
submitted in accordance with Trademark Rules 2.128(a) and (b). Such briefs should
utilize citations to the TTABVUE record created during trial, to facilitate the Board’s
review of the evidence at final hearing. Oral argument at final hearing will be

scheduled only upon the timely submission of a separate notice as allowed by

Trademark Rule 2.129(a).



