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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of KINDERREADERS
Trademark Application

Ato Z Teacher Stuff, LLC Opposition No. 91273694

VS.

)

)

)

)

)

Opposer, )
)

)

Tara West )
)

)

Applicant

OPPOSER’S CONSOLIDATED MOTION FOR SANCTIONS, OR ALTERNATIVELY,
TO COMPEL DISCLOSURE OR DISCOVERY

Opposer A to Z Teacher Stuff, LLC (“Opposer”), by and through its counsel, Tamara S.
Pester, LLC, and pursuant to TBMP §523, 37 C.F.R. §2.120(f), respectfully requests that
the Answer to the Notice of Opposition filed by Applicant Tara West (“Applicant”) be
stricken and default entered as a result of its willful refusal to respond to written
discovery demands, pursuant to 37 CFR 2.210 (h)(1). Alternatively, Opposer
respectfully moves the Board to compel Applicant to produce responsive documents in

accordance with 37 CFR 2.210(f). In support of this motion, Opposer states as follows:

BACKGROUND

Opposer and Applicant use the identical mark, KINDERREADERS, in connection with
downloadable educational materials. Opposer has used the mark since as early as
2003. When Opposer discovered Applicant's USPTO application for the mark, Opposer
filed its Notice of Opposition on December 28, 2021. Applicant filed her Answer on

February 7, 2022. Initial disclosures were exchanged on March 7, 2022.



Discovery opened in this proceeding on March 8, 2022 and Opposer’s counsel and
Applicant’s counsel exchanged communications regarding resolving the issue.
Written discovery requests were sent by Applicant on March 8, 2022, and by Opposer
on March 11, 2022. Opposer’s First Set of Requests for the Production of Documents,
Requests for Admissions, and Request for Interrogatories (collectively “Opposer’s

Discovery Requests”) are attached as Exhibit A.

On March 7, 2022, counsel for Opposer sent confidential correspondence to Applicant’s
counsel proposing a settlement whereby Opposer would sell all of her intellectual

property rights to Applicant in exchange for an amount in the low five figures.

Rather than counter-offering with a specific number, on March 15", Applicant’s counsel
simply stated that “the amount your client initially requested is too high. If you have
another number which is more modest and may be more representative of your client’s
use | may be able to persuade my client.” See Exhibit 1. After much deliberation, on
March 22, 2022, Opposer sent a second proposal for an amount one-third less than the
original amount. The next day, Applicant offered to settle for approximately one-tenth of
the requested amount, which Opposer countered with an amount that was
approximately half of the amount originally requested. Further e-mail conversations
regarding settlement ensued, with a final offer by Opposer on March 29" that suggested
an amount and outlined some vague parameters of issues to be worked out, including a

timeframe for rebranding. Exhibit 2.

More than two weeks elapsed, during which time no communication from Applicant was
received, and Opposer began collecting nearly 1500 pages of responsive documents to
Applicant’s discovery requests. Then, on April 13, 2022, Applicant indicated that she
“accepted” Opposer's March 29" settlement offer, which had naturally expired.
Opposer’s counsel immediately phoned Applicant’s counsel to clarify that the settlement
offer was no longer on the table and Applicant had collected and was about to send

voluminous responsive discovery documents. See Exhibit 2.



On April 21, Applicant responded to Opposer’s Discovery requests by repeating the
following (or a very similar) response to each of the Requests for Production, Requests

for Admission, and Requests for Interrogatories:

Pursuant to an agreement with Petitioner, Applicant has acquired all rights
to the mark KINDERREADERS as it relates to Petitioner. To the Extent
Petitioner’s Mark and Challenged Mark refer to the same mark, this request
is unintelligible. In addition, pursuant to an agreement with Petitioner,
Petitioner has agreed to terminate this proceeding. To the extent this
request is made after Petitioner has already agreed to terminate the
proceeding, this request is frivolous and irrelevant and has no bearing on
any claims or defenses in this case. Subject to Applicant’s objections,
Applicant states that it is not aware of any additional responsive
documents.

Exhibit 3. Opposer reminded Applicant that the matter had not settled, and asked

Applicant when such response could be expected. Exhibit 2. As of the date of this filing,

Opposer has still not received any other reply to its email, and more than two weeks

have passed since Applicant’s response to Applicant’s Discovery Requests were due.

ARGUMENT

Opposer made several good faith efforts requesting discovery from Applicant. However,
Applicant’s flippant responses indicate that Applicant is treating this proceeding as a
game, and is unwilling to provide substantive discovery response. Pursuant to 37 CFR
2.210 (g)(2) and TMBP 411.05, Opposer requests sanctions against Applicant due to its
failure to substantively respond to Opposer’s Discovery Requests. Opposer requests
that the Answer to the Notice of Opposition be stricken and a default judgment be
entered pursuant to 37 CFR 2.120 (g)(1) and FRCP 37 (b)(2). In the alternative,
Opposer requests that Opposer’'s Requests for Admissions are deemed admitted by
operation of law. TMBP 411.03, and an order compelling Applicant to respond to the

Opposer’s Discovery Requests.



1. Matter has not settled.

While Applicant claims that the terse exchange of emails focusing on a monetary
amount constitutes a binding settlement agreement, “a contract that lacks an agreement
on all essential and material terms is unenforceable.” DiFrancesco v. Particle
Interconnect Corp., 39 P.3d 1243, 1248 (Colo. App. 2001). Additional scrutiny is given to
settlement agreements, because of the rights interested parties gain or lose in same.
“When the parties are adversaries and the course of negotiations are protracted and
contentious, as in the case at bar, “prudence strongly suggests that [the] agreement be
written in order to make it readily enforceable, and to avoid still further litigation.” Sears,
Roebuck & Co. v. Sears Realty Co., 932 F. Supp. 392, 405 (N.D.N.Y. 1996) (denying

motion to enforce settlement agreement).

“[T]here can be no binding contract if it appears that further negotiations are required to
work out important and essential terms.” DiFrancesco at 1248.; see also Fed. Lumber
Co. v. Wheeler, 643 P.2d 31, 36 (Colo. 1981) (holding that, where “all essential terms
were not agreed upon... there was no contract in existence...”. This is not a situation
where a settlement was reached “after considerable expenditure of time and effort by
the court,” Chongarlides v. Pina, 2009 Mass.App. Div. 61, 65, or where a failure to
enforce a settlement would cause “the court to repeat the considerable preparation and
work already consumed” by the just completed trial.
Basis Tech. Corp., supra at 44, 878 N.E.2d 952. Nor is this a situation in an “agreement
had been read into the record, and the parties indicated that they had entered into it
freely.” Paixao v. Paixao, 429 Mass. 307, 310, 708 N.E.2d 91 (1999), citing Dominick,
supra at 88, 463 N.E.2d 564. See also Carver v. Waldman, 21 Mass.App.Ct. 958, 488
N.E.2d 427 (1986). It was inchoate in nature, rather than a final agreement. Deikan v.
Blackwelder, 2011 Mass. App. Div. 66 (Dist. Ct. 2011).



2. Compelling discovery is appropriate.

“In inter partes proceedings before the Board, a motion to compel discovery procedure
is available in the event of a failure to provide discovery requested by means of
discovery depositions, interrogatories, and requests for production of documents and
things.” See TBMP 523.02. Further, “[i]f any party fails to answer any interrogatory, the
party seeking discovery may file a motion with the Board for an order to compel an
answer. Similarly, if any party fails to produce and permit the inspection and copying of
any document or thing, the party seeking discovery may file a motion for an order to
compel production and an opportunity to inspect and copy.” See TBMP §411 and 37
CFR §2.120(e).

In the instant proceeding, Applicant has failed to provide any substantive response to
Applicant’s Discovery Requests, which are overdue. Applicant’s failure to provide
responses to Opposer’s Discovery Requests is in direct violation of its obligations under
TBMP §523 and 37 CFR §2.120(e). Opposer has been prejudiced by Applicant’s failure
to response to Opposer’s Discovery Requests, because Opposer is unable to obtain

proof to refute or verify Applicant’s claims in the Opposition.

Opposer has been further precluded from conducting follow up discovery which may be
necessitated by Applicant’'s responses to the outstanding discovery. Accordingly,
Applicant is without any justification for flippantly responding to Opposer’s Discovery
requests by indicating that the matter has settled and Opposer hereby requests that the

Board compel Applicant to respond to its discovery obligations.

3. Sanctions are appropriate.
Opposer requests that the Answer to the Notice of Opposition filed by Applicant be
stricken and default entered as a result of its willful refusal to respond to written
discovery demands, pursuant to 37 CFR 2.120 (h)(1). This is appropriate in the
circumstances where settlement clearly has not been reached, but opposing counsel

has ignored the facts and tried to force an end to the opposition while evading



discovery. See Kaszuba v. lancu, 823 F. App'x 973, 976 (Fed. Cir. 2020), cert. denied
sub nom. Kaszuba v. Hirshfeld, 142 S. Ct. 85, 211 L. Ed. 2d 19 (2021), reh'g
denied, 142 S. Ct. 731, 211 L. Ed. 2d 411 (2021) (applying default judgment as a
sanction when party “deliberately sought to evade and frustrate” HVL's efforts to obtain
discovery’); Benedict v. Super Bakery, Inc., 665 F.3d 1263 (Fed. Cir. 2011) (finding entry

of default judgment against trademark holder warranted in proceeding seeking

cancellation of registered mark when holder had failed to comply with discovery
requests and orders and had offered no explanation for why no discovery responses

had been made, and had hampered reasonable procedures).

CONCLUSION

As Opposer is entitled to responses to Opposer’s Discovery Requests, which are vital to
the case at hand, Opposer respectfully requests that the Board issue an Order
compelling Applicant to respond to Opposer’s Discovery Requests and serve such
responses in accordance with the requirements in 37 CFR § 2.119. Alternatively,
Opposer requests that default judgment be entered against Applicant as a sanction for
failure to comply with discovery procedures. Opposer also respectfully requests that the
Board suspend this case pending the Board’s decision concerning the Motion, pursuant
to TBMP §523.01 and 37 CFR 2.120(e)(2), and that the trial dates be reset thereafter as

appropriate.

Respectfully submitted,

Dated this 25" day of April, 2022
By:/Tamara Pester/
Tamara S. Pester, LLC
Box 6601
Denver, CO 80206
(303) 333-4696
tamara@tamarapester.com



Attorney for Petitioner

CERTIFICATE OF SERVICE

| hereby certify that a true and complete copy of the forgoing has been served on
Applicant on this April 25, 2022 by forwarding said copy via email to Arthur Shaffer:

ashaffer@mcdowellrice.com



rrov  ashaffer@mcdowellrice.com Mar 15 4:15 PM
To tamara@tamarapester.com
cc

BeC
RE: KINDERREADERS Trademark Application - Opposition No. 91273694 - Discovery Requests

Tamara,

| always believe settlement can be beneficial. However, without any information related to your client’s use or sales, we are unclear what rights, if any, your client has which she is willing to sell. Since your client filed the proceeding, we have no idea what it
will take to resolve the issue which caused your client to file.

Based on the limited information we have available it appears your client has a parked webpage. It would have little value to my client. From our initial review, your client’s sales also appear to be deminimis.
While | don’t have any authority for a counter offer, the amount your client initially requested is too high. If you have another number which is more modest and may be more representative of your client’s use | may be able to persuade my client.
Let me know.

Art

Mr. Arthur Shaffer

Patent & Trademark Attorney
McDowell Rice Smith & Buchanan P.C.
Kansas City, MO 64112

Direct: 816-960-7391

Facsimile: 816-753-5400
ashaffer@mcdowellrice.com

From: Tamara Pester [tamara@tamarapester.com]

Sent: Tuesday, March 15, 2022 5:06 PM

To: Arthur Shaffer <ashaffer@mcdowellrice.com>

Subject: Re: KINDERREADERS Trademark Application - Opposition No. 91273694 - Discovery Requests

Does she have a different amount in mind? I think mine is open to discussion, within reasonable parameters.

Tamara Pester Schklar

Attorney / Tamara S. Pester, LLC
Phone: 303-333-4696
Email: tamara@tamarapeste
‘Web: httj

Your referrals are the best compliment! Please consider the environment before printing. This message is sent by or on behalf of a lawyer, may contain privileged or confidential information, and is intended solely for the individual or entity to whom it is
addressed. If you received this message in error, please notify the sender immediately and delete this message!

On Mar 15,2022, at 4:04 PM, Arthur Shaffer <ashaffer@mcdowellrice.com> wrote:

Tamara,

My client has indicated that your client’s offer is higher than expected. If your client has a substantially reduced offer, my client may be interested.
Thank you.

Art

Mr. Arthur Shaffer

Patent & Trademark Attorney
McDowell Rice Smith & Buchanan P.C.
Kansas City, MO 64112

Direct: 816-960-7391

Facsimile: 816-753-5400

ashaffer@mcdowellrice.com

From: Tamara Pester [mailto:tamara@tamarapester.com

Sent: Thursday, March 10, 2022 2:58 PM

To: Arthur Shaffer <ashaffer@mcdowellrice.com>; Dina M. Jones <djones @ mcdowellrice.com>

Subject: RE: KINDERREADERS Trademark Application - Opposition No. 91273694 - Discovery Requests

Got it, thanks.
Also want to confirm you received our initial thoughts on settiement — | don't believe we got any response to that?

Tamara Pester Schklar
Attorney / Tamara S. Pester, LLC

Phone: 303-333-4696
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rrom  Tamara Pester (tamara@tamarapester.com) Apr 13 5:26 PM
To  ashaffer@mcdowellrice.com

cc

scc amapertl@gmail.com

RE: KINDERREADERS - Settlement

That's not a case; that's Colorado law. Check the citation.

The matter has not concluded and we will expect your responses to the discovery requests ASAP, no later than next Friday, April 22.

Tamara Pester Schklar
Attorney / Tamara S. Pester, LLC

Phone: 303-333-4696

https: //_www learntrademarks.com

Your referrals are the best compliment! Please consider the environment before printing. This message is sent by or on behalf of a lawyer, may contain privileged or confidential information, and is intended solely for the individual or entity to whom it is
addressed. If you received this message in error, please notify the sender immediately and delete this message!

From: "Arthur Shaffer" [ashaffer@mcdowellrice.com]
Sent: Wednesday, Apr 13 2022 4:46 PM

To: tamara@tamarapester.com

Subject: RE: KINDERREADERS - Settlement

Tamara,

We disagree. The case you cited is not relevant. The offer was still pending when accepted and was not limited in time at the time it was made. We accepted the offer within a reasonable time, prior to it being revoked and have offered to tender full and
complete performance. As a result, please indicate where we should tender the payment of the

Regarding the extension of time, our position is that we have reached settlement on the TTAB matter. Because it is resolved, there is no longer any need for discovery on the TTAB proceeding. While we disagree the TTAB matter is still at issue, we will
agree that the parties can submit discovery responses to the outstanding discovery on the 22nd-

I look forward to your identification on where to tender the payment.

Sincerely,

Mr. Arthur Shaffer
Patent & Trademark Attorney
McDowell Rice Smith & Buchanan P.C.

Kansas City, MO 64112
Direct: 816-960-7391

Facsimile: 816-753-5400
ashaffer@mcdowellrice.com

From: Tamara Pester [tamara@tamarapester.com]
Sent: Wednesday, April 13, 2022 5:19 PM

To: Arthur Shaffer <ashaffer@mcdowellrice.com>
Subject: RE: KINDERREADERS - Settlement

Arthur:

The offer on March 29" was time sensitive, made in an effort to quickly settle, and avoid a lengthy expenditure of time on discovery. At this point, my client's position has shifted, the offer expired and we are moving forward with the cancellation proceeding, which will now only be paused when a Federal lawsuit is
initiated and/or your client both agrees to cease use of the mark, and pays damages equal to the profits obtained from use of the mark.

Please confirm you will send responses to our discovery requests (which were due on Monday) by next Friday, April 22,

FYI, Colorado statutes even dictate that

"If an offer of settlement is not accepted in writing within fourteen days after service of the offer, the offer shall be deemed rejected, and the party who made the offer is not precluded from making a subsequent offer. Evidence thereof is not admissible except in a proceeding to determine costs.” Colo.
Rev. Stat. Ann. § 13-17-202 (West)

Your attempt at reviving the offer of settlement and “tendering performance” has failed. Creative attempt, though!

Regards,

Tamara Pester Schklar
Attorney / Tamara S. Pester, LLC
Phone: 303-333-4696
Email: tamara@tamarapester.com
Web: https://www.tamarapester.com
https:/www.learntrademarks.com

Your referrals are the best compliment! Please consider the environment before printing. This message is sent by or on behalf of a lawyer, may contain privileged or confidential information, and is intended solely for the individual or entity to whom it is
addressed. If you received this message in error, please notify the sender immediately and delete this message!

From: "ashaffer@mcdowellrice.com" [ashaffer@mcdowellrice.com]
Sent: Wednesday, Apr 13 2022 3:10 PM

To: tamara@tamarapester.com

Subject: RE: KINDERREADERS - Settlement

Tamara,

As | indicated in our earlier email we accepted your client’s offer to pay S-n exchange for an “assignment of the mark and associated rights (but not the domain), cessation of all use of the name/mark and any similar marks/names your payment of
settlement.” Because our acceptance was prior to your client’s revocation, our acceptance is valid and binding. In connection with our acceptance, we are tendering performance of the _)aymen

Please identify where you client would like payment of the sl delivered.
Sincerely,

Arthur Shaffer



Mr. Arthur Shaffer
Patent & Trademark Attorney
McDowell Rice Smith & Buchanan P.C.

Kansas City, MO 64112
Direct: 816-960-7391

Facsimile: 816-753-5400
ashaffer@mcdowellrice.com

From: Tamara Pester [tamara@tamarapester.com]

Sent: Wednesday, April 13, 2022 3:17 PM

To: Arthur Shaffer <ashaffer@mcdowellrice.com>

Subject: RE: KINDERREADERS - Revised Settlement Offer

Dear Arthur:

Pursuant to our conversation, the late March offer to settle in exchange for Sl no longer on the table. - Afer further considering the situation, she also now demands that your client cease use of the KINDERREADERS mark altogether and pay damages equal to her profits beginning on the date of adoption
of the mark.

We will agree to an extension of time to respond to the discovery requests. We are both already tardy in our responses.

Would next Friday, April 22" work for you? T believe I will be able to comb through the voluminous documents that have been produced by then, and respond to the requests in an organized way.

Best,

Tamara Pester Schklar
Attorney / Tamara S. Pester, LLC

Phone: 3

Your referrals are the best compliment! Please consider the environment before printing. This message is sent by or on behalf of a lawyer, may contain privileged or confidential information, and is intended solely for the individual or entity to whom it is
addressed. If you received this message in error, please notify the sender immediately and delete this message!

From: "ashaffer@mcdowellrice.com" [ashaffer@mcdowellrice.com]
Sent: Wednesday, Apr 13 2022 1:19 PM

: tamara@tamarapester.com

Subject: RE: KINDERREADERS - Revised Settlement Offer

FRE 408 SETTLEMENT NEGOTIATIONS

Tamara,

My client has accepted your client’s settlement offer of _ This is based on the same obligations to cease use which we previously discussed and we would agree to extend the phase out to 60 days for rebranding purposes only.
In light of the settlement, | assume you will agree to an extension of time to delay responding to your client’s discovery requests. Please confirm with your client and | will draft a settlement agreement to circulate.

Thank you.

Art

Mr. Arthur Shaffer
Patent & Trademark Attorney
McDowell Rice Smith & Buchanan P.C.

Kansas City, MO 64112
Direct: 816-960-7391

Facsimile: 816-753-5400
ashaffer@mcdowellrice.com

From: Tamara Pester [tamara@tamarapester.com]

Sent: Tuesday, March 29, 2022 2:33 PM

To: Arthur Shaffer <ashaffer@mcdowellrice.com>

Subject: RE: KINDERREADERS - Revised Settlement Offer
Hi Arthur.

My client has rejected the JM offer: S Sl truly her best and final offer at this point. We are very close, so I hope your client will reconsider.

As you will see if/when we get into discovery, my client has plenty of documentation of use for the last few decades
Given the identical nature of the marks and markets, and the inevitable resulting confusion, we feel that transferring rights to the name will be the best way to resolve this matter. However, if need be, my client is prepared to take the TTAB proceeding through to completion and feels confident in her position.

She could likely not complete all of the required tasks for rebranding and redirecting consumers in 30 days, we would need more time.

Tamara Pester Schklar
Attorney / Tamara S. Pester, LLC

Phone: 303-333-4696
Email: tamara@tamarapester.com

https://www learntrademarks.com
Your referrals are the best compliment! Please consider the environment before printing. This message is sent by or on behalf of a lawyer, may contain privileged or confidential information, and is intended solely for the individual or entity to whom it is
addressed. If you received this message in error, please notify the sender immediately and delete this message!

From: "Arthur Shaffer" [ashaffer@mcdowellrice.com]

Sent: Tuesday, Mar 29 2022 11:51 AM
amara@tamarapester.com

Subject: RE: KINDERREADERS - Revised Settlement Offer

Tamara,
I look forward to your client’s response. A phase-out is typical in these situations. | would suggest a 30day window.

Art

Mr. Arthur Shaffer
Patent & Trademark Attorney
McDowell Rice Smith & Buchanan P.C.

Kansas City, MO 64112
Direct: 816-960-7391

Facsimile: 816-753-5400

ashaffer@mcdowellrice.com

From: Tamara Pester [tamara@tamarapester.com]

Sent: Tuesday, March 29, 2022 12:11 PM

To: Arthur Shaffer <ashaffer@mcdowellrice.com>

Subject: RE: KINDERREADERS - Revised Settlement Offer

I have passed your offer along to my client and await her feedback. | presume there would be a time period for the rebranding/updating



With respect to the cacheing, it is my understanding that a request can be made by the party initiating the removal, but it is ultimately up to Google whether and when to respond, display results or not, so it is not really possible to “guarantee” that old content wil not be returned upon a search for particular terms or
images. Additionally, it can take quite some time for Google to respond; we are dealing with this in another matter, which is extremely frustrating to the client.

Tamara Pester Schklar

Attorney / Tamara S. Pester, LLC
Phone: 303-333-4696
Email: tamara@tamarapester.com
Web: htf
https:/www learntrademarks.com

Your referrals are the best compliment! Please consider the environment before printing. This message is sent by or on behalf of a lawyer, may contain privileged or confidential information, and is intended solely for the individual or entity to whom it is
addressed. If you received this message in error, please notify the sender immediately and delete this message!

From: "Arthur Shaffer" [ashaffer@mcdowellrice.com]

Sent: Monday, Mar 28 2022 2:07 PM

To: tamara@tamarapester.com

Subject: RE: KINDERREADERS - Revised Settlement Offer

Tamara,

From my client’s perspective, we still don’t believe your client has a strong position. However, my client has authorized me to raise our offer to However, this will require that she no longer use or be affiliated with kinderreaders and remove it from any
urls (links) using the same reference. In addition to our prior comments, it is my understanding that this will also require removal of the TPT storefront and removal of the packets/materials from the A-Z teacher’s website. In addition, we will want an
assurance that all products/images bearing the KINDERREADERS reference have been removed and any cached images/products.

Let me know if you have any questions. If this is agreeable, | would be happy to draft the appropriate settlement agreement.

Art

Mr. Arthur Shaffer
Patent & Trademark Attorney
McDowell Rice Smith & Buchanan P.C.

Kansas City, MO 64112
Direct: 816-960-7391

Facsimile: 816-753-5400
ashaffer@mcdowellrice.com

From: Tamara Pester [tamara@tamarapester.com]

Sent: Friday, March 25, 2022 4:27 PM

To: Arthur Shaffer <ashaffer@mcdowellrice.com>

Subject: RE: KINDERREADERS - Revised Settlement Offer

Thank you for reaching back out. That amount s still too low for the amount of goodwill conveyed and the amount of effort involved with rebranding, neither of which are insignificant.
The amount of RIS my client’s final offer at this point in the proceeding, it will only go upward and more time is expended.

So long as my client’s mark does not include the word KINDER, and is not in other ways confusingly similar to KINDERREADERS, she will maintain discretion on selection and implementation of a new mark.

If that is all ok, let me know and we can get an agreement drafted: otherwise, we’ll be back to you by the deadline with our responses to discovery requests.

Tamara Pester Schklar

Attorney / Tamara S. Pester, LLC
Phone: 303-333-4696
Email: tamara@tamarapester.com

Your referrals are the best compliment! Please consider the environment before printing. This message is sent by or on behalf of a lawyer, may contain privileged or confidential information, and is intended solely for the individual or entity to whom it is
addressed. If you received this message in error, please notify the sender immediately and delete this message!

From: "ashaffer@mcdowellrice.com"
Sent: Friday, Mar 25 2022 2:02 PM
To: tamara@tamarapester.com
Subject: RE: KINDERREADERS - Revised Settlement Offer

ashaffer@mcdowellrice.com]

Tamara,
My client still remains dubious of your client’s claims. However, to resolve all issues as we outlined previously, we would be willing to increase our offer |o-

We are amenable to her client’s continued use of the term READ, in spirit. However, we would like to the right to approve her use in advance to ensure her use creates no potential confusion or some other appearance of continuation or affiliation with
KINDERREADER or my client. If she has a proposal, let us know and we can attempt to address any concerns in advance.

Let me know if this is acceptable.

Art

Mr. Arthur Shaffer
Patent & Trademark Attorney
McDowell Rice Smith & Buchanan P.C.

Kansas City, MO 64112
Direct: 816-960-7391

Facsimile: 816-753-5400
ashaffer@mcdowellrice.com

From: Tamara Pester [tamara@tamarapester.com]

Sent: Wednesday, March 23, 2022 2:42 PM

To: Arthur Shaffer <ashaffer@mcdowellrice.com>; tamara@tamarapester.com
Subject: RE: KINDERREADERS - Revised Settlement Offer

SETTLEMENT COMMUNICATION SUBJECT TO RULE 408

Dear Mr. Shaffer,

It is unfortunate that your client did not clear the KINDERREADERS mark prior to use or application for registration; had she done so, she could have avoided this mess and associated legal fees. Frankly, it is bizarre that she would
attempt to register a mark used by my client for many years in the very same online marketplace where she sells her products. | am sure you can understand why my client felt the opposition was necessary.

While we appreciate your client’s openness to settlement, the amount of _s not sufficient to compensate my client for the transfer of all rights and goodwill she has built in the KINDERREADERS mark and the laborious task of
rebranding. My client is willing to accept _1 exchange for assignment of the mark and associated rights (but not the domain), cessation of all use of the name/mark and any similar marks/names. The opposition would be
terminated upon receipt of payment and an executed settlement agreement.

It is not reasonable to prohibit her from using the generic word READ in connection with educational materials or services.

Please let us know by end of day Friday, March 25t jf your client would like to proceed with settlement.

Regards,

Tamara Pester Schklar

Attorney / Tamara S. Pester, LLC
Phone: 303-333-4696
Email: tamara@tamarapester.com

‘Web: https://www.tamarapester.com
https:/www.learntrademarks.com

Your referrals are the best compliment! Please consider the environment before printing. This message is sent by or on behalf of a lawyer, may contain privileged or confidential information, and is intended solely for the individual or entity to whom it is



addressed. If you received this message in error, please notify the sender immediately and delete this message!

From: "ashaffer@mcdowellrice.com" [ashaffer@mcdowellrice.com]
Sent: Wednesday, Mar 23 2022 7:59 AM

To: tamara@tamarapester.com

Subject: RE: KINDERREADERS - Revised Settlement Offer

Tamara,
Thank you for your response.

We still don’t have confidence that your client has significant rights in the name/mark KINDERREADERS. My client still disputes your client’s claims and believes the past number are very relevant. She believes that the numbers will indicate your client has
had at best deminimus sales over the past 15 years, has allowed others to use the mark, without reservation and has failed to take reasonable steps to protect the name over the relevant time frame.

As a result of your client initiating the opposition, my client has already incurred legal fees and expenses which she cannot recoup. However, as | previously indicated there is a benefit in resolving the dispute that your client initiated.

In light of your offer, my client has indicated she would be willing to acquire any and all rights which your client may have to the mark/name KINDERREADERS. We would expect this to be accomplished with a complete assignment of the name/mark and any
goodwill connected to the mark along with a cessation of all use of the name/mark and any other marks/names which may create confusion, including any marks with the term KINDER and/or any form of the word READ. We would also expect your client to
terminate the opposition proceeding.

In exchange for your client’s agreement and formalization of the agreement in signed documents transferring all rights and termination of the opposition, my client would be willing to pay _

Let me know if this is of interest or if there is any misunderstanding on my part.

Thank you.
Art

Mr. Arthur Shaffer
Patent & Trademark Attorney
McDowell Rice Smith & Buchanan P.C.

Kansas City, MO 64112
Direct: 816-960-7391

Facsimile: 816-753-5400
ashaffer@mcdowellrice.com

This el ic mail message, i is covered by the Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521. It contains CONFIDENTIAL information that is legally privileged, proprietary in nature, or otherwise protected by law
from certain disclosures. If this electronic mail message is not specifically addressed to you or you are not the person responsible for delivering the message to the addressee(s), you are now notified that reading, copying, or distributing this electronic mail
message and attachments is prohibited by law. If you have received this electronic mail message in error, please tell the sender of the error in a reply electronic mail message, and please permanently delete this electronic mail message and all attachments from
your computer system and records.

From: Tamara Pester [tamara@tamarapester.com]

Sent: Tuesday, March 22, 2022 1:41 PM

To: Arthur Shaffer <ashaffer@mcdowellrice.com>
Subject: KINDERREADERS - Revised Settlement Offer

SETTLEMENT COMMUNICATION PURSUANT TO RULE 408

Dear Mr. Shaffer:

Last week, you rejected my client’s offer to sell the intellectual property assets of KINDERREADERS to your client for EiMal|as too high.

I have passed along your message and comments.

Since your client does not see the value in the domain kinderreaders.com, that is off the table.

You expressed skepticism as to the amount requested due to my client's low sales. As I indicated last week, my client’s prior use of the same mark for essentially the same goods and services predates your client's by many years. She is willing to go through with the TTAB opposition proceeding if need be, and
merely offered the settlement amount to cover rebranding efforts: securing a new name, creating a new storefront, designing new graphics and editing all of the productsfiles to reflect new branding. This is not just a cover page change on but reflected
throughout the 90 pages of each title. As you can imagine, that represents a very time consuming effort.

As a reminder, our clients are using the same name in the exact same marketplace to sell very similar goods and services. When a customer enters "i in the com search box, my client's store comes up as the first suggestion because her storefront bears the name, and has had
the name since it was registered there in approximately 2007, ten years prior to your client's first use on that site.

With respect to the amount of revenue, we feel that the exact past numbers are far less important than future potential. Sales of products does not equal total revenue or the total value of the trademark rights. Advertising revenue based on website traffic has been a significant source of income for my client.

Without the domain included, my client is willng to assign rights in the kinderreaders mark for the amount of S Ifthis is of interest to Ms. West, please let us know by end of day Friday, March 25, 2022. | am sure | do not need to remind you that TTAB proceedings can be expensive and time consuming, and
that it would behoove the clients to reach a negotiated settlement while this is still in the early stages.

Regards,

Tamara Pester Schklar
Attorney / Tamara S. Pester, LLC

https:/www.learntrademarks.com

Your referrals are the best compliment! Please consider the environment before printing. This message is sent by or on behalf of a lawyer, may contain privileged or confidential information, and is intended solely for the individual or entity to whom it is
addressed. If you received this message in error, please notify the sender immediately and delete this message!



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

Amanda Pertl/ A to Z Teacher Stuff, LLC Proceeding No.: 91273694
Petitioner, Trademark:  KINDERREADERS
V.

Application No.: 88795097
Tara West,
Respondent

PETITIONER'’S FIRST REQUESTS FOR ADMISSION

Pursuant to Rules 26 and 36 of the Federal Rules of Civil Procedure and 37 C.F.R. § 2.120,
Petitioner A to Z Teacher Stuff, LLC ("Petitioner") hereby requests that Respondent Tara West, by
her undersigned counsel, admit to the truth of the following, separately, fully, in writing, and
under oath, and deliver its admissions to the offices of Tamara S. Pester, LLC, 288 Clayton Street

#205, Denver CO 80206, within thirty (30) days of service of this request.

DEFINITIONS
Petitioner incorporates the Definitions set forth in Petitioner's First Set of Interrogatories and

First Requests for Production of Documents, served on today’s date.

INSTRUCTIONS

1. Unless you properly object to a request, you must admit, specifically deny, or
state in detail why you cannot truthfully admit or deny each of the following requests based on
knowledge and information in your possession, custody, or control, or in the possession,
custody, or control of your representatives, agents, or attorneys. If you do not respond to each
of these requests within thirty (30) days, the requests will be deemed admitted, as described in

Federal Rule of Civil Procedure 36 and TBMP § 407.03.



2. You may not give lack of information or knowledge as a reason for failure to
admit or deny a requested admission unless you in good faith state that you have made a
reasonable inquiry and that the information known or readily obtainable by you is insufficient to

enable you to admit or deny the requested admission.

3. If you object to any request or any portion of a request on the ground that the
answer would reveal the substance of any privileged information, set forth in detail the basis for
your claim of privilege and any other objection you may have. If your objection is on the ground
that the answer would reveal the substance of a privileged communication, include an

identification of:
(a) the nature of the privilege or protection claimed;
(b) the person who made the communication, whether oral or in writing;

(c) if the communication was oral, all persons present while the

communication was made;

(d) if the communication was written, the author, addressees, and any other
recipients;
(e) the date and place of the communication; and

(f) the general subject matter of the communication.

4, Unless otherwise stated herein, all requests apply to activities in or in connection

with the United States.

5. These requests are continuing in nature. If you receive or otherwise become
aware of information responsive to any request after you have served your responses to these
requests, you must promptly supplement your responses to these requests to provide such

information, as required by Federal Rule of Civil Procedure 26(e) and TBMP § 408.03.

6. For the convenience of the Board and the parties, each request should be quoted

in full immediately preceding your response.



REQUESTS FOR ADMISSION
REQUEST NO. 1: Admit that Petitioner 's rights in Petitioner's Mark precede any rights

Respondent claims in the Challenged Mark.

REQUEST NO. 2: Admit that the Challenged Mark was first used in commerce on or about
February 7, 2017.

REQUEST NO. 3: Admit that you did not sell/offer/provide any goods or services under the
Challenged Mark before February 2017.

REQUEST NO. 4: Admit that Petitioner 's Mark was used in commerce prior to February 2017.

REQUEST NO. 5: Admit that at least before February 12, 2020, you had knowledge of the use of

Petitioner 's Mark.

REQUEST NO. 6: Admit that at least before February 12, 2020, you were aware of the use of
Petitioner 's Mark in connection with downloadable educational materials and related goods

and services.

REQUEST NO. 7: Admit that you are aware of no facts or evidence that contravenes Petitioner's
claim that it commenced use of Petitioner 's Mark (via the company from which Petitioner

acquired rights) on or about 2002.

REQUEST NO. 8: Admit that you are aware of no facts or evidence that contravenes Petitioner's

claim that it commenced use of Petitioner 's Mark at least before February 2017.

REQUEST NO. 9: Admit that you are of aware of no facts or evidence that contravenes Petitioner
's claim that it used Petitioner 's Mark continuously in commerce since before February 2017

through the date the Notice of Opposition in this matter was filed.

REQUEST NO. 10: Admit that a trademark search report for KINDERREADERS included a

reference to Petitioner 's Mark.

REQUEST NO. 11: Admit that goods/services under the Challenged Mark were not offered to

U.S. consumers before February 7, 2017.



REQUEST NO. 12: Admit that goods/services under the Challenged Mark were not advertised to

U.S. consumers before February 7, 2017.

REQUEST NO. 13: Admit that Petitioner 's Mark and the Challenged Mark are identical in

appearance.

REQUEST NO. 14: Admit that Petitioner 's Mark and the Challenged Mark are phonetically

identical.

REQUEST NO. 15: Admit that you have sold/offered/provided downloadable educational

materials under the Challenged Mark.

REQUEST NO. 16: Admit that you use the Challenged Mark in connection with the

sale/offer/provision of downloadable educational materials.

REQUEST NO. 17: Admit that the downloadable educational materials sold by you are identical

in nature to PETITIONER'S goods and services.

REQUEST NO. 18: Admit that the downloadable educational materials sold by you are highly
related to PETITIONER'S goods and services.

REQUEST NO. 19: Admit that the downloadable educational materials sold by you are

competitive with PETITIONER'S goods and services.

REQUEST NO. 20: Admit that the downloadable educational materials are

sold/offered/provided under the Challenged Mark on https://www.teacherspayteachers.com/.

REQUEST NO. 21: Admit that the downloadable educational materials are marketed/advertised

under the Challenged Mark online.

REQUEST NO. 22: Admit that both parties’ goods and services are promoted through the same

trade channels.

REQUEST NO. 23: Admit that some of the purchasers/users of the downloadable educational
materials sold/offered/provided under Petitioner 's Mark are also purchasers/users of

goods/services sold/offered/provided under the Challenged Mark.



REQUEST NO. 24: Admit that, when offering/selling/providing/marketing goods/service] under

the Challenged Mark, you target teachers.

REQUEST NO. 25: Admit that the average retail price of your goods and services offered under
the Challenged Mark is less than US $25.00.

REQUEST NO. 26: Admit that you are aware of no facts or evidence showing that the average

retail price of goods and services offered under Petitioner 's Mark is less than US $25.00.

REQUEST NO. 27: Admit that the items offered under Petitioner 's Mark and the Challenged

Mark at a comparable average price.

REQUEST NO. 28: Admit that consumers do not typically exercise a high degree of care when

purchasing items under the Challenged Mark.

REQUEST NO. 29: Admit that the Challenged Mark and Petitioner 's Mark have coexisted in the

marketplace for fewer than six years.

REQUEST NO. 30: Admit that you are aware of no facts or evidence that support your assertion

in your Answer that Petitioner has unclean hands.

REQUEST NO. 31: Admit that you are aware of no facts or evidence that support your assertion
in your Answer that the requested relief is barred by laches, stopper, waiver, and/or

acquiescence.

REQUEST NO. 32: Admit that you are aware of no facts or evidence that support your assertion
in your Answer that you already own an existing registration for the same or substantially
identical mark.

Dated this 11" day of March, 2022
By:/Tamara Pester/
Tamara S. Pester, LLC
Box 6601
Denver, CO 80206
(303) 333-4696
tamara@tamarapester.com
Attorney for Petitioner



CERTIFICATE OF SERVICE
| hereby certify that a true and complete copy of the forgoing has been served on Opposer on
this 11" of March, 2022 by forwarding said copy via email to Arthur Shaffer:
ashaffer@mcdowellrice.com

/Tamara Pester/



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

TRADEMARK TRIAL AND APPEAL BOARD

Amanda Pertl/ A to Z Teacher Stuff, LLC

Petitioner,

Tara West,

Respondent

Proceeding No.: 91273694

Trademark: KINDERREADERS

Application No.: 88795097

PETITIONER'S FIRST SET OF INTERROGATORIES TO RESPONDENT

Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure and 37 C.F.R. § 2.120,
Petitioner A to Z Teacher Stuff, LLC (“Petitioner”) hereby requests that Respondent Tara West
serve upon the undersigned attorneys at tamara@tamarapester.com answers, under oath, to
each of the following interrogatories within thirty (30) days of service of these interrogatories.

DEFINITIONS

1. Petitioner incorporates the Definitions set forth in Petitioner's First Request for

Production of Documents, served on today’s date.

2. “Petitioner” means A to Z Teacher Stuff, LLC, the Petitioner in the above-captioned

proceeding.

3. Respondent, "you," or "your" means Respondent Tara West, her affiliates, parents, any
partnership or joint venture to which she may be a party, and/or each of the foregoing
entities' employees, agents, officers, directors, representatives, consultants,
accountants, and attorneys, including any person who served in any such capacity at any
time during the relevant time period specified herein.

4. "Petitioner's Mark" means the mark KinderReaders.



10.

11.

12.

13.

14.

"Challenged Mark" means the mark KinderReaders that is the subject of U.S. Trademark
Application Serial No. 88/795,097 and this proceeding.

"Concerning" means consisting of, referring to, relating to, reflecting, or being in any way
logically or factually connected with the matter discussed.

"Communication" means the transmittal of information (in the form of facts, ideas,
inquiries, or otherwise).

"Date" means the exact day, month, and year if ascertainable, or, if not, the best
available approximation (including relationship to other events).

"Describe" means set forth fully and unambiguously every fact relevant to the subject of
the interrogatory, of which you (including your agents and representatives) have
knowledge or information.

"Document" is synonymous in meaning and equal in scope to its usage in FRCP 34(a)(1)
(A). The term "document" refers to any document now or at any time in Respondent's
possession, custody, or control. A person is deemed in control of a document if the
person has any ownership, possession, or custody of the document, or the right to
secure the document or a copy thereof from any person or public or private entity
having physical possession thereof.

"Identify" with respect to a person who is an individual means to state that person's full
name, present or last known address, and current or last known place of employment.

"Identify" with respect to a person that is not an individual means to state its: full name,
legal form, date of organization, state of incorporation or organization or other business
or license authority, present or last known address and telephone number, and the
identity of its chief executive officer, partners, or persons in equivalent positions.

"Identify" with respect to a document means to give, to the extent known, the (a) type
of document; (b) general subject matter; (c) date of the document; and (d) author(s),
addressee(s) and recipient(s). In the alternative, the responding party may produce the
documents, together with identifying information sufficient to satisfy Rule 33 of the
Federal Rules of Civil Procedure.

"Identify" with respect to communications means to give, to the extent known, (a) a
description of the substance of the communication; (b) the form of the communication
(e.g., telephone, facsimile, email, etc.); (c) the identity of each person that was a party to
and/or present at the time of the communication, as well as the full name, present or
last known address, and the current or last known place of employment of each person;
(d) the identity of the person whom you contend initiated the communication; and (e)
the time, date, and place of the communication.



15. The term "mark" means any word, name, symbol, or device (including any key word or
metatag) or any combination thereof.

16. The term "person" means any natural person or any legal entity, including, but not
limited to, any business or governmental entity, organization, or association.

17. The terms "and" and "or" shall be construed either conjunctively or disjunctively as
necessary to bring within the scope of the interrogatory all responses that might
otherwise fall outside the scope of this interrogatory.

18. The terms "all," "any," or "each" encompass any and all of the matter discussed.
19. The use of singular form includes plural, and vice versa.
20. The use of present tense includes past tense, and vice versa.

21. The masculine form shall also be construed to include the feminine and vice versa.

INSTRUCTIONS

1. Answers to these interrogatories shall be served upon the undersigned
attorneys via email to tamara@tamarapester.com within thirty (30) days of service of these
interrogatories.

2. Each interrogatory is to be answered fully based on information in your
possession, custody, or control, or in the possession, custody, or control of your representatives,
agents, or attorneys.

3. If you object to any interrogatory or any portion of an interrogatory on the
ground that the answer reflects or would reveal the substance of a privileged communication,
identify:

(a) the nature of the privilege claimed;
(b) the person who made the communication, whether oral or in writing;

(c) if the communication was oral, all persons present while the
communication was made;

(d) if the communication was written, the author, addressees, and any
other recipients;

(e) the relationship of the author of the communication to each recipient;

(f) the relationship of the persons present to the person who made the
communication;



(g) the date and place of the communication; and
(h) the general subject matter of the communication.

4. Unless otherwise stated herein, these interrogatories cover the time period up
to and including the present.

5. Unless otherwise stated herein, these interrogatories apply to activities in or in
connection with the United States.

6. If you respond to an interrogatory by reference to documents pursuant to
Federal Rule of Civil Procedure 33(d), identify the documents with specificity, including by
identifying the applicable Bates Number range to the extent the documents are produced in
response to document requests in this proceeding.

7. For the convenience of the Board and the parties, each interrogatory should
be quoted in full immediately preceding the response.

8. These interrogatories are continuing in nature. If you receive or otherwise
become aware of information responsive to any interrogatory after you have served your
answers to these interrogatories, you must promptly supplement your answers to these
interrogatories to provide such information, as required by Federal Rule of Civil Procedure 26(e)
and TBMP § 408.03.



INTERROGATORIES
INTERROGATORY NO. 1: Describe in detail the facts and circumstances concerning your

conception, creation, selection, and adoption of the Challenged Mark.

INTERROGATORY NO. 2: Identify all persons who participated in or were or are responsible for

the conception, creation, selection, or adoption of any Challenged Mark.

INTERROGATORY NO. 3: Identify each trademark search, investigation, or any other inquiry
conducted by or for Respondent concerning the availability to use or register the Challenged

Mark.

INTERROGATORY NO. 4: Identify each person involved in the review of any trademark search,
investigation, or other inquiry conducted by or for Respondent concerning the availability to use

or register the Challenged Mark.

INTERROGATORY NO. 5: Identify by jurisdiction and registration or serial number any and all
federal and state trademark registration(s) and application(s), whether current (including
pending) or dead, for the Challenged Mark or any mark that resembles or incorporates the

Challenged Mark in whole or in part.

INTERROGATORY NO. 6: Identify all goods and services that Respondent has offered for sale,

sold, or provided under or in connection with the Challenged Mark in the United States.

INTERROGATORY NO. 7: For each good or service that you have offered, sold, or provided under
or in connection with the Challenged Mark, state the date ranges of actual and planned use of
the Challenged Mark in connection with the good or service, including the specific date of first

use or intended first use of the mark for each good or service.

INTERROGATORY NO. 8: For each good or service that you have offered, sold, or provided under
or in connection with the Challenged Mark, state the suggested or expected retail price of the

good or service.

INTERROGATORY NO. 9: Describe the nature of any advertisements, promotional materials, and
marketing materials (for example, newspaper advertisements, magazine advertisements,

internet websites, television commercials, brochures), including by identifying the specific



media (for example, The New York Times, Time magazine, Google.com, CBS Network television)

in which Respondent is using, has used, or plans to use the Challenged Mark.

INTERROGATORY NO. 10: Identify all persons who participated in or were or are responsible for
the marketing or advertising of any goods or services offered for sale, sold, or intended to be

offered for sale or sold by or for Respondent under or in connection with the Challenged Mark.

INTERROGATORY NO. 11: Identify all website(s) displaying the Challenged Mark that are owned,
operated, or controlled by Respondent, and all persons who participated in or were or are

responsible for the creation and development of each website.

INTERROGATORY NO. 12: Describe all market research conducted by or on behalf of
Respondent concerning the Challenged Mark or any goods or services marketed or proposed to

be marketed under the Challenged Mark, including the results of such research.

INTERROGATORY NO. 13: Describe all channels of trade in the United States through which
Respondent has offered for sale, sold, or intends to offer for sale or sell goods or services under

or in connection with the Challenged Mark.

[NTERROGATORY NO. 14: Describe all classes and/or types of customers (for example, age,
gender, socioeconomic group) that comprise the intended market for goods or services offered
for sale, sold, or intended to be offered for sale or sold under or in connection with the

Challenged Mark.

INTERROGATORY NO. 15: Identify the geographic regions in the United States in which
Respondent has or has caused to be advertised, promoted, marketed, displayed, distributed,
offered for sale, or sold, or plans or intends to advertise, promote, market, display, distribute,
offer for sale, or sell, either directly or through others, any goods or services under or in

connection with the Challenged Mark.

INTERROGATORY NO. 16: Identify by name and location all trade shows in the United States

where goods or services under the Challenged Mark have been displayed, promoted, or sold.

INTERROGATORY NO. 17: Identify and describe all expenditures incurred by you in connection

with the development, production, distribution, promotion, advertisement, and sale of any



goods or services under the Challenged Mark, including by identifying the nature and amount of

each expenditure.

INTERROGATORY NO. 18: Describe the date and circumstances of Respondent first becoming

aware of Petitioner's use and registration of Petitioner's Marks.

INTERROGATORY NO. 19: Identify all surveys conducted by or on behalf of Respondent
concerning the Challenged Mark or any other mark that incorporates the Challenged Mark in
whole or in part, by date, title, the entity conducting the survey, and the person requesting the

survey.

INTERROGATORY NO. 20: Identify all agreements concerning the Challenged Mark by date,

parties to the agreement, and the subject matter of the agreement.

INTERROGATORY NO. 21: Describe in detail any communications between Respondent and any
third party concerning Petitioner or Petitioner's Marks, and any actions taken by Respondent as

a result of such communications.

INTERROGATORY NO. 22: Describe in detail any communications between Respondent and

Petitioner.

INTERROGATORY NO. 23: Describe each and every instance of which Respondent is aware in
which any person has been in any way confused, mistaken, or deceived as to the origin or
sponsorship of any goods or services sold or offered for sale under or in connection with the

Challenged Mark.

INTERROGATORY NO. 24: |dentify all marks and names of which Respondent is aware that are
used or registered by third parties in connection with downloadable educational materials that

include the term(s)/element(s) KINDERREADER(S).

INTERROGATORY NO. 25: Describe all facts that would support a contention that Respondent

owns any rights in the Challenged Mark.

INTERROGATORY NO. 26: Describe all facts and circumstances that support Respondent's
allegation in paragraph 2 of its Affirmative Defenses that no likelihood of confusion exists

between Petitioner’s and Respondent’s use of the Challenged Mark.



INTERROGATORY NO. 27: Describe all facts and circumstances that support Respondent's
affirmative defense that Applicant already owns an existing registration for the same or

substantially identical mark.

INTERROGATORY NO. 28: Describe all facts and circumstances that support Respondent's

affirmative defense of unclean hands.

INTERROGATORY NO. 29: Describe all facts and circumstances that support Respondent's

affirmative defense of laches, stopper, waiver, and/or acquiescence.

INTERROGATORY NO. 30: Identify and describe all administrative proceedings and litigation
involving the Challenged Mark or any allegation that Respondent violated the trademark rights

of any third party, other than this proceeding.

INTERROGATORY NO. 31: Identify all persons that furnished information for the responses to
these interrogatories, designating the number of each interrogatory for which such persons
furnished information.

INTERROGATORY NO. 32: Describe in detail any unsolicited publicity received by Respondent's

goods and services under or in connection with the Challenged Mark.

INTERROGATORY NO. 33: State Respondent's total annual sales of each good and service under
or in connection with the Challenged Mark, for each year since Respondent first used the

Challenged Mark.

INTERROGATORY NO. 34: State Respondent's total annual advertising expenditures for goods
and services under or in connection with the Challenged Mark for each year since Respondent

first used the Challenged Mark.

INTERROGATORY NO. 35: Identify the genus, or common or class name for each good or service

that you have offered, sold, or provided under or in connection with the Challenged Mark.

INTERROGATORY NO. 36: State all facts that tend to show or disprove that consumers perceive

the Challenged Mark as a trademark.

Dated this 11" day of March, 2022



By:/Tamara Pester/

Tamara S. Pester, LLC

Box 6601

Denver, CO 80206

(303) 333-4696
tamara@tamarapester.com

Attorney for Petitioner

CERTIFICATE OF SERVICE
| hereby certify that a true and complete copy of the forgoing has been served on Opposer on

this 11" of March, 2022 by forwarding said copy via email to Arthur Shaffer:

ashaffer@mcdowellrice.com

/Tamara Pester/



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

Amanda Pertl/ A to Z Teacher Stuff, LLC Proceeding No.: 91273694
Petitioner, Trademark:  KINDERREADERS
V.

Application No.: 88795097
Tara West,
Respondent

PETITIONER'’S FIRST REQUESTS FOR PRODUCTION OF DOCUMENTS

Pursuant to Rules 26 and 34 of the Federal Rules of Civil Procedure and 37 C.F.R. § 2.120,
Petitioner A to Z Teacher Stuff, LLC (“Petitioner") hereby requests that Respondent Tara West
(“Respondent"), by its undersigned counsel, respond to the following requests for the
production of documents and things by providing written responses thereto and producing for
inspection and copying the documents and things requested herein to the offices of Tamara S.
Pester, LLC, 288 Clayton Street #205, Denver CO 80206, within thirty (30) days of service of this

request.

DEFINITIONS

1. Petitioner incorporates the Definitions set forth in Petitioner's First Set of

Interrogatories to Respondent, served on today’s date.

2. "Document" is synonymous in meaning and equal in scope to its usage in FRCP

34(a)(1)(A). The term "document" refers to any document now or at any time in Respondent’s



possession, custody, or control. A person is deemed in control of a document if the person has
any ownership, possession, or custody of the document, or the right to secure the document or

a copy thereof from any person or public or private entity having physical possession thereof.

3. A reference to a "person" includes an individual, corporation, partnership, joint
venture, limited liability company, governmental authority, unincorporated organization, trust,
association, or other entity and includes all of that person's principals, employees, agents,

attorneys, consultants, and other representatives.

4. The terms "and" and "or" shall be construed either conjunctively or disjunctively
as necessary to bring within the scope of the request all responses that might otherwise fall

outside the scope of this request.

INSTRUCTIONS

1. All documents are to be produced as they are kept in the usual course of
business with any identifying labels, file markings, or similar identifying features, or shall be
organized and labeled to correspond to the categories requested herein. If there are no
documents in response to a particular request or if you withhold any responsive documents or

categories of documents based on any objections, you shall state so in writing.

2. Electronically stored information (ESI) must be produced in PDF format with

corresponding load files containing the document's text and all available metadata.

3. These requests call for the production of all responsive documents in your

possession, custody, or control, or in the possession, custody, or control of your employees,



predecessors, successors, parents, subsidiaries, divisions, affiliates, partners, joint venturers,
brokers, accountants, financial advisors, representatives, and agents or other persons acting on

your behalf, without regard to the physical location of such documents.

4, In responding to these requests, include documents obtained on your behalf by
your counsel, employees, agents, or any other persons acting on your behalf. If your response is
that the documents are not within your possession or custody, describe in detail the
unsuccessful efforts you made to locate each such document. If your response is that
documents are not under your control, identify who has the control and the location of the

documents.

5. If any document was, but no longer is, in your possession, subject to your

control, or in existence, include a statement:

(a) identifying the document;

(b) describing where the document is now;

(c) identifying who has control of the document;

(d) describing how the document became lost or destroyed or was

transferred; and

(e) identifying each of those persons responsible for or having knowledge of
the loss, destruction, or transfer of this document from your possession, custody, or

control.



6. Each request contemplates production of all documents in their entirety. If a
portion of a document is responsive to one or more requests, the document shall be produced

in its entirety.

7. If any document is withheld in whole or in part for any reason including, without
limitation, a claim of privilege or other protection from disclosure such as the work product
doctrine, business confidentiality, or trade secret protection, set forth separately with respect to

each such document:

(a) the ground of privilege or protection claimed;

(b) each and every basis under which the document is withheld;

(c) the type of document;

(d) its general subject matter;

(e) the document's date; and

(f) other information sufficient to enable a full assessment of the
applicability of the privilege or protection claims, as required by FRCP 26(b)(5) and TBMP

§ 406.04(c).

8. To the extent you assert that a document contains information that should be
protected from disclosure (based on the attorney-client privilege, work product doctrine, or
another protection) and non-privileged information, the non-privileged portions of the

document must be produced. For each such document, indicate the portion of the document



withheld by stamping the words "MATERIAL REDACTED" on the document in an appropriate

location that does not obscure the remaining text.

9. Unless otherwise stated herein, all documents requested are for the period up to

and including present.

10. Unless otherwise stated herein, all document requests apply to activities in or in

connection with the United States.

11. For the convenience of the Board and the parties, each document request should

be quoted in full immediately preceding the response.

12. These requests are continuing, and your response to these requests must be
promptly supplemented when appropriate or necessary in accordance with Federal Rule of Civil

Procedure 26(e) and TBMP § 408.03.

DOCUMENTS REQUESTED

DOCUMENT REQUEST NO. 1: All Documents identified in Respondent's initial disclosures

pursuant to Federal Rule of Civil Procedure 26(a), dated March 11, 2022.

DOCUMENT REQUEST NO. 2: All Documents identified in response to Petitioner's First Set of

Interrogatories, dated March 11, 2022.

DOCUMENT REQUEST NO. 3: All Documents referred to or quoted in the answer.

DOCUMENT REQUEST NO. 4: All Documents relied upon by Respondent in drafting the answer.

DOCUMENT REQUEST NO. 5: All Documents concerning the response in paragraph 2 of



Respondent’s Affirmative Defenses in the Answer that no likelihood of confusion exists between

Petitioner’s and Respondent’s use of the Challenged Mark.

DOCUMENT REQUEST NO. 6: All Documents concerning the allegations in paragraph 3 of
Respondent's Affirmative Defenses in the Answer that Applicant already owns an existing

registration for the same or substantially identical mark.

DOCUMENT REQUEST NO. 7: All Documents concerning the allegations in paragraph 4 of
Respondent's Affirmative Defenses in the Answer that Petitioner’s claims are barred by unclean

bands.

DOCUMENT REQUEST NO. 8: All Documents concerning the allegations in paragraph 5 of
Respondent's Affirmative Defenses in the Answer that the requested relief is barred by laches,

stopper, waiver, and/or acquiescence.

DOCUMENT REQUEST NO. 9: All Documents concerning Respondent's consideration, selection,
conception, creation, or adoption of the Challenged Mark for use on or in connection with any

goods or services.

DOCUMENT REQUEST NO. 10: Documents sufficient to identify all persons who were
responsible for, participated in, or have information or were consulted concerning the
consideration, selection, conception, creation, or adoption of the Challenged Mark for use on or

in connection with any of Respondent's goods or services.

DOCUMENT REQUEST NO. 11: Documents sufficient to show the circumstances of Respondent's
first use of the Challenged Mark anywhere in the United States, including, but not limited to,

the time, place, and manner of such use.



DOCUMENT REQUEST NO. 12: Documents sufficient to show the circumstances of Respondent's
first use of the Challenged Mark in United States commerce, including, but not limited to, the

time, place, and manner of such use.

DOCUMENT REQUEST NO. 13: All Documents concerning United States Trademark Application
Serial No. 88795097, including, but not limited to, all Documents concerning the decision to file
the application and copies of all documents submitted to or received from the United States

Patent and Trademark Office in connection with the application.

DOCUMENT REQUEST NO. 14: All Documents concerning Respondent’s existing registrations for

the same or substantially identical mark as the Challenged Mark.

DOCUMENT REQUEST NO. 15: All Documents concerning any federal trademark or service mark
registration obtained by Respondent for the Challenged Mark, including, but not limited to,
copies of all documents submitted to or received from the United States Patent and Trademark

Office in connection with the registration.

DOCUMENT REQUEST NO. 16: All Documents concerning any state trademark registrations
sought or obtained by Respondent for the Challenged Mark, including, but not limited to, copies

of all documents submitted to or received from any state trademark registration agency.

DOCUMENT REQUEST NO. 17: Documents sufficient to identify all goods and services actually
or planned or intended to be sold, offered, or licensed by Respondent under or in connection

with any Challenged Mark.

DOCUMENT REQUEST NO. 18: Documents sufficient to identify all words, terms, phrases, and

other designations used by Respondent to categorize, describe, or define the goods and services



actually or intended to be sold, offered, or licensed by Respondent under or in connection with

the Challenged Mark.

DOCUMENT REQUEST NO. 19: All Documents concerning any assessment, evaluation, or
consideration by Respondent of how to categorize, describe, or define the goods and services
actually or planned or intended to be sold, offered, provided, or licensed under or in connection

with the Challenged Mark.

DOCUMENT REQUEST NO. 20: Documents sufficient to show any plans for development or
expansion of the goods or services that are offered, sold, provided, or licensed in connection

with the Challenged Mark.

DOCUMENT REQUEST NO. 21: Documents sufficient to identify all channels of trade through
which Respondent advertises, promotes, distributes, sells, offers, or licenses, or plans to
advertise, promote, distribute, sell, offer, or license, any goods or services under or in
connection with the Challenged Mark, including, but not limited to, documents identifying the
distributors, retail, or other business outlets that offer or will offer Respondent’s goods or

services in connection with the Challenged Mark.

DOCUMENT REQUEST NO. 22: Documents sufficient to identify the geographic regions in the
United States in which Respondent has or has caused to be advertised, promoted, distributed,
sold, offered, or licensed, or plans or intends to advertise, promote, distribute, sell, offer, or

license, any goods or services under or in connection with the Challenged Mark.

DOCUMENT REQUEST NO. 23: Documents sufficient to show each visual, oral, and other

manner in which Respondent has presented or authorized the presentation of the Challenged



Mark, including, but not limited to, all pronunciations of and typestyles, fonts, typefaces,

designs, shapes, graphics, and colors used for or in connection with the Challenged Mark.

DOCUMENT REQUEST NO. 24: Representative samples of each type of advertisement and
promotional material (e.g., print, radio, television, brochures, catalogues, flyers, press releases,
website pages, website banners, in-store displays, point-of-sale promotional items) that has
displayed or that will display the Challenged Mark, including documents sufficient to show every
manner of presentation of the Challenged Mark in each type of advertisement or promotional

material.

DOCUMENT REQUEST NO. 25: Representative samples of all tags, labels, signs, and packaging
that have displayed or that will display the Challenged Mark, including documents sufficient to

show every manner of presentation of the Challenged Mark in such materials.

DOCUMENT REQUEST NO. 26: All newspaper, magazine, newsletter, trade journal, website, and
other media coverage, in any form or medium (print, electronic, or other), concerning any

Challenged Mark, whether or not authored by any official member of the press.

DOCUMENT REQUEST NO. 27: Documents sufficient to identify all persons actually or intended
to be employed, retained, or engaged by Respondent to advertise or promote the Challenged

Mark or any goods or services under or in connection with the Challenged Mark.

DOCUMENT REQUEST NO. 28: Documents sufficient to identify the target purchasers or
potential purchasers of goods or services actually or planned or intended to be sold, offered,

distributed, or licensed by Respondent under or in connection with the Challenged Mark.

DOCUMENT REQUEST NO. 29: All Documents concerning or identifying any person to or with



whom Respondent has marketed, sold, offered, distributed, or licensed, or intends to market,
sell, offer, distribute, or license any goods or services under or in connection with any

Challenged Mark.

DOCUMENT REQUEST NO. 30: Documents sufficient to identify each price at which Respondent
has marketed, sold, offered, distributed, or licensed, or intends to market, sell, offer, distribute,

or license, any goods or services in connection with the Challenged Mark.

DOCUMENT REQUEST NO. 31: Documents sufficient to identify any graphic, package, product,
or other designers contacted or engaged by Respondent with respect to the preparation of any
materials bearing or otherwise using the Challenged Mark, and all Documents concerning

Communications between Defendant and each designer.

DOCUMENT REQUEST NO. 32: All Documents concerning Respondent's knowledge of
Petitioner’s Mark, including, but not limited to, all Documents concerning Communications
about or with Petitioner about Respondent's awareness of Petitioner's use of any of Petitioner's

Marks.

DOCUMENT REQUEST NO. 33: All Documents concerning any trademark searches, trademark
clearances, internet print-outs, and other inquiries conducted by or on behalf of Respondent

concerning the availability to use or register the Challenged Mark.

DOCUMENT REQUEST NO. 34: All Documents concerning any opinion letter, analysis, or other
Communication concerning whether Respondent has the freedom, right, or ability to use or
register the Challenged Mark as a trademark, service mark, domain name, or other designation

of origin, including the opinion Document and Documents sufficient to show the identity of the



individual or entity that requested the opinion, when the opinion was requested, and who

prepared the opinion.

DOCUMENT REQUEST NO. 35: All studies, surveys, investigations, research, development,
analyses, or opinions concerning the Challenged Mark, including, but not limited to, any such
Documents comparing the Challenged Mark to any of Petitioner’s Marks or concerning any
actual confusion or likelihood of confusion between the Challenged Mark (or any mark that

incorporates the Challenged Mark or is similar thereto) and any of Petitioner’s Marks.

DOCUMENT REQUEST NO. 36: Documents sufficient to show any complaint, petition, demand,
objection, administrative proceeding, or civil action made or brought by or against Respondent
in which any trademark, trade dress, dilution, unfair competition, copyright, or domain name

claims were asserted.

DOCUMENT REQUEST NO. 37: All Documents concerning any complaint, petition, demand,

objection, administrative proceeding, or civil action concerning the Challenged Mark.

DOCUMENT REQUEST NO. 38: All Documents concerning any observations, perceptions,
impressions, or inquiries of any person as to whether the goods or services actually or planned
to be sold, offered, provided, or licensed by or on behalf of Respondent under or in connection
with the Challenged Mark are produced, sponsored, or endorsed by, or in any manner
associated or affiliated with, Petitioner or any goods or services offered under or in connection

with any of Petitioner’s Marks.

DOCUMENT REQUEST NO. 39: All Documents concerning any instances of actual or possible

confusion, mistake, deception, or association of any kind between [Opposer/Petitioner], any of



Petitioner’s Marks or Petitioner’s goods or services on the one hand, and
[Applicant/Respondent], the Challenged Mark or Respondent’s goods or services on the other

hand.

DOCUMENT REQUEST NO. 40: All Documents concerning any Communications in which any
person inquired about, commented on, or mentioned Petitioner, Petitioner’s Mark, or

Petitioner’s goods or services in any way.

DOCUMENT REQUEST NO. 41: All Documents concerning any consumer, governmental, or other
complaints or investigations concerning the goods or services sold, offered, distributed, or

licensed by Respondent under or in connection with the Challenged Mark.

DOCUMENT REQUEST NO. 42: Documents sufficient to show the volume (in dollars and units)
of sales of all goods or services sold or licensed under or in connection with the Challenged

Mark for each of the last five years.

DOCUMENT REQUEST NO. 43: Documents sufficient to show, for each of the last five years, all
costs and amounts expended by Respondent and its licensees to promote, market, and
advertise goods or services actually or planned or intended to be sold, offered, distributed,

provided, or licensed under or in connection with the Challenged Mark.

DOCUMENT REQUEST NO. 44: All agreements between or among Respondent and any other
person concerning the Challenged Mark, or the actual or planned manufacture, advertisement,
promotion, marketing, distribution, sale, offer, or licensing of any goods or services under or in

connection with the Challenged Mark.

DOCUMENT REQUEST NO. 45: Documents sufficient to identify all third parties that did, do, or



will manufacture, sell, offer, distribute, or license goods or services under or in connection with

the Challenged Mark.

DOCUMENT REQUEST NO. 46: Documents sufficient to show Respondent’s registration,
licensing, current or previous ownership, or transfer of any domain name that incorporates the

Challenged Mark, in whole or in part.

DOCUMENT REQUEST NO. 47: All Documents concerning Petitioner or any goods or services
sold, offered, or licensed, directly or indirectly, by or on behalf of Petitioner under or in
connection with any of Petitioner’s Marks that are not responsive to or that you are not

otherwise producing in response to any other request contained herein.

DOCUMENT REQUEST NO. 48: Documents sufficient to show all third-party marks of which
Respondent is aware that resemble or are similar to the Challenged Mark or any of Petitioner’s

Marks and that are used or registered in connection with educational materials.

DOCUMENT REQUEST NO. 49: To the extent not produced in response to the foregoing
requests, all Documents that support or refute Respondent’s defense of this proceeding,
including, but not limited to, any Documents that support or refute any factual allegations or
legal theories or conclusions Respondent has presented or relied on or intends to present or

rely on in connection with such defense.

DOCUMENT REQUEST NO. 50: To the extent not produced in response to the foregoing
requests, all Documents that support or refute Respondent’s counterclaim in this proceeding,
including, but not limited to, any Documents that support or refute any factual allegations or

legal theories or conclusions Respondent has presented or relied on or intends to present or



rely on in connection with such counterclaim.

Dated this 11" day of March, 2022
By:/Tamara Pester/

Tamara S. Pester, LLC

Box 6601

Denver, CO 80206

(303) 333-4696
tamara@tamarapester.com

Attorney for Petitioner

CERTIFICATE OF SERVICE
| hereby certify that a true and complete copy of the forgoing has been served on Opposer on

this 11" of March, 2022 by forwarding said copy via email to Arthur Shaffer:

ashaffer@mcdowellrice.com

/Tamara Pester/



	Petitioner incorporates the Definitions set forth in Petitioner's First Set of Interrogatories and First Requests for Production of Documents, served on today’s date.
	1. Unless you properly object to a request, you must admit, specifically deny, or state in detail why you cannot truthfully admit or deny each of the following requests based on knowledge and information in your possession, custody, or control, or in the possession, custody, or control of your representatives, agents, or attorneys. If you do not respond to each of these requests within thirty (30) days, the requests will be deemed admitted, as described in Federal Rule of Civil Procedure 36 and TBMP § 407.03.
	2. You may not give lack of information or knowledge as a reason for failure to admit or deny a requested admission unless you in good faith state that you have made a reasonable inquiry and that the information known or readily obtainable by you is insufficient to enable you to admit or deny the requested admission.
	3. If you object to any request or any portion of a request on the ground that the answer would reveal the substance of any privileged information, set forth in detail the basis for your claim of privilege and any other objection you may have. If your objection is on the ground that the answer would reveal the substance of a privileged communication, include an identification of:
	(a) the nature of the privilege or protection claimed;
	(b) the person who made the communication, whether oral or in writing;
	(c) if the communication was oral, all persons present while the communication was made;
	(d) if the communication was written, the author, addressees, and any other recipients;
	(e) the date and place of the communication; and
	(f) the general subject matter of the communication.

	4. Unless otherwise stated herein, all requests apply to activities in or in connection with the United States.
	5. These requests are continuing in nature. If you receive or otherwise become aware of information responsive to any request after you have served your responses to these requests, you must promptly supplement your responses to these requests to provide such information, as required by Federal Rule of Civil Procedure 26(e) and TBMP § 408.03.
	6. For the convenience of the Board and the parties, each request should be quoted in full immediately preceding your response.
	Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure and 37 C.F.R. § 2.120, Petitioner A to Z Teacher Stuff, LLC (“Petitioner”) hereby requests that Respondent Tara West serve upon the undersigned attorneys at tamara@tamarapester.com answers, under oath, to each of the following interrogatories within thirty (30) days of service of these interrogatories.
	1. Petitioner incorporates the Definitions set forth in Petitioner's First Request for Production of Documents, served on today’s date.
	2. “Petitioner” means A to Z Teacher Stuff, LLC, the Petitioner in the above-captioned proceeding.
	3. Respondent, "you," or "your" means Respondent Tara West, her affiliates, parents, any partnership or joint venture to which she may be a party, and/or each of the foregoing entities' employees, agents, officers, directors, representatives, consultants, accountants, and attorneys, including any person who served in any such capacity at any time during the relevant time period specified herein.
	4. "Petitioner's Mark" means the mark KinderReaders.
	5. "Challenged Mark" means the mark KinderReaders that is the subject of U.S. Trademark Application Serial No. 88/795,097 and this proceeding.
	6. "Concerning" means consisting of, referring to, relating to, reflecting, or being in any way logically or factually connected with the matter discussed.
	7. "Communication" means the transmittal of information (in the form of facts, ideas, inquiries, or otherwise).
	8. "Date" means the exact day, month, and year if ascertainable, or, if not, the best available approximation (including relationship to other events).
	9. "Describe" means set forth fully and unambiguously every fact relevant to the subject of the interrogatory, of which you (including your agents and representatives) have knowledge or information.
	10. "Document" is synonymous in meaning and equal in scope to its usage in FRCP 34(a)(1)(A). The term "document" refers to any document now or at any time in Respondent's possession, custody, or control. A person is deemed in control of a document if the person has any ownership, possession, or custody of the document, or the right to secure the document or a copy thereof from any person or public or private entity having physical possession thereof.
	11. "Identify" with respect to a person who is an individual means to state that person's full name, present or last known address, and current or last known place of employment.
	12. "Identify" with respect to a person that is not an individual means to state its: full name, legal form, date of organization, state of incorporation or organization or other business or license authority, present or last known address and telephone number, and the identity of its chief executive officer, partners, or persons in equivalent positions.
	13. "Identify" with respect to a document means to give, to the extent known, the (a) type of document; (b) general subject matter; (c) date of the document; and (d) author(s), addressee(s) and recipient(s). In the alternative, the responding party may produce the documents, together with identifying information sufficient to satisfy Rule 33 of the Federal Rules of Civil Procedure.
	14. "Identify" with respect to communications means to give, to the extent known, (a) a description of the substance of the communication; (b) the form of the communication (e.g., telephone, facsimile, email, etc.); (c) the identity of each person that was a party to and/or present at the time of the communication, as well as the full name, present or last known address, and the current or last known place of employment of each person; (d) the identity of the person whom you contend initiated the communication; and (e) the time, date, and place of the communication.
	15. The term "mark" means any word, name, symbol, or device (including any key word or metatag) or any combination thereof.
	16. The term "person" means any natural person or any legal entity, including, but not limited to, any business or governmental entity, organization, or association.
	17. The terms "and" and "or" shall be construed either conjunctively or disjunctively as necessary to bring within the scope of the interrogatory all responses that might otherwise fall outside the scope of this interrogatory.
	18. The terms "all," "any," or "each" encompass any and all of the matter discussed.
	19. The use of singular form includes plural, and vice versa.
	20. The use of present tense includes past tense, and vice versa.
	21. The masculine form shall also be construed to include the feminine and vice versa.
	1. Answers to these interrogatories shall be served upon the undersigned attorneys via email to tamara@tamarapester.com within thirty (30) days of service of these interrogatories.
	2. Each interrogatory is to be answered fully based on information in your possession, custody, or control, or in the possession, custody, or control of your representatives, agents, or attorneys.
	3. If you object to any interrogatory or any portion of an interrogatory on the ground that the answer reflects or would reveal the substance of a privileged communication, identify:
	          (a) the nature of the privilege claimed;
	          (b) the person who made the communication, whether oral or in writing;
	          (c) if the communication was oral, all persons present while the communication was made;
	          (d) if the communication was written, the author, addressees, and any other recipients;
	          (e) the relationship of the author of the communication to each recipient;
	          (f) the relationship of the persons present to the person who made the communication;
	          (g) the date and place of the communication; and
	          (h) the general subject matter of the communication.
	4. Unless otherwise stated herein, these interrogatories cover the time period up to and including the present.
	5. Unless otherwise stated herein, these interrogatories apply to activities in or in connection with the United States.
	6. If you respond to an interrogatory by reference to documents pursuant to Federal Rule of Civil Procedure 33(d), identify the documents with specificity, including by identifying the applicable Bates Number range to the extent the documents are produced in response to document requests in this proceeding.
	7. For the convenience of the Board and the parties, each interrogatory should be quoted in full immediately preceding the response.
	8. These interrogatories are continuing in nature. If you receive or otherwise become aware of information responsive to any interrogatory after you have served your answers to these interrogatories, you must promptly supplement your answers to these interrogatories to provide such information, as required by Federal Rule of Civil Procedure 26(e) and TBMP § 408.03.
	1. Petitioner incorporates the Definitions set forth in Petitioner's First Set of Interrogatories to Respondent, served on today’s date.
	2. "Document" is synonymous in meaning and equal in scope to its usage in FRCP 34(a)(1)(A). The term "document" refers to any document now or at any time in Respondent’s possession, custody, or control. A person is deemed in control of a document if the person has any ownership, possession, or custody of the document, or the right to secure the document or a copy thereof from any person or public or private entity having physical possession thereof.
	3. A reference to a "person" includes an individual, corporation, partnership, joint venture, limited liability company, governmental authority, unincorporated organization, trust, association, or other entity and includes all of that person's principals, employees, agents, attorneys, consultants, and other representatives.
	4. The terms "and" and "or" shall be construed either conjunctively or disjunctively as necessary to bring within the scope of the request all responses that might otherwise fall outside the scope of this request.
	1. All documents are to be produced as they are kept in the usual course of business with any identifying labels, file markings, or similar identifying features, or shall be organized and labeled to correspond to the categories requested herein. If there are no documents in response to a particular request or if you withhold any responsive documents or categories of documents based on any objections, you shall state so in writing.
	2. Electronically stored information (ESI) must be produced in PDF format with corresponding load files containing the document's text and all available metadata.
	3. These requests call for the production of all responsive documents in your possession, custody, or control, or in the possession, custody, or control of your employees, predecessors, successors, parents, subsidiaries, divisions, affiliates, partners, joint venturers, brokers, accountants, financial advisors, representatives, and agents or other persons acting on your behalf, without regard to the physical location of such documents.
	4. In responding to these requests, include documents obtained on your behalf by your counsel, employees, agents, or any other persons acting on your behalf. If your response is that the documents are not within your possession or custody, describe in detail the unsuccessful efforts you made to locate each such document. If your response is that documents are not under your control, identify who has the control and the location of the documents.
	5. If any document was, but no longer is, in your possession, subject to your control, or in existence, include a statement:
	(a) identifying the document;
	(b) describing where the document is now;
	(c) identifying who has control of the document;
	(d) describing how the document became lost or destroyed or was transferred; and
	(e) identifying each of those persons responsible for or having knowledge of the loss, destruction, or transfer of this document from your possession, custody, or control.

	6. Each request contemplates production of all documents in their entirety. If a portion of a document is responsive to one or more requests, the document shall be produced in its entirety.
	7. If any document is withheld in whole or in part for any reason including, without limitation, a claim of privilege or other protection from disclosure such as the work product doctrine, business confidentiality, or trade secret protection, set forth separately with respect to each such document:
	(a) the ground of privilege or protection claimed;
	(b) each and every basis under which the document is withheld;
	(c) the type of document;
	(d) its general subject matter;
	(e) the document's date; and
	(f) other information sufficient to enable a full assessment of the applicability of the privilege or protection claims, as required by FRCP 26(b)(5) and TBMP § 406.04(c).

	8. To the extent you assert that a document contains information that should be protected from disclosure (based on the attorney-client privilege, work product doctrine, or another protection) and non-privileged information, the non-privileged portions of the document must be produced. For each such document, indicate the portion of the document withheld by stamping the words "MATERIAL REDACTED" on the document in an appropriate location that does not obscure the remaining text.
	9. Unless otherwise stated herein, all documents requested are for the period up to and including present.
	10. Unless otherwise stated herein, all document requests apply to activities in or in connection with the United States.
	11. For the convenience of the Board and the parties, each document request should be quoted in full immediately preceding the response.
	12. These requests are continuing, and your response to these requests must be promptly supplemented when appropriate or necessary in accordance with Federal Rule of Civil Procedure 26(e) and TBMP § 408.03.

