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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

Linking Human Systems, LLC 

                            

                        Opposer, 

 

v. 

 

Arise Virtual Solutions Inc. 

 

  Applicant. 

       / 

 

 

 

 

   Opposition No. 91273680 

   Serial No. 90/489,907 

 

APPLICANT’S MOTION TO COMPEL REDESIGNATION AND PRODUCTION OF 

CONFIDENTIAL – ATTORNEYS’ EYES ONLY DOCUMENTS TO APPLICANT 

 

Arise Virtual Solutions Inc. (“Applicant”) submits this Motion to Compel Redesignation 

and Production of Confidential – Attorneys’ Eyes Only Documents to Applicant, pursuant to 

TBMP § 412.01(b). The subject documents, produced by Linking Human Systems, LLC 

(“Opposer”), are bates stamped AN002069-AN002074 (the “Subject Documents”). Applicant 

respectfully requests that the Trademark Trial and Appeal Board (the “Board”) compel Opposer 

to redesignate and reproduce the Subject Documents as “Confidential,”1 as there is no information 

in the Subject Documents that could qualify as “Confidential – Attorneys’ Eyes Only” under the 

Board’s Standard Protective Order.  

 

1 Although Applicant does not believe that the Subject Documents should have any designation under the 

Board’s Standard Protective Order, Applicant is willing to have the Subject Documents redesignated as 

“Confidential” in order to resolve the present dispute and address Applicant’s concerns regarding 
confidentiality. 
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I. FACTS 

 

 On August 19, 2021, Applicant served its First Set of Interrogatories and First Requests for 

Production of Documents and Things on Opposer and specifically requested the following 

information and documents:  

Interrogatory No. 19 : Describe with particularity all instances of misdirected telephone 

calls Opposer received which relate to Applicant, or any other instances, misdirected 

communications or inquiries in which there was confusion or mistake, identifying the 

number called where applicable, the date or approximate date of each such instance, 

communication or inquiry, the substance of the instances, communications or inquiries and 

the name(s) of the individual(s) involved in such instances, communications or inquiries, 

including without limitation, the “numerous phone calls” referenced in Paragraph 6 of the 

Notice of Opposition, and identify all documents supporting each such contention and each 

person with knowledge of the same. 

 

Request No. 15: All documents Opposer intends to rely on in proving that “[o]n average 
Opposer receives at least five (5) calls each day from Applicant’s potential customers who 
believe Opposer is Applicant.” (Notice of Opposition [DE 1], ¶ 6).  
 

Request No. 17: All call logs covering any period during which Opposer claims it has 

received calls from Applicant’s potential customers who believe Opposer is Applicant.  
 

On November 8, 2022, Opposer responded to Applicant’s discovery requests above by 

producing the Subject Documents with an Attorneys’ Eyes Only designation. The Subject 

Documents consist of a call log which purports to be evidence of actual confusion.  Specifically, 

the call log is purported to include the details regarding individuals who have called Opposer 

allegedly believing they are calling Applicant. The first two (2) pages of the call log contain two 

(2) columns – one containing caller names and another column containing each caller’s 

corresponding phone number2, and the remaining four (4) pages list the general and specific 

reasons why each caller allegedly called Opposer.  

 

2 For some entries the Subject Documents also include an “Employee ID No:” which is purported to 
identify the caller as an employee of Applicant. 
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In order to properly defend against the allegations made by Opposer in this case, Applicant 

must have the ability to examine and review the Subject Documents. Specifically, Applicant must 

be able to investigate whether the persons identified in the Subject Documents actually called 

Opposer, if so whether they were confused, and if so, the reason for said confusion.  Opposer has 

repeatedly refused to redesignate the Subject Documents and has only permitted Applicant to 

review a portion of the information contained therein.  Specifically, Opposer has only consented 

to Applicant reviewing the information in the final four (4) pages of the Subject Documents (i.e., 

the purported general and specific reasons for the alleged calls). This information is insufficient 

for Applicant to fully address Opposer’s allegations of actual confusion.   

Applicant must be informed as to the identity of the alleged callers, their telephone 

numbers, and, where applicable, their “Employee ID” numbers.  Without this information 

Applicant cannot investigate Opposer’s purported evidence of actual confusion. 

 

II. GOOD FAITH EFFORTS TO RESOLVE THE DESIGNATION DISPUTE  

 

 In an effort to negotiate in good faith to resolve the disagreement as to Opposer’s 

designation of the Subject Documents, on November 10, 2022, Applicant’s counsel emailed 

Opposer’s counsel and requested that Opposer redesignate the Subject Documents. Applicant’s 

counsel expressed that they did not see the harm to Opposer in allowing the Subject Documents to 

be shared with Applicant, based on information from Applicant about who the callers purportedly 

are (this is discussed in greater detail under Section III(b) infra). On November 15, 2022, counsel 

for Opposer replied and stated that she would discuss the matter with Opposer.  

 On November 22, 2022, having not received any response regarding Applicant’s initial 

redesignation request, Applicant’s counsel emailed Opposer’s counsel to follow up on whether 
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Opposer would be willing to redesignate the Subject Documents to “Confidential” so that the 

Subject Documents could be shared with Applicant.  

On November 23, 2022, Opposer’s counsel advised that it would consent to only part of 

the information in the Subject Documents being provided to Applicant but did not consent to 

redesignate the Subject Documents to “Confidential.” On the same day, Applicant again advised 

that it did not believe there was any harm to Opposer in redesignating the Subject Documents so 

that all of the information could be shared with Applicant.  

On November 29, 2022, Applicant’s counsel sent an email following up on Applicant’s 

November 23, 2022 redesignation request to which Opposer had not responded.  No response was 

sent by Opposer’s counsel to this email. 

On December 15, 2022, during a telephone conference with Opposer’s counsel, 

Applicant’s counsel again requested that the Subject Documents be redesignated and Opposer’s 

counsel denied the request.  No response was provided by Opposer’s counsel during that call 

regarding the request. 

On December 23, 2022, Applicant’s counsel sent an email to Opposer’s counsel (the 

“December 23, 2022 E-mail”) advising that this would be their final attempt at resolving the 

redesignation dispute and that, absent Opposer’s response by December 30, 2022, Applicant would 

file a motion with the Board seeking redesignation of the Subject Documents.  

On December 27, 2022, Opposer’s counsel sent Applicant’s counsel an email advising that 

she was on vacation and would respond to Applicant’s email upon her return on January 4, 2023. 

Applicant’s counsel acknowledged Opposer’s counsel’s email on the same day.  

On January 4, 2023, Opposer’s counsel sent Applicant’s counsel an email requesting that 

the deadline to respond to the December 23, 2022 Email be extended to January 9, 2023. On the 
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same day, Applicant’s counsel responded and stated that Opposer could also have until January 9, 

2023 to respond to Applicant’s redesignation request. 

In an email to Applicant’s counsel dated January 9, 2023, Opposer’s counsel made no 

mention of the redesignation request. Accordingly, because the parties have not been able to 

resolve their differences with regard to Opposer’s designation of the Subject Documents after 

repeated, good faith attempts and requests by Applicant, Applicant is filing this Motion.  

III.  ARGUMENT 

 

a. Legal Standard  

 

A party who disagrees with another party’s designation of protected information under the 

Board’s Standard Protective Order may challenge the designation (i.e., “Confidential” or 

“Confidential – For Attorneys’ Eyes Only (trade secret/commercially sensitive)”). TBMP                   

§ 412.01(b). A party may challenge the level of classification as well as whether material is 

confidential at all. TBMP § 412.01(b); See United States Polo Association v. David McLane 

Enterprises, Inc., Cancellation No. 92066233 (TTAB 2019) [precedential] (finding party had 

inappropriately designated various documents as “Attorneys’ Eyes Only” and ordering party to re-

designate the documents as “Confidential” or “Non-confidential”). 

“When a designation has been challenged, the party seeking protection bears the burden of 

demonstrating that its confidentiality designations are appropriate.” TBMP § 412.01(b); Fed. R. 

Civ. P. 26(c)(1). “To successfully carry the burden of establishing good cause, the producing party 

must demonstrate a particular need for protection and that a clearly defined and serious injury will 

result otherwise.” TBMP § 412.01(b); United States Polo Ass'n v. David McLane Enters., 2019 

TTAB LEXIS 56, *9 (TTAB March 25, 2019). Information properly designated as “Attorneys’ 

Eyes Only” should not be readily available to the receiving party through proper means. TBMP    

http://ttabvue.uspto.gov/ttabvue/ttabvue-92066233-CAN-29.pdf
http://ttabvue.uspto.gov/ttabvue/ttabvue-92066233-CAN-29.pdf
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§ 412.01(a). Moreover, the “Attorneys’ Eyes Only” designation should be reserved for documents 

containing information that may be used “in the operation of a business or other enterprise and that 

is sufficiently valuable and secret to afford an actual or potential economic advantage over others.” 

Id.; United States Polo Ass'n, 2019 TTAB LEXIS 56, at *8.  

b. Documents Bates Stamped AN002069-AN002074 Are Not Subject to Attorneys’ Eyes 

Only Protection 

 

The Subject Documents contain information that is at best “Confidential.” There is surely 

no “Trade Secret/Commercially Sensitive” information that could be properly withheld from 

Applicant’s officers, employees and in-house counsel. In fact, Opposer alleges that the information 

withheld relates only to Applicant’s own past, current, and potential associates, not Opposer’s. 

Therefore, there can be no harm in making the information contained in the Subject Documents 

available to Applicant. Moreover, the information withheld may not be used by Opposer in the 

operation of its business and is not valuable to Opposer, much less does it afford any economic 

advantage to Opposer over Applicant. Thus, there is simply no logical basis to keep Applicant in 

the dark as to the full content of the Subject Documents.  

While Opposer consented to revealing some of the information contained in the Subject 

Documents to Applicant, the continued designation of the remaining information (employee 

names, telephone numbers and ID numbers) as “Attorneys’ Eyes Only” greatly prejudices 

Applicant’s ability to defend this Opposition. This is specifically because Applicant’s counsel is 

unable to share this information with Applicant’s personnel. It is critical for Applicant’s personnel 

to have access to the entirety of the information contained in the Subject Documents in order to 

investigate whether the persons identified in the Subject Documents actually called Opposer, if so 

whether they were confused, and if so, the reason for said confusion. If the Attorneys’ Eyes Only 

designation of the Subject Documents stands, Applicant’s counsel will not be able to investigate, 
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test, and address this critical purported evidence. This will unduly curtail Applicant’s ability to 

effectively litigate this case, including but not limited to Applicant’s ability to understand, test and 

address Opposer’s purported evidence of actual confusion. Without redesignation, Applicant will 

not be able to investigate the circumstances related to the purported calls, in turn depriving 

Applicant of the ability to determine whether actionable confusion actually existed. This would be 

severely prejudicial to Applicant 

Ultimately, because there is no proper basis to designate the Subject Documents as 

“Confidential – Attorneys’ Eyes Only,” and there is no prejudice to Opposer from the 

redesignation of the same to “Confidential,” Opposer should be compelled to redesignate and 

reproduce the Subject Documents.  

 

IV. CONCLUSION  

Based on the foregoing, Applicant respectfully requests the Board enter an order 

compelling Opposer to redesignate the Subject Documents to “Confidential.” 

Date: February 2, 2023      Respectfully submitted, 

 

       LOTT & FISCHER, PL 

      

       /s/ Ariel Weltz          

       Ariel Weltz 

        Ury Fischer   

       Neda Lajevardi 

       P.O. Drawer 141098 

       Coral Gables, FL  33114-1098 

       (305) 448-7089 

 

       Attorneys for Applicant 

 Docket No. 23015.5803    Arise Virtual Solutions Inc. 

  



8 

 

 

CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that a true and complete copy of the foregoing MOTION TO 

COMPEL REDESIGNATION AND PRODUCTION OF CONFIDENTIAL – 

ATTORNEYS’ EYES ONLY DOCUMENTS TO APPLICANT has been served on Applicant 

by forwarding said copy on February 2, 2023, via e-mail to:  

 

Kirstin M. Jahn 

Jahn & Associates, LLC 

1942 Broadway Suite 314 

Boulder, CO 80302 

E-mail: Kirstin@jahnlaw.com; Kathy@jahnlaw.com 

/s/ Ariel Weltz        

 Ariel Weltz 

 

 

mailto:Kirstin@jahnlaw.com
mailto:Kathy@jahnlaw.com

