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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

Linking Human Systems, LLC 

                            
                        Opposer, 

 

v. 
 

Arise Virtual Solutions Inc. 

 

  Applicant. 

       / 

 

 

 

 

   Opposition No. 91273680 

   Serial No. 90/489,907 

 

APPLICANT’S REPLY IN SUPPORT OF MOTION TO DISMISS OPPOSITION  

 

  Pursuant to 37 C.F.R. §2.127 and all other applicable rules, Arise Virtual Solutions Inc. 

(“Applicant”) hereby replies to Linking Human Systems, LLC’s (“Opposer”) Response to 

Applicant’s Motion to Dismiss the current Opposition proceeding.  

I. ARGUMENT  
 
A. The Motion to Dismiss Should Be Granted Pursuant to the Morehouse Doctrine 

Opposer asserts that Applicant’s Motion to Dismiss should be denied because the Morehouse 

doctrine does not apply. However, in its Response, Opposer correctly admits that the identification 

of services in Application Serial No. 90/489,907 for the mark ARISE (“Application”) is not 

broader than the identification of services in Applicant’s incontestable registrations for the mark 

ARISE, Registration No. 4894078 and Registration No. 3520450 (collectively the registrations 

are hereinafter referred to as the “Prior Registrations”). Response Brief, p. 2. This argument 



Ϯ 
 

particularly aligns with the notion that the Morehouse defense applies where the goods or services 

in the prior registration are broader in scope than the goods or services in the challenged 

application, and the applicant’s prior registration “encompass[es] the same or substantially similar 

goods” identified in the application. In re Broadcom Corp., 2009 TTAB LEXIS 20, *11 

(Trademark Trial & App. Bd. January 26, 2009). 

With respect to the opposed services in International Class 035 of Applicant’s Application, 

these are included as a part of the International Class 035 description in Applicant’s Prior 

Registrations. The International Class 035 services in the Prior Registrations involve first, 

connecting businesses with remote customer service representatives and telephone contact center 

services, which are virtually identical to the management of telephone call center services 

identified in the Application. Second, the Prior Registrations cover customer service and customer 

satisfaction services, which are identical to the customer relationship management services 

identified in the Application. Last, the business consulting and information services identified in 

the Application logically fall within the fields in which the customer service representatives are 

certified to work, including, sales, technical support, and data processing and management, as 

covered by the Prior Registrations. Thus, Opposer incorrectly asserts that the services identified 

under International Class 035 in the Prior Registrations are not the same as those identified in the 

Application for purposes of the Morehouse Doctrine.   

 As to the opposed services in International Class 041 of Applicant’s Application, 

Opposer’s entire argument is premised on a misidentification of the services covered in the 

Application. Specifically, in the Response Opposer misstates Applicant’s services to incorrectly 

convey that the Application covers educational services in the field of healthcare generally. 

Response Brief, p. 3. This is profoundly misleading. When read as actually stated in the 
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Application, it is evident that the educational services in the Application are limited to education 

of service providers providing business process services, including contact center services. Below 

are the services identified in the Application, showing in underline the critical language omitted in 

Opposer’s Response: 

Educational services, namely, providing instruction via web based courses in the 
fields of healthcare, financial and tax services, business services, travel, 
telecommunications, technology, utilities, roadside assistance, home services, 
retail, and insurance, for service providers providing business process services 
including contact center services, customer service, customer satisfaction, 
sales, technical support, and data processing and management; Educational 
services, namely, providing instruction via web based courses for education of 
service providers providing business process services including contact center 
services, customer service, customer satisfaction, sales, technical support, and data 
processing and management, for certification in the fields of healthcare, financial 
and tax services, business services, travel, telecommunications, technology, 
utilities, roadside assistance, home services, retail, and insurance. 

Response Brief, p. 3 

The qualifying language in the Application that Opposer omits from its Response limits 

the fields of education services to services which are specifically for “service providers providing 

business process services including contact center services.” Further, upon a complete reading of 

the services identified in the Application, it is unequivocal that those services are encompassed by 

the services identified in Applicant’s Prior Registrations. 

B. Opposer Failed to Adequately Plead the Required Element of Damage 

Trademark Rule 2.104 (a) provides that the pleadings in an opposition proceeding must set 

forth “a short and plain statement showing why the opposer believes it would be damaged by the 

registration of the opposed mark and state the grounds for the opposition.” See Duramax Marine, 

L.L.C. v. R.W. Fernstrum & Co., 2001 TTAB LEXIS 328, *5-7 (T.T.A.B. April 26, 2001) 

(emphasis added). “A mere conclusory allegation in the notice of opposition that opposer will be 
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damaged is not a sufficient pleading.” 3 McCarthy on Trademarks and Unfair Competition § 20:6 

(5th ed.).  

Here, Opposer asserts in its Response that the act of filing the Opposition results in a 

presumption of damage to the Opposer from registration of the Application. Response Brief, p. 3-

4. However, Opposer overlooks the absolute requirement to separately and expressly plead 

specifics about how opponent will be damaged. Nowhere in the pleadings does Opposer allege 

that it will be damaged if the Application proceeds to registration, much less include the short 

statement as to why it would be damaged. Rather, the Notice of Opposition merely alludes to 

purported misdirected calls that have no connection with the subject application, or its eventual 

registration. To wit, the Notice of Opposition alleges that the purported misdirected calls began 

when “Applicant began using its mark.” Notice of Opposition, Paragraph 6.  In other words, by 

Opposer’s own admission, to the extent that the misdirected calls have arguendo caused any harm, 

that harm would have occurred as early as 2007, more than 10 years before the subject Application 

was even filed.1 Thus, because of the relatedness between the marks and services identified in both 

the Application and the Prior Registrations, any damage that opposer may claim would have arisen 

from the Prior Registrations and not the subject Application.  

Opposer has not sufficiently pled that registration of the opposed Application will cause 

damage to Opposer. The alleged damage to which Opposer alludes does not even arguably result 

from the opposed Application. For this reason, Opposer has failed to plead all of the required 

elements to maintain an opposition. Therefore, the Opposition should be dismissed.   

 

                                                            
1 See Registration No. 3520450, providing the date of Applicant’s first use of the ARISE mark in 
commerce as February 2007.  
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C. Likelihood of Confusion   

Surviving a motion to dismiss requires the existence of allegations of facts raised by the 

opposer, “that, if accepted as true, are sufficient to raise a right to relief above the speculative level, 

and to state a claim to relief that is plausible on its face.” Hensley Mfg v. ProPride Inc., 579 F.3d 

603, 609 (6th Cir. 2009). Although the Trademark Trial and Appeal Board (the “Board”) is 

required to accept all well-pled factual allegations as true, the Board need not “accept as true a 

legal conclusion couched as a factual allegation.” Id. (citing Bell Atlantic Corp. v. Twombly, 550 

U.S. 554, 555 (2007)). Opposer’s allegation of a likelihood of confusion is nothing more than a 

conclusory statement that “In view of the similarity of Applicant’s ARISE mark with Opposer’s 

ARISE Marks” confusion has and will continue to occur. Notice of Opposition, Paragraph 7.  

In its Response, Opposer states that Applicant is “prematurely arguing the merits of the 

Opposition.” Response Brief, p. 5. Yet, in asserting likelihood of confusion as grounds for its 

Opposition, Opposer does not offer any factual allegations to suggest that a claim of likelihood of 

confusion is plausible. In the Notice of Opposition, Opposer’s only factual allegation of a 

likelihood of confusion does not refer to the opposed Application, but instead states “Since 

Applicant began using its mark, Opposer has received numerous calls from customers believing 

Opposer is Applicant.” Notice of Opposition, Paragraph 6.  Thus, as previously stated, Opposer 

refers to Applicant’s use of the mark stemming from its Previous Registrations; Opposer does not 

assert any factual allegations of a likelihood of confusion which may result from registration of 

the Application.   

Therefore, because it is Applicant’s position that Opposer has not pled sufficient facts to 

state a claim to relief that is plausible on its face, Applicant is not prematurely arguing the merits 

of the Opposition, and dismissal of the Opposition should be granted as a matter of law.  
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II. CONCLUSION 

In conclusion, the Notice of Opposition should be dismissed as a matter of law because 

(1) the identification of services in Applicant’s Prior Registrations are substantially identical to 

those identified in the Application, (2) Opposer has not sufficiently pled that registration of the 

opposed Application will cause damage to Opposer, and (3) Opposer has not asserted factual 

allegations to support likelihood of confusion as grounds for its Opposition. 
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       Attorneys for Applicant 

 Docket No. 23015.5803    Arise Virtual Solutions Inc. 

 

 

 

 

 

 

 

 

CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that a true and complete copy of the foregoing MOTION TO 

DISMISS has been served on Applicant by forwarding said copy on March 28, 2022, via e-mail 
to:  
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Kirstin M. Jahn 
Jahn & Associates, LLC  
1942 Broadway Suite 314 
Boulder, CO 80302 
E-mail: Kirstin@jahnlaw.com; Kathy@jahnlaw.com 

/s/ Ariel Weltz        
 Ariel Weltz 

 

 


