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SERCH.050M TRADEMARK 

 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

Hiller, LLC, 

 

 Opposer/Respondent, 

 

 v. 

 

Service Champions, LLC, 

 

 Applicant/Petitioner. 

)

)

)

)

)

)

)

)

)

)

) 

 

Opposition No.: 91270550 

 

Serial No.: 88/946,386 

 

Mark:  

 

APPLICANT’S ANSWER TO NOTICE OF OPPOSITION, 

AFFIRMATIVE DEFENSES, AND COUNTER CLAIM  

Commissioner for Trademarks 

P.O. Box 1451 

Alexandria, VA  22313-1451 

 

Dear Sir or Madam: 

Applicant Service Champions, LLC (“Applicant”), a California limited liability company, 

located and doing business at 3150 East Birch St., Brea, CA 92821, hereby answers the Notice of 

Opposition filed by Hiller, LLC (“Opposer”) against Application Serial No. 88/946,386 (“the 

’577 Application”) as follows: 

1. Applicant denies that Opposer would be damaged by the registration on the 

Principal Register of Applicant’s Mark.  Applicant lacks sufficient knowledge or information to 

determine the truth or falsity of the remaining allegations in Paragraph 1 of the Notice and, on 

that basis, denies the allegations. 

2. Admitted. 

3. Applicant lacks sufficient knowledge or information to determine the truth or 

falsity of the allegations in Paragraph 3 of the Notice and, on that basis, denies the allegations. 
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4. Applicant admits that Exhibit A to the Notice appears to be a printout of U.S. 

Registration No. 5,362,969 showing that Registration No. 5,362,969 was filed on January 10, 

2017 in International Class 37.  Applicant lacks knowledge or information sufficient to form a 

belief as to the truth of the remaining allegations contained in Paragraph 4, and on that basis 

denies the allegations. 

5. Denied.  

6. Applicant lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in Paragraph 6, and on that basis denies the allegations. 

7. Applicant lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in Paragraph 7, and on that basis denies the allegations. 

8. Denied.  

9. Admitted. 

10. Denied. 

11. Denied. 

12. Admitted.  

13. Applicant lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in Paragraph 13, and on that basis denies the allegations. 

14. Applicant admits Applicant’s Mark comprises a smiley face.  Applicant lacks 

knowledge or information sufficient to form a belief as to the truth of the allegations contained in 

Paragraph 14, and on that basis denies the allegations.  

15. Applicant admits Applicant’s Mark comprises a smiley face.  Applicant lacks 

knowledge or information sufficient to form a belief as to the truth of the allegations contained in 

Paragraph 15, and on that basis denies the allegations. 

16. Denied. 
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17. Admitted. 

18. Applicant denies there is a likelihood of confusion between Opposer’s Mark and 

Applicant’s Mark.  Applicant lacks sufficient knowledge or information to determine the truth or 

falsity of the remaining allegations in Paragraph 18 of the Notice and, on that basis, denies the 

allegations. 

19. Applicant admits that Applicant seeks to register Applicant’s Mark for “HVAC 

contractor services; heating contractor services; Heating equipment installation and repair; 

installation, repair and maintenance of heating equipment; Installation and repair of heating, 

ventilating and air conditioning equipment; Installation and replacement service for heating, 

ventilating and air conditioning systems; air duct cleaning services; plumbing; plumbing 

contractor services; plumbing services; Electrical repairs and installation of heating and air 

conditioning equipment.”  Applicant lacks sufficient knowledge or information to determine the 

truth or falsity of the remaining allegations in Paragraph 19 of the Notice and, on that basis, 

denies the allegations. 

20. Applicant admits that Applicant seeks to register Applicant’s Mark for and 

Opposer’s Mark appears to be registered for “HVAC contractor services,” “Installation and 

repair of heating, ventilating and air conditioning equipment,” “Installation and replacement 

service for heating, ventilating and air conditioning systems,” “Plumbing,” “Plumbing contractor 

services,” and “Plumbing Services,” among other goods and services.  Applicant denies the 

remaining allegations of Paragraph 20. 

21. Applicant lacks sufficient knowledge or information to determine the truth or 

falsity of the allegations in Paragraph 21 of the Notice and, on that basis, denies the allegations. 

22. Denied. 

23. Denied. 
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24. Applicant lacks sufficient knowledge or information to determine the truth or 

falsity of the allegations in Paragraph 24 of the Notice and, on that basis, denies the allegations. 

25. Paragraph 25 of the Notice contains legal conclusions to which no answer is 

required.  To the extent an answer is required Applicant denies the allegations in Paragraph 46 of 

the Notice. 

WHEREFORE, Applicant prays that this Opposition be denied in its entirety and that the 

Application Serial No. 88/946,386 be permitted to register.  

COUNTERCLAIM FOR CANCELLATION 

Applicant and Counterclaimant Service Champions, LLC (“Applicant”), a California 

limited liability company, located and doing business at 3150 East Birch St., Brea, CA 92821, 

believes that it has been and will continue to be damaged by the continued registration of U.S. 

Registration No. 5,362,969 for the mark  (“the ’969 Registration”) in 

International Class 37 and relied upon by Hiller, LLC (“Opposer”) in its opposition.  As grounds 

for cancelling the ’969 Registration, Applicant alleges as follows: 

1. Applicant has used the mark since at least as early as 2019. 

2. Applicant filed Application Serial No. 88/946,386 for the 

mark. 
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3. Opposer has opposed Application Serial No. 88/946,386 based on the ’969 

Registration for the mark . 

4. Applicant has a real interest regarding the continued registration of the ’969 

Registration because such registration would damage Applicant by interfering with its right to 

the lawful descriptive or generic use of the smiley face design, as well as its applications for its 

mark. 

5. Applicant has been, and continues to be, damaged in that Opposer has filed a 

Notice of Opposition against Applicant’s U.S. Application Serial No. 88/946,386 for the 

 Mark on the basis of Opposer’s ’969 Registration. 

Allegations Common to all Counts 

6. Opposer alleges that it provides heating and air conditioning services under the 

mark .   

7. Opposer’s  is a generic design and has enjoyed widespread use in many 

different contexts for a long period of time.  Indeed, in the January 31, 2017 Office Action for 

the ’969 Registration, the Examiner describes “the ubiquitous smiley face” and its common use 
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“to convey a message of boosting morale, lifting spirts, smile more, be happy and the like.”  Ex. 

A at 2.   

8. The smiley face was likely created in or around 1963 and “has led to tens of 

thousands of variations and has appeared on everything from pillows and posters to perfume and 

pop art.”  Ex. A at 12. 

9. Many other companies, including numerous companies in the same industry as 

Opposer, use an almost identical mark as shown in the ’969 Registration.   

10. For example, a company called Happy Heaters uses the following mark to 

advertise its heating and air conditioning services: .  Ex. 

B (http://www.happyheaters.com). 

11. As a second example, a company called Happy Heating and Cooling uses the 

following mark to advertise its heating and cooling services: 

.  Ex. C (https://www.happyheatcool.com/service-

areas/black-forest-co). 

12. As a third example, a company called Affordable Heating and Cooling uses the 

following mark to advertise its heating and cooling services:  
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.  Ex. 

D (http://www.affordable-hvac.com/hvac-maintenance-program).  

13. As a fourth example, a company called Happy Air uses the following mark to 

advertise its heating and air conditioning services: .  Ex. E 

(http://www.happyairac.com/services.php). 

14. As a fifth example, a company called Air Joe, Inc. uses the following mark to 

advertise its heating and air conditioning services:  .  Ex. F 

(Certificate of Registration for Trademark No. 4342061). 
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15. In addition, many other companies in other industries use the smiley face mark.  

See, e.g., Ex. G (Certificate of Registration for Trademark No. 3,885,827); Ex. H (Certificate of 

Registration for Trademark No. 4,772,322); Ex. I (Certificate of Registration for Trademark No. 

5,394,791).   

Count I: Cancellation of Registration No. 5,362,969—No Acquired Distinctiveness 

16. Applicant realleges and incorporates by reference, as if fully set forth herein, the 

allegations of the preceding paragraphs as set forth above. 

17. Opposer’s  mark is not an inherently distinctive design.  The ’969 

Registration claims acquired distinctiveness under Section 2(f).  Ex. J (’969 Certificate of 

Registration).  Under Section 1212.02(b) of the Trademark Manual of Examining Procedure, 

Opposer’s claim of distinctiveness under Section 2(f) “may be construed as conceding that the 

matter to which it pertains is not inherently distinctive and, thus, not registrable on the Principal 

Register absent proof of acquired distinctiveness”.  Indeed, in its July 31, 2017 Response to 

Office Action, Opposer conceded that “the smiley face is a ‘ubiquitous, non-inherently 

distinctive design’ . . . .”  Ex. K at 1. 

18. Opposer has not made substantially exclusive and continuous use of the 

 as a mark on Opposer’s services.  As alleged above, many companies have used a 

smiley face mark, including numerous companies in the same industry as Opposer.  As a result, 

Opposer’s  is incapable of distinguishing Opposer’s goods from the goods of others. 
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19. Accordingly, the mark is not inherently distinctive and has not acquired 

distinctiveness pursuant to Trademark Act Sections 1, 2 and 45, 15 U.S.C. §§ 1051, 1052, 1053, 

and 1127 and section 2(f), 15 U.S.C. § 1052(f).  Therefore, the mark should be canceled. 

Count II: Cancellation of Registration No. 5,362,969—Failure to Function as a Mark 

20. Applicant realleges and incorporates by reference, as if fully set forth herein, the 

allegations of the preceding paragraphs as set forth above. 

21. Opposer’s  mark should be canceled because it is incapable of 

distinguishing Opposer’s goods from the goods of others and therefore cannot function as a 

trademark and an indicator of source. 

22. The  mark is a common and generic design, including in Opposer’s 

trade or industry.  

23. The  mark is used and has been used by numerous entities in the United 

States, including entities in Opposer’s trade or industry, on goods that do not emanate from 

Opposer. 

24. Accordingly, the  mark fails to function as a mark pursuant to 

Trademark Act Sections 1, 2 and 45, 15 U.S.C. §§ 1051, 1052, 1053, and 1127.  Therefore, the 

mark should be canceled. 
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Count III: Cancellation of Registration No. 5,362,969—Failure to Police 

25. Applicant realleges and incorporates by reference, as if fully set forth herein, the

allegations of the preceding paragraphs as set forth above. 

26. Upon information and belief, Opposer has abandoned the mark by 

failing to adequately police it.   

27. Opposer has knowingly allowed numerous companies to use a smiley face mark.

28. In the January 31, 2017 Office Action issued against the ’969 Registration, the

Examining Attorney stated that “[s]ince its inception, the iconic smiley face has been used on 

goods and in connection with services in a decorative manner.”  Ex. A at 2.   

29. Upon information and belief, Opposer has never instituted any prior infringement

actions, despite knowledge of other companies’ use of a smiley face mark.   

30. Opposer’s failure to take legal action and subsequent use of the smiley face mark

by numerous companies has become so widespread that the public does not and cannot associate 

the  mark with Opposer.  Therefore, the  mark has become generic, fails to 

function as a mark, and/or has been abandoned, and the mark should be cancelled. 
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WHEREFORE, Applicant respectfully requests that U.S. Registration No. 5,362,969 be 

cancelled and that Applicant’s Counter Petition to Cancel be sustained in its entirety in favor of 

Applicant.  

 Respectfully submitted,

KNOBBE, MARTENS, OLSON & BEAR, LLP 

Dated:     August 13, 2021 By:     /David G. Kim/
  Jonathan A. Hyman

Brian C. Horne 

Hans D. Mayer 

David G. Kim 

2040 Main Street, Fourteenth Floor 

Irvine, CA  92614 

(310) 551-3450

  efiling@knobbe.com

Attorneys for Applicant, Service Champions, LLC
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CERTIFICATE OF SERVICE 

I hereby certify that a true and complete copy of the foregoing APPLICANT’S 

ANSWER TO NOTICE OF OPPOSITION, AFFIRMATIVE DEFENSES, AND 

COUNTER CLAIM has been served on the Opposer’s counsel of record on August 13, 2021 

via electronic mail to:  

Timothy L. Capria, Esq. 

BRADLEY ARANT BOULT CUMMINGS LLP 

nashvilleipdocketing@bradley.com, pwalker@bradley.com,  

tcapria@bradley.com, rswor@bradley.com 

Signature:

Name:  Doreen P. Buluran 

Date:   August 13, 2021 

53822188 
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To: Hiller, LLC (NashvilleIPDocketing@bradley.com)

Subject: U.S. TRADEMARK APPLICATION NO. 87295138 - 210011301041

Sent: 1/31/2017 12:40:07 PM

Sent As: ECOM116@USPTO.GOV

Attachments: Attachment - 1

Attachment - 2

Attachment - 3

Attachment - 4

Attachment - 5

Attachment - 6

Attachment - 7

Attachment - 8

Attachment - 9

Attachment - 10

Attachment - 11

Attachment - 12

 

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

 
U.S. APPLICATION SERIAL NO.  87295138

 

MARK:

 

 

        

*87295138*
CORRESPONDENT ADDRESS:

       PHILLIP E. WALKER

       BRADLEY ARANT BOULT CUMMINGS, LLP

       1600 DIVISION STREET, SUITE 700

       NASHVILLE, TN 37203

       

 
CLICK HERE TO RESPOND TO THIS LETTER:

http://www.uspto.gov/trademarks/teas/response_forms.jsp

 

VIEW YOUR APPLICATION FILE

 
APPLICANT: Hiller, LLC

 

 
 

CORRESPONDENT’S REFERENCE/DOCKET NO :  

       210011301041

CORRESPONDENT E-MAIL ADDRESS: 

       NashvilleIPDocketing@bradley.com

 

 

 

OFFICE ACTION
 

STRICT DEADLINE TO RESPOND TO THIS LETTER

TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO MUST RECEIVE APPLICANT’S

COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE BELOW.  A RESPONSE

TRANSMITTED THROUGH THE TRADEMARK ELECTRONIC APPLICATION SYSTEM (TEAS) MUST BE RECEIVED BEFORE

MIDNIGHT EASTERN TIME OF THE LAST DAY OF THE RESPONSE PERIOD.

 

 

ISSUE/MAILING DATE: 1/31/2017

 

 

The referenced application has been reviewed by the assigned trademark examining attorney.  Applicant must respond timely and completely to

the issue(s) below.  15 U.S.C. §1062(b); 37 C.F.R. §§2.62(a), 2.65(a); TMEP §§711, 718.03.

 

Search Results
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The trademark examining attorney has searched the Office’s database of registered and pending marks and has found no conflicting marks that

would bar registration under Trademark Act Section 2(d).  TMEP §704.02; see 15 U.S.C. §1052(d).

 

Sections 1, 2, 3 and 45 Refusal – Failure to Function as a Service Mark

 

Registration is refused because the applied-for mark is a universal symbol that merely conveys an informational social, political, religious, or

similar kind of message; it does not function as a trademark or service mark to indicate the source of applicant’s services and to identify and

distinguish them from others.  Trademark Act Sections 1, 2, 3, and 45, 15 U.S.C. §§1051-1053, 1127; see In re Eagle Crest, Inc., 96 USPQ2d

1227, 1229-31 (TTAB 2010); In re Volvo Cars of N. Am., Inc., 46 USPQ2d 1455, 1460-61 (TTAB 1998); TMEP §1202.17(c)(i)(A), (c)(iii).

 

The applicant’s mark consists of the ordinary smiley face design which is a single line circle containing two ovals for eyes and an upturned

curved line for a mouth.  It is shown in the colors yellow and black, the colors most commonly associated with the design.

 

Determining whether a symbol functions as a trademark or service mark involves considering (1) the significance of the symbol, (2) the nature of

the symbol’s use in the relevant marketplace, and (3) the impression created when the mark is used in connection with the identified goods or

services.  TMEP §1202.17(c)(i); see In re Eagle Crest, Inc., 96 USPQ2d at 1229; In re Aerospace Optics, Inc., 78 USPQ2d 1861, 1862 (TTAB

2006).  A common universal symbol that is frequently displayed by many different parties in connection with various services is not likely to be

viewed as a source indicator but rather will be purchased for the message the symbol conveys.  See TMEP §1202.17(c)(i)(A). 

 

The attached evidence from an online dictionary shows that the symbol refers to a “smiley face” which is defined as “ a stylized representation of

a smiling face, typically a yellow circle with dots for eyes and a curved line for a smile, used as in a memo to suggest approval, a joking tone.”  

Collins English Dictionary, (2017) at www.collinsdictionary.com.  See attachment 1 “smiley1”.   Further, the attached evidence from

Smithsonian.com provides a history of the ubiquitous smiley face and shows this symbol was and is commonly used to convey a message of

boosting morale, lifting spirits, smile more, be happy and the like.  See attachment 2 “smiley2” from www.smithsonian.com.  Since its inception,

the iconic smiley face has been used on goods and in connection with services in a decorative manner.  Because consumers are accustomed to

seeing this symbol commonly used in everyday communications by many different sources, the public will not perceive the symbol as a

trademark or service mark that identifies the source of applicant’s services but rather only as the ubiquitous symbol that is used to convey

happiness, positive feelings, boost morale, etc. 

 

Here, the applicant uses the smiley face design adjacent to the wording “HILLER PLUMBING, HEATING, COOLING & ELECTRICAL”.  

However, it appears to be used as decorative graphic art or clip-art and not necessarily as a source indicator.  It also appears that the applicant has

put either “tm” or “sm” next to the smiley design to indicate its trademark significance. Use of the symbol “SM” next to the mark on the

specimen merely shows applicant’s intent to claim the applied-for mark as a service mark and is not an indicator of whether the mark is actually

perceived by the public as a source-indicator.  See In re Remington Prods. Inc., 3 USPQ2d 1714, 1715 (TTAB 1987); In re Anchor Hocking

Corp., 223 USPQ 85, 88 (TTAB 1984); In re Indus. Washing Mach. Corp., 201 USPQ 953, 955 (TTAB 1979); TMEP §1301.02.

 

The ordinary nature of the mark and its widespread use by others in many different contexts weighs against the mark being perceived by others as

a source indicator.  The evidence simply does not support the perception of the mark as a source indicator. 

 

Based on the above, the examiner finds the mark fails to function as a service mark and registration is refused under Sections 1, 2, 3 and 45 of the

Trademark Act.

 

Although applicant’s mark has been refused registration, applicant may respond to the refusal(s) by submitting evidence and arguments in

support of registration.

 

If applicant responds to the refusal(s), applicant must also respond to the requirement(s) set forth below.

 

 

Drawing – Color Location Statement

 

Applicant has submitted a color drawing and provided a color claim, but has not provided  a full description specifying where all color appears in

the literal and design elements in the mark.  See 37 C.F.R. §§2.37, 2.52(b)(1); TMEP §807.07(a)-(a)(ii).

 

Generic color names must be used to describe the colors in the mark, e.g., magenta, yellow, turquoise.  TMEP §807.07(a)(i)-(ii).  If black, white,

and/or gray are not being claimed as a color feature of the mark, applicant must exclude them from the color claim and include in the mark

description a statement that the colors black, white, and/or gray represent background, outlining, shading, and/or transparent areas and are not

part of the mark.  See TMEP §807.07(d).
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Therefore, applicant must provide a mark description that specifies where all the colors appear in the literal and design elements in the mark.  See

TMEP §807.07(a)(ii).  The following is suggested, if accurate:

 

The mark consists of a yellow smiley face with black eyes and a black upturned mouth.

 

 

TEAS PLUS OR TEAS REDUCED FEE (TEAS RF) APPLICANTS – TO MAINTAIN LOWER FEE, ADDITIONAL

REQUIREMENTS MUST BE MET, INCLUDING SUBMITTING DOCUMENTS ONLINE:  Applicants who filed their application online

using the lower-fee TEAS Plus or TEAS RF application form must (1) file certain documents online using TEAS, including responses to Office

actions (see TMEP §§819.02(b), 820.02(b) for a complete list of these documents); (2) maintain a valid e-mail correspondence address; and (3)

agree to receive correspondence from the USPTO by e-mail throughout the prosecution of the application.  See 37 C.F.R. §§2.22(b), 2.23(b);

TMEP §§819, 820.  TEAS Plus or TEAS RF applicants who do not meet these requirements must submit an additional processing fee of $125

per class of goods and/or services.  37 C.F.R. §§2.6(a)(1)(v), 2.22(c), 2.23(c); TMEP §§819.04, 820.04.  However, in certain situations, TEAS

Plus or TEAS RF applicants may respond to an Office action by authorizing an examiner’s amendment by telephone or e-mail without incurring

this additional fee.  

 

If applicant has questions regarding this Office action, please telephone or e-mail the assigned trademark examining attorney.  All relevant e-mail

communications will be placed in the official application record; however, an e-mail communication will not be accepted as a response to this

Office action and will not extend the deadline for filing a proper response.  See 37 C.F.R. §§2.62(c), 2.191; TMEP §§304.01-.02, 709.04-.05. 

Further, although the trademark examining attorney may provide additional explanation pertaining to the refusal(s) and/or requirement(s) in this

Office action, the trademark examining attorney may not provide legal advice or statements about applicant’s rights.  See TMEP §§705.02,

709.06.

 

 

 

 

 

/Karen Bracey/

Examining Attorney

Law Office 116

(571) 272-9132

karen.bracey@uspto.gov

 

TO RESPOND TO THIS LETTER:  Go to http://www.uspto.gov/trademarks/teas/response_forms.jsp.  Please wait 48-72 hours from the

issue/mailing date before using the Trademark Electronic Application System (TEAS), to allow for necessary system updates of the application. 

For technical assistance with online forms, e-mail TEAS@uspto.gov.  For questions about the Office action itself, please contact the assigned

trademark examining attorney.  E-mail communications will not be accepted as responses to Office actions; therefore, do not respond to

this Office action by e-mail.

 

All informal e-mail communications relevant to this application will be placed in the official application record.

 

WHO MUST SIGN THE RESPONSE:  It must be personally signed by an individual applicant or someone with legal authority to bind an

applicant (i.e., a corporate officer, a general partner, all joint applicants).  If an applicant is represented by an attorney, the attorney must sign the

response. 

 

PERIODICALLY CHECK THE STATUS OF THE APPLICATION:  To ensure that applicant does not miss crucial deadlines or official

notices, check the status of the application every three to four months using the Trademark Status and Document Retrieval (TSDR) system at

http://tsdr.uspto.gov/.  Please keep a copy of the TSDR status screen.  If the status shows no change for more than six months, contact the

Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-9199.  For more information on checking

status, see http://www.uspto.gov/trademarks/process/status/.

 

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS:  Use the TEAS form at http://www.uspto.gov/trademarks/teas/correspondence.jsp.
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To: Hiller, LLC (NashvilleIPDocketing@bradley.com)

Subject: U.S. TRADEMARK APPLICATION NO. 87295138 - 210011301041

Sent: 1/31/2017 12:40:09 PM

Sent As: ECOM116@USPTO.GOV

Attachments:

 

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

 

 

IMPORTANT NOTICE REGARDING YOUR

U.S. TRADEMARK APPLICATION

 
USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED

ON 1/31/2017 FOR U.S. APPLICATION SERIAL NO. 87295138

 
Please follow the instructions below:

 

(1)  TO READ THE LETTER:  Click on this link or go to http://tsdr.uspto.gov, enter the U.S. application serial number, and click on

“Documents.”

 

The Office action may not be immediately viewable, to allow for necessary system updates of the application, but will be available within 24

hours of this e-mail notification.

 

(2)  TIMELY RESPONSE IS REQUIRED:  Please carefully review the Office action to determine (1) how to respond, and (2) the applicable

response time period.  Your response deadline will be calculated from 1/31/2017 (or sooner if specified in the Office action).  A response

transmitted through the Trademark Electronic Application System (TEAS) must be received before midnight Eastern Time of the last day of the

response period.  For information regarding response time periods, see http://www.uspto.gov/trademarks/process/status/responsetime.jsp. 

 

Do NOT hit “Reply” to this e-mail notification, or otherwise e-mail your response because the USPTO does NOT accept e-mails as

responses to Office actions.  Instead, the USPTO recommends that you respond online using the TEAS response form located at

http://www.uspto.gov/trademarks/teas/response_forms.jsp.

 

(3)  QUESTIONS:  For questions about the contents of the Office action itself, please contact the assigned trademark examining attorney.  For

technical assistance in accessing or viewing the Office action in the Trademark Status and Document Retrieval (TSDR) system, please e-mail

TSDR@uspto.gov.

 

WARNING

 
Failure to file the required response by the applicable response deadline will result in the ABANDONMENT of your application.  For

more information regarding abandonment, see http://www.uspto.gov/trademarks/basics/abandon.jsp.

 

PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION:  Private companies not associated with the USPTO are

using information provided in trademark applications to mail or e-mail trademark-related solicitations.  These companies often use names that

closely resemble the USPTO and their solicitations may look like an official government document.  Many solicitations require that you pay

“fees.”  

 

Please carefully review all correspondence you receive regarding this application to make sure that you are responding to an official document

from the USPTO rather than a private company solicitation.  All official USPTO correspondence will be mailed only from the “United States

Patent and Trademark Office” in Alexandria, VA; or sent by e-mail from the domain “@uspto.gov.”   For more information on how to handle

private company solicitations, see http://www.uspto.gov/trademarks/solicitation_warnings.jsp.

 

 

- 16 -

mailto:NashvilleIPDocketing@bradley.com
http://tsdr.uspto.gov/view.action?sn=87295138&type=OOA&date=20170131#tdrlink
http://tsdr.uspto.gov/
http://www.uspto.gov/trademarks/process/status/responsetime.jsp
http://www.uspto.gov/trademarks/teas/response_forms.jsp
mailto:TSDR@uspto.gov
http://www.uspto.gov/trademarks/basics/abandon.jsp
http://www.uspto.gov/trademarks/solicitation_warnings.jsp
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Happy Heating & Air Conditioning: HVAC, AC Repair Reno

http://www.happyheaters.com/[8/12/2021 10:39:15 AM]

Heating & Air Conditioning Expert with 25 years of experience

Mon-Fri: 8am - 5pm

Emergency Service Available

 Get Warranty

Register Your Bryant System

 Call Today 775-MR-HAPPY

775-674-2779
 SCHEDULE AN

APPOINTMENT

Reno/Sparks HVAC

Happy Heating and Air Conditioning is a heating and air conditioning contractor that is locally

owned and serves the Reno, Sparks and greater Northern Nevada area. If you need a furnace

install, air conditioning repair or a heating install, give us a call to see how we can help.

Our expert technicians are NATE certified and we all pride ourselves in providing the highest

Services we Offer

We are your Reno/Sparks

Heating and Cooling Experts!

Home Residential Commercial Indoor Air Quality Careers Financing

https://www.facebook.com/HappyHeaters/
https://www.google.com/maps/place/Happy+Heating+%26+Air+Conditioning/@39.5349111,-119.7526886,9z/data=!4m5!3m4!1s0x0:0xc21824e434ee20c3!8m2!3d39.5349111!4d-119.7526886
https://www.bbb.org/us/nv/sun-valley/profile/heating-and-air-conditioning/happy-heating-and-air-conditioning-llc-1166-90021849/#sealclick
https://www.angieslist.com/companylist/us/nv/sparks/happy-heating-and-air-conditioning-reviews-7668784.htm
https://www.yelp.com/biz/happy-heating-and-air-conditioning-sparks
https://productregistration.bryant.com/Public/RegistrationForm?brand=bryant
http://www.happyheaters.com/get-warranty/
http://www.happyheaters.com/wp-content/uploads/2017/04/services-images1.jpg
http://www.happyheaters.com/wp-content/uploads/2017/04/install002.jpg
http://www.happyheaters.com/wp-content/uploads/2017/04/services-images3.jpg
http://www.happyheaters.com/residential/
http://www.happyheaters.com/commercial/
http://www.happyheaters.com/indoor-air-quality/
http://www.happyheaters.com/careers/
http://www.happyheaters.com/financing/


Happy Heating & Air Conditioning: HVAC, AC Repair Reno

http://www.happyheaters.com/[8/12/2021 10:39:15 AM]

quality of service with every single job we do. Our experts have perfected their craft and can

perform heating repairs effortlessly.

We’re not just about repairing or installing HVAC systems (although we are experts at heating

installs, air conditioning repairs and Reno Sparks furnace repairs). We also provide manual J duct

designs, safe rooms, Sparks and Reno indoor grow rooms, bomb shelters, heat gain/loss

calculations and so much more.

FIND OUT MORE

Our Services

Heating & Air Conditioning

Happy Heating and Air Conditioning

has the highest-quality equipment

available to roll out foryour

commercial and residential needs. We

also work closely with suppliers to

ensure that we can get you the best

possible prices on the market.


Water heaters and Boilers

Nobody wants to be without hot

water! We are here to get your family

back into a WARM shower! Reno

water heaters have it ruff. Water in

Northern Nevada is very harsh and

just wreaks havoc on residential water

heaters and boilers. We can repair,

repair and replace most residential

water heating systems within 24

hours!! Over the phone pricing

available on most systems.


Service & Repair

If you have a heating or air

conditioning system that wasn’t

installed efficiently or optimized

correctly, then it could be doing very

little to maintain the temperatures in

your home. We offer air conditioning

repair and heating repair, as well as

maintenance if it isn’t broken but

could use a revamp. Our NATE

certified technicians can be at hand to

help you.



Contact Info

Contact the Happy HVAC Experts

Happy Heating and Air Conditioning strive to not only meet your expectations, but exceed them

exponentially. You won’t be left disappointed, regardless of what your needs might be. Give us a

call or schedule an appointment with us directly from our site (You can find all the information at

the very top of this page).

Schedule an Appointment

Type of ServiceYour name

Phone

Type of Service

Your email

http://www.happyheaters.com/services/


Happy Heating & Air Conditioning: HVAC, AC Repair Reno

http://www.happyheaters.com/[8/12/2021 10:39:15 AM]

Phone

Our Contact Phone:

775-MR-HAPPY

775-674-2779

 Email

Our Contact Email:

info@happyheaters.com

 Address

Our Office Location:

800 Apple Blossom

Sparks, NV 89433



All fields are obligatory

.embellishment-

61155c8c5eba8{

 

© 2021 Happy Heating and Air Conditioning, All Rights Reserved.

Schedule an Appointment

https://www.facebook.com/HappyHeaters/
https://www.google.com/maps/place/Happy+Heating+%26+Air+Conditioning/@39.5349111,-119.7526886,9z/data=!4m5!3m4!1s0x0:0xc21824e434ee20c3!8m2!3d39.5349111!4d-119.7526886
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HVAC Contractor Black Forest CO | Happy Heating & Cooling

https://www.happyheatcool.com/service-areas/black-forest-co[8/12/2021 10:41:07 AM]

You want to know you can trust any heating and cooling company you hire in Black Forest,

CO. Happy Heating & Cooling is an experienced and certified HVAC contractor with more than

24 years of history. We’re leaders in the community and our focus is on delivering the best in

residential repair and replacement services. Our famous 2.5 Hour Super Tune–Up will keep

your equipment in great shape.

All our work is backed by 5–year guarantees, and we also offer a 100% satisfaction guarantee.

That’s why our slogan is "We’re not happy until you’re happy!" Make an appointment with one

of our design specialists today.

Free Service Call
for Any Repair Over $250

Heating and Air Conditioning in Black
Forest, CO

Home /  Service Town

719-505-0077

Financing Available

SCHEDULE SERVICE

Serving Colorado
- SINCE 1994 -

Menu

https://www.happyheatcool.com/promotions/43/free-service-call
https://www.happyheatcool.com/promotions/43/free-service-call
https://www.happyheatcool.com/promotions/43/free-service-call
https://www.happyheatcool.com/
tel:719-505-0077
https://www.happyheatcool.com/about/financing
https://www.happyheatcool.com/contact-us/schedule-service#content
https://www.happyheatcool.com/contact-us/schedule-service#content
https://www.happyheatcool.com/
https://www.happyheatcool.com/about/site-map


HVAC Contractor Black Forest CO | Happy Heating & Cooling

https://www.happyheatcool.com/service-areas/black-forest-co[8/12/2021 10:41:07 AM]

Air Conditioning

A/C service is something every home needs at some point, whether it’s an air conditioning

installation, an air conditioning replacement, or regular maintenance. You only want

professionals like those at Happy Heating & Cooling to handle a job like an A/C replacement

or A/C installation–or really any air conditioning service that you may require for your house.

We’re the residential air conditioning experts in the area to call. We have a proven track record

of success and we guarantee all our work.

AC Repairs & Tune–Ups

When you have a malfunctioning cooling system, call us for the A/C repair work to fix the

problem. Along with fast and accurate air conditioning repair, we offer A/C tune–up service

that will keep your air conditioner humming away summer after summer. Our air conditioning

maintenance plan will catch potential problems, improve system energy efficiency, and give

you valuable peace of mind. Call us to find out more about A/C maintenance and repair

services for Black Forest, CO.

SEE MORE PROMOS

READ MORE REVIEWS

We Serve The Following Zip Codes in Black Forest,
CO:

80908

Very pleased with the work JD did at my home. He was

professional, knowledgeable, and provided some agreed upon

follow-up in a timely manner.

- Steve G.

https://www.happyheatcool.com/service-areas/air-conditioning
https://www.happyheatcool.com/service-areas/air-conditioning/ac-repair-maintenance
https://www.happyheatcool.com/about/promotions
https://www.happyheatcool.com/about/promotions
https://www.happyheatcool.com/service-areas/about/reviews
https://www.happyheatcool.com/service-areas/about/reviews


HVAC Contractor Black Forest CO | Happy Heating & Cooling

https://www.happyheatcool.com/service-areas/black-forest-co[8/12/2021 10:41:07 AM]

Heating

Happy Heating & Cooling is the heating service to call to keep your family warm, no matter the

temperature outdoors. Our service technicians offer heating installation and heating

replacement for a range of units: furnaces, heat pumps, boilers, and more. We’re certified

carbon monoxide and combustion analyst specialists, so we know how to keep a heater

running safely. If you’re looking for a new heating system or want to know if it’s time to replace

the aging one currently in your house, call us.

Heater Repair & Tune–Ups

One of the most important jobs we do for customers in Black Forest, CO is heating

maintenance. With our famous 2.5 Hour Super Heater Tune–Up, we’ll see you have a heater

in great shape with few problems and energy saving performance. Of course, heater

maintenance and the best heating tune–up won’t stop all potential heating repair issues.

We’ve got your back there as well! Our service specialists are trained and equipped to see any

heating repair you need gets done right.

Indoor Air Quality

If the air in your home feels dry, dusty, or stale, call Happy Heating & Cooling and we’ll help

out with our indoor air quality services. Our specialists handle many types of jobs and

installations to purify and clean your air, as well as to improve circulation through the

ventilation system. We install air purifier and air purification systems, air filtration systems, and

whole–house humidifiers. Don’t forget to arrange for duct cleaning to not only make the air

healthier, but to improve HVAC performance.

Do We Serve Your Area?

Serving Colorado Springs
- SINCE 1994 -

https://www.happyheatcool.com/service-areas/heating
https://www.happyheatcool.com/service-areas/heating/heating-repair-maintenance
https://www.happyheatcool.com/service-areas/heating/heating-repair-maintenance
https://www.happyheatcool.com/service-areas/indoor-air-quality


HVAC Contractor Black Forest CO | Happy Heating & Cooling

https://www.happyheatcool.com/service-areas/black-forest-co[8/12/2021 10:41:07 AM]

VIEW ALL TOWNS

    

    

719-505-0077
CALL TODAY!

BLACK FOREST, CO FALCON, CO FOUNTAIN, CO GLEN EAGLE, CO

MANITOU SPRINGS, CO MONUMENT, CO PEYTON, CO SECURITY–WIDEFIELD, CO

WOODLAND PARK, CO

Address

962 29 1/2 Lane,

Pueblo, CO 81006

© 2018–2021 Happy Heating & Cooling. 

All rights reserved.

Serving Our Christian 
Community

“If You’re Not Happy, 
I’m Not Happy.”

https://www.happyheatcool.com/service-areas
https://www.happyheatcool.com/service-areas
tel:719-505-0077
https://www.happyheatcool.com/service-areas/black-forest-co
https://www.happyheatcool.com/service-areas/falcon-co
https://www.happyheatcool.com/service-areas/fountain-co
https://www.happyheatcool.com/service-areas/glen-eagle-co
https://www.happyheatcool.com/service-areas/maintou-springs-co
https://www.happyheatcool.com/service-areas/monument-co
https://www.happyheatcool.com/service-areas/peyton-co
https://www.happyheatcool.com/service-areas/security-widefield-co
https://www.happyheatcool.com/service-areas/woodland-park-co


HVAC Contractor Black Forest CO | Happy Heating & Cooling

https://www.happyheatcool.com/service-areas/black-forest-co[8/12/2021 10:41:07 AM]

: Dedicated to Contractor SuccessiMarket Solutions

     

Financing

Maintenance Plan

Sitemap

Accessibility Statement

Privacy Policy

https://www.imarketsolutions.com/
https://www.happyheatcool.com/about/financing
https://www.happyheatcool.com/maintenance-program
https://www.happyheatcool.com/about/site-map
https://www.happyheatcool.com/about/accessibility-statement
https://www.happyheatcool.com/about/privacy-policy
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Air Conditioning & Heating, HVAC Install, Repair, Maintenance | The Woodlands, Conroe, Spring, Tx - Services

http://www.happyairac.com/services.php[8/12/2021 10:45:08 AM]

Call us today at: 281-330-2484

Home  Services  About Us  Contact Us

Reliable A/C Repair Services

When your air conditioner has a problem, you want it fixed, the first time. Happy Air will be ready to come out to your home or business

anywhere in the Woodlands to fix your cooling system.

Air conditioners are not maintenance-free devices. With the high usage they get here in southeast Texas during the 100 degrees or hotter

summers, sooner or later, you will need AC repair. The AC repair services provided by Happy Air for commercial and residential air conditioners

will always be done to your satisfaction. We endeavor to repair your air conditioner with the highest level of service possible; so once we finish,

you will be happy with Happy Air.

Back to top

A/C Replacement Services

Air conditioning units are not a one-size fits all item. These appliances must be carefully fit to the area to be cooled. The wrong air conditioner

in your home or business can run inefficiently and waste money on electric bills in the long run.

The Right A/C Unit For Your Home or Office

Our professional staff at Happy Air in the Woodlands will advise you on the right AC replacement unit for your home or business. A properly

selected and installed replacement air conditioner will get you through those 100-degree days in the summer.

Happy Air will work with you to find and install the right commercial or residential air conditioner you need to keep your cool this year and for

many years to come.

Back to top

Furnace Repair and Central Heating Services

Modern furnaces are more complex than their predecessors, running off a computer system rather than mechanical. A typical homeowner will

likely be unable to service his own furnace and will need to call in an expert. The professionals at Happy Air are known for their high-quality AC

repair services, but they are also well versed in servicing central heating units.

Our technicians will come out to examine your heating system. In many instances furnace repair can be done the same day.

When you need heater repair for your home or business anywhere in the Woodlands, contact Happy Air for a fast, reliable fix for your central

heating system.

Back to top

Commercial HVAC Maintenance Services

Inefficient HVAC systems do more than just make your business uncomfortable. Maintaining the air quality inside your business starts with

proper commercial HVAC maintenance.

Happy Air is not just for residential systems. The professional technicians at Happy Air also provide HVAC maintenance for businesses around

the Woodlands, TX. Regular service and maintenance of an HVAC system increases the longevity of the system, and lowering replacement costs

over the lifetime of the building. A well-maintained heating and cooling system works more efficiently and will lower energy bills.

http://www.happyairac.com/index.php
http://www.happyairac.com/about.php
http://www.happyairac.com/contact.php


Air Conditioning & Heating, HVAC Install, Repair, Maintenance | The Woodlands, Conroe, Spring, Tx - Services

http://www.happyairac.com/services.php[8/12/2021 10:45:08 AM]

For commercial heating and cooling repair or maintenance, Happy Air will provide the professional, reliable service you demand for your

commercial building.

Back to top

Rooftop HVAC Unit Repair

Today's commercial air conditioning units have come a long way from older models both in technology and design. Modern HVAC systems built

to handle the heavy requirements of commercial buildings are typically installed outside on the roof. To keep the outdoor elements from

hampering the system's efficiency, heavy layers of insulation are added to the ducts and interior walls. This insulation makes today's high-tech

systems better able to operate when the condenser is located outside.

Happy Air provides rooftop HVAC unit repair to service and help maintain the operating of your business's cooling system. Our professionals will

provide you with high-quality HVAC repair services anywhere in the Woodlands to keep your rooftop HVAC unit in proper working order.

Back to top

Rooftop HVAC Unit Replacement

The decision to replace a large, commercial HVAC unit should be carefully considered, but when you choose to have an HVAC replacement,

Happy Air will be available. Older HVAC systems become less efficient over time, costing your business more in energy bills. Constant repairs to

an older rooftop HVAC system will waste money. A new unit will operate at maximum efficiency to create the highest possible level of indoor air

quality for your business.

Indoor Air Quality Professionals

Happy Air in the Woodlands has a staff of professional cooling and heating technicians who provide a high level of service for replacing your

rooftop HVAC system to your satisfaction. Lower your HVAC repairs and energy bills by electing to have a new HVAC system installed.

Back to top
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Reg. No. 5,394,791 

Registered Feb. 06, 2018 

Int. Cl.: 37, 40

Service Mark

Principal Register 

Sewer Service Companies, Inc. (MINNESOTA CORPORATION), DBA Smilie's Sewer

Service

23893 Pomroy Ave N

Scandia, MINNESOTA 55073

CLASS 37: Maintaining septic systems

FIRST USE 5-4-2016; IN COMMERCE 5-4-2016

CLASS 40: Environmental remediation services, namely, treatment of waste

FIRST USE 5-4-2016; IN COMMERCE 5-4-2016

The color(s) green, yellow, orange and black is/are claimed as a feature of the mark.

The mark consists of a yellow smiley face design outlined in black and orange and wearing a

green cap outlined in black. Below this appears the stylized wording "SMILIE'S SEWER

SERVICE" in green color.

No claim is made to the exclusive right to use the following apart from the mark as shown:

"SEWER SERVICE"

SER. NO. 87-476,956, FILED 06-06-2017



REQUIREMENTS TO MAINTAIN YOUR FEDERAL TRADEMARK REGISTRATION

WARNING: YOUR REGISTRATION WILL BE CANCELLED IF YOU DO NOT FILE THE

DOCUMENTS BELOW DURING THE SPECIFIED TIME PERIODS.

Requirements in the First Ten  Years*

What and When to File:

First Filing Deadline:  You must file a Declaration of Use (or Excusable Nonuse) between the 5th and 6th

years after the registration date.  See 15 U.S.C. §§1058, 1141k.  If the declaration is accepted, the

registration will continue in force for the remainder of the ten-year period, calculated from the registration

date, unless cancelled by an order of the Commissioner for Trademarks or a federal court.

Second Filing Deadline:  You must file a Declaration of Use (or Excusable Nonuse) and an Application

for Renewal between the 9th and 10th years after the registration date.* See 15 U.S.C. §1059.

Requirements in Successive Ten-Year Periods*

What and When to File:

You must file a Declaration of Use (or Excusable Nonuse)  and  an  Application for Renewal
between every 9th and 10th-year period, calculated from the registration date.*

Grace Period Filings*

The above documents will be accepted as timely if filed within six months after the deadlines listed above with
the payment of an additional fee.

*ATTENTION MADRID PROTOCOL REGISTRANTS:  The holder of an international registration with an
extension of protection to the United States under the Madrid Protocol must timely file the Declarations of Use
(or Excusable Nonuse) referenced above directly with the United States Patent and Trademark Office (USPTO).
The time periods for filing are based on the U.S. registration date (not the international registration date).  The
deadlines and grace periods for the Declarations of Use (or Excusable Nonuse) are identical to those for
nationally issued registrations.  See 15 U.S.C. §§1058, 1141k.  However, owners of international registrations
do not file renewal applications at the USPTO. Instead, the holder must file a renewal of the underlying
international registration at the International Bureau of the  World Intellectual Property Organization, under
Article 7 of the Madrid Protocol, before the expiration of each ten-year term of protection, calculated from the
date of the international registration.  See 15 U.S.C. §1141j.  For more information and renewal forms for the
international registration, see http://www.wipo.int/madrid/en/.

NOTE:  Fees and requirements for maintaining registrations are subject to change.  Please check the

USPTO website for further information.  With the exception of renewal applications for registered

extensions of protection, you can file the registration maintenance documents referenced above online at h
ttp://www.uspto.gov.

NOTE:  A courtesy e-mail reminder of USPTO maintenance filing deadlines will be sent to trademark

owners/holders who authorize e-mail communication and maintain a current e-mail address with the

USPTO. To ensure that e-mail is authorized and your address is current, please use the Trademark

Electronic  Application System (TEAS) Correspondence  Address and Change of Owner  Address Forms

available at http://www.uspto.gov.

Page: 2 of 2 / RN # 5394791
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Reg. No. 5,362,969 

Registered Dec. 26, 2017 

Int. Cl.: 37

Service Mark

Principal Register 

Hiller, LLC (TENNESSEE LIMITED LIABILITY COMPANY)

915 Murfreesboro Rd

Nashville, TENNESSEE 37217

CLASS 37: Air conditioning apparatus installation and repair; Air conditioning contractor

services; Electrical contracting; Electrical contractor services; Electrical repairs, maintenance,

and installation of electrical wiring, outlets, light fixtures, and electrical panels; HVAC

contractor services; Plumbing; Plumbing contractor services; Plumbing services; Installation

and repair of air conditioning apparatus; Installation and repair of heating, ventilating and air

conditioning equipment; Installation and replacement service for heating, ventilating and air

conditioning systems

FIRST USE 1-9-2016; IN COMMERCE 1-9-2016

The color(s) yellow and black is/are claimed as a feature of the mark.

The mark consists of a yellow smiley face with black eyes and a black upturned mouth.

SEC.2(F)

SER. NO. 87-295,138, FILED 01-10-2017



REQUIREMENTS TO MAINTAIN YOUR FEDERAL TRADEMARK REGISTRATION

WARNING: YOUR REGISTRATION WILL BE CANCELLED IF YOU DO NOT FILE THE

DOCUMENTS BELOW DURING THE SPECIFIED TIME PERIODS.

Requirements in the First Ten  Years*

What and When to File:

First Filing Deadline:  You must file a Declaration of Use (or Excusable Nonuse) between the 5th and 6th

years after the registration date.  See 15 U.S.C. §§1058, 1141k.  If the declaration is accepted, the

registration will continue in force for the remainder of the ten-year period, calculated from the registration

date, unless cancelled by an order of the Commissioner for Trademarks or a federal court.

Second Filing Deadline:  You must file a Declaration of Use (or Excusable Nonuse) and an Application

for Renewal between the 9th and 10th years after the registration date.* See 15 U.S.C. §1059.

Requirements in Successive Ten-Year Periods*

What and When to File:

You must file a Declaration of Use (or Excusable Nonuse)  and  an  Application for Renewal
between every 9th and 10th-year period, calculated from the registration date.*

Grace Period Filings*

The above documents will be accepted as timely if filed within six months after the deadlines listed above with
the payment of an additional fee.

*ATTENTION MADRID PROTOCOL REGISTRANTS:  The holder of an international registration with an
extension of protection to the United States under the Madrid Protocol must timely file the Declarations of Use
(or Excusable Nonuse) referenced above directly with the United States Patent and Trademark Office (USPTO).
The time periods for filing are based on the U.S. registration date (not the international registration date).  The
deadlines and grace periods for the Declarations of Use (or Excusable Nonuse) are identical to those for
nationally issued registrations.  See 15 U.S.C. §§1058, 1141k.  However, owners of international registrations
do not file renewal applications at the USPTO. Instead, the holder must file a renewal of the underlying
international registration at the International Bureau of the  World Intellectual Property Organization, under
Article 7 of the Madrid Protocol, before the expiration of each ten-year term of protection, calculated from the
date of the international registration.  See 15 U.S.C. §1141j.  For more information and renewal forms for the
international registration, see http://www.wipo.int/madrid/en/.

NOTE:  Fees and requirements for maintaining registrations are subject to change.  Please check the

USPTO website for further information.  With the exception of renewal applications for registered

extensions of protection, you can file the registration maintenance documents referenced above online at h
ttp://www.uspto.gov.

NOTE:  A courtesy e-mail reminder of USPTO maintenance filing deadlines will be sent to trademark

owners/holders who authorize e-mail communication and maintain a current e-mail address with the

USPTO. To ensure that e-mail is authorized and your address is current, please use the Trademark

Electronic  Application System (TEAS) Correspondence  Address and Change of Owner  Address Forms

available at http://www.uspto.gov.
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Under the Paperwork Reduction Act of 1995 no persons are required to respond to a collection of information unless it displays a valid OMB control number. 
PTO Form 1957 (Rev 10/2011)

OMB No. 0651-0050 (Exp 07/31/2017)

Response to Office Action

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 87295138

LAW OFFICE ASSIGNED LAW OFFICE 116

MARK SECTION

MARK FILE NAME https://tmng-al.uspto.gov/resting2/api/img/87295138/large

STANDARD CHARACTERS NO

USPTO-GENERATED IMAGE NO

COLOR(S) CLAIMED

(If applicable)
The color(s) yellow and black is/are claimed as a feature of the mark.

DESCRIPTION OF THE MARK

(and Color Location, if applicable)
The mark consists of a yellow smiley face slightly tilted to the right.

ARGUMENT(S)

Registration of Applicant’s smiley face design mark stands refused for the reason that the Office contends that the applied-for mark is

a universal symbol that cannot function as a trademark or service mark. Applicant respectfully disagrees, as elucidated below.

Applicant’s smiley face mark is capable of functioning, and in fact does function, as a service mark for Applicant’s associated

services., i.e., “Air conditioning apparatus installation and repair; Air conditioning contractor services; Electrical contracting; Electrical

contractor services; Electrical repairs, maintenance, and installation of electrical wiring, outlets, light fixtures, and electrical panels; HVAC

contractor services; Plumbing; Plumbing contractor services; Plumbing services; Installation and repair of air conditioning apparatus;

Installation and repair of heating, ventilating and air conditioning equipment; Installation and replacement service for heating, ventilating and

air conditioning systems.” Despite the fact that the smiley face is a “ubiquitous, non-inherently distinctive design,” it is nonetheless capable

of acquiring secondary meaning such that it can serve as a trademark or service mark, registerable on the Principal Register. (See Wal-Mart

Stores, Inc., 91152145, 2009 WL 873129, at *5 (Mar. 20, 2009) (non-precedential) (Opposition Nos. 91150278; 91154632; 91152145)). As

can be seen by Wal-Mart, factors, such as extensive advertising of the smiley face design through marketing materials, display of the smiley

face design in connection with Applicant’s services, and lack of use by others in Applicant’s industry heavily weigh in favor of a finding of

acquired distinctiveness of the smiley face design, and thus, registrability.  (Id. at *7 (Mar. 20, 2009)).

            First, Applicant extensively advertises its smiley face design in connection with its services in a source identifying manner. All of

Applicant’s television and digital advertising includes the smiley face design in connection with the offering of its services. Applicant

estimates that it spends approximately $4 million annually in advertising that bears, and in most instances is based on, the applied-for mark.

Aired television advertisements make extensive use of, and in fact frequently thematically revolve around, Applicant’s smiley face design.

(See aired advertisements at https://vimeo.com/20757062, retrieved July 30, 2017; and https://www.youtube.com/watch?v=wt3MzuY_VLc,

retrieved July 20, 2017). Applicant also has, for example, taken out front page newspaper advertisements, such as from the Murfreesboro Post

(enclosed as Exhibit A and Exhibit B), and interstate billboard advertisements, all conspicuously showing the mark. Moreover, Applicant’s

- 1 -



website, www.happyhiller.com, prominently displays the smiley design mark in connection with Applicant’s services. ( www.happyhiller.com,

retrieved July 30, 2017). Applicant also submits herewith a still screen of a television advertisement for Applicant, where Applicant’s smiley

face mark stands by itself and not with the words, “HILLER PLUMBING, HEATING, COOLING & ELECTRICAL,” and is accompanied by

a phone number for potential consumers to purchase Applicant’s services. (Exhibit C). The marketing and advertising materials included and

discussed herein are representative of Applicant’s use of the smiley design since Applicant began use of the mark, and heavily weigh in favor

of the acquired distinctiveness, and ergo registrability, of Applicant’s smiley face design mark.

            Second, likewise to how customers were confronted with the smiley design by Wal-Mart signs and Wal-Mart employees’ vests

carrying Wal-Mart’s smiley face in the Wal-Mart case, consumers of Applicant’s services are similarly confronted by Applicant’s mark.

(Wal-Mart Stores, Inc. at *7). Indeed, Hiller has a fleet of approximately 420 trucks that prominently display Applicant’s smiley face design.

(See, for example, Exhibits D-G). Furthermore, Hiller service technicians wear a patch on their shirts which bear the mark. (See a

representative image as Exhibit H). These uses reinforce the acquired distinctiveness of Applicant’s smiley face design mark with the

associated services, and cut in favor of registrability of the applied-for mark.

            Third, Applicant has been using a smiley face design in connection with its services for at least approximately 15 years. (See, for

example. U.S. Reg. No. 4,336,958 for “HVAC contractor services; Plumbing; Plumbing contractor services,” Exhibit I (First Use Date of

2002)). Indeed, Hiller has developed substantial brand recognition and distinctiveness by the use of its smiley face mark. For example,

consumers have given social media reviews providing that “Hiller’s is [sic] truly the “Happy Face Truck” (Exhibit J), “If you want the

reassurance of dealing with a professional company with true technicians, call the happy face trucks!” (Exhibit K), and “We want to use Hiller

again as well as Dustin! We love the happy face truck.” (Exhibit L). As can be seen by these reviews, consumers associate the “happy face”

with Hiller’s services. This, too, weighs in favor of a finding of acquired distinctiveness of Applicant’s smiley face design mark.

            Furthermore, a finding of unregistrability of Applicant’s smiley face design application would severely harm Applicant, and could

possibly lead to consumer confusion. As can be seen by the above evidence, Applicant has invested substantial resources, including time and

money, in associating its services with its smiley face design mark to consumers. A finding by the USPTO that Applicant’s substantial efforts

(e.g., marketing in the millions of dollars per year for multiple years) are insufficient to create acquired distinctiveness would harm

Applicant’s investment in Applicant’s mark, as Applicant would be unable to avail itself to the protections of federal trademark registration in

preventing confusion caused by others, if others adopt Applicant’s mark.  Indeed, if a nefarious third party was to adopt and use Applicant’s

mark, or a confusingly similar mark, consumers would potentially be misled into thinking the third party’s usage was emanating from or

somehow endorsed by Hiller. Thus, equity and fairness support finding Applicant’s smiley face design to have acquired distinctiveness, and as

such, be registrable on the Principal Register.   

EVIDENCE SECTION

        EVIDENCE FILE NAME(S)

       JPG FILE(S) \\TICRS\EXPORT17\IMAGEOUT 17\872\951\87295138\xml5\ ROA0002.JPG

        \\TICRS\EXPORT17\IMAGEOUT17\872\951\87295138\xml5\ROA0003.JPG

        \\TICRS\EXPORT17\IMAGEOUT17\872\951\87295138\xml5\ROA0004.JPG

        \\TICRS\EXPORT17\IMAGEOUT17\872\951\87295138\xml5\ROA0005.JPG

        \\TICRS\EXPORT17\IMAGEOUT17\872\951\87295138\xml5\ROA0006.JPG
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../ROA0002.JPG
../ROA0003.JPG
../ROA0004.JPG
../ROA0005.JPG
../ROA0006.JPG


        \\TICRS\EXPORT17\IMAGEOUT17\872\951\87295138\xml5\ROA0007.JPG

        \\TICRS\EXPORT17\IMAGEOUT17\872\951\87295138\xml5\ROA0008.JPG

        \\TICRS\EXPORT17\IMAGEOUT17\872\951\87295138\xml5\ROA0009.JPG

        \\TICRS\EXPORT17\IMAGEOUT17\872\951\87295138\xml5\ROA0012.JPG

        \\TICRS\EXPORT17\IMAGEOUT17\872\951\87295138\xml5\ROA0013.JPG

        \\TICRS\EXPORT17\IMAGEOUT17\872\951\87295138\xml5\ROA0014.JPG

       ORIGINAL PDF FILE evi_431203250-20170731182418123768_._Exhibit_I.pdf

       CONVERTED PDF FILE(S)

       (2 pages)
\\TICRS\EXPORT17\IMAGEOUT17\872\951\87295138\xml5\ROA0010.JPG

        \\TICRS\EXPORT17\IMAGEOUT17\872\951\87295138\xml5\ROA0011.JPG

DESCRIPTION OF EVIDENCE FILE exhibits in support of and referenced by Applicant's argument

GOODS AND/OR SERVICES SECTION (current)

INTERNATIONAL CLASS 037

DESCRIPTION

Air conditioning apparatus installation and repair; Air conditioning contractor services; Electrical contracting; Electrical contracting; Electrical

contractor services; Electrical repairs, maintenance, and installation of electrical wiring, outlets, light fixtures, and electrical panels; HVAC

contractor services; Plumbing; Plumbing contractor services; Plumbing services; Installation and repair of air conditioning apparatus;

Installation and repair of heating, ventilating and air conditioning equipment; Installation and replacement service for heating, ventilating and

air conditioning systems

FILING BASIS Section 1(a)

        FIRST USE ANYWHERE DATE At least as early as 01/09/2016

        FIRST USE IN COMMERCE DATE At least as early as 01/09/2016

GOODS AND/OR SERVICES SECTION (proposed)

INTERNATIONAL CLASS 037

TRACKED TEXT DESCRIPTION

Air conditioning apparatus installation and repair; Air conditioning contractor services; Electrical contracting; Electrical contracting; Electrical

contractor services; Electrical repairs, maintenance, and installation of electrical wiring, outlets, light fixtures, and electrical panels; HVAC

contractor services; Plumbing; Plumbing contractor services; Plumbing services; Installation and repair of air conditioning apparatus; 

Installation and repair of heating, ventilating and air conditioning equipment; Installation and replacement service for heating, ventilating and

air conditioning systems

FINAL DESCRIPTION

Air conditioning apparatus installation and repair; Air conditioning contractor services; Electrical contracting; Electrical contractor services;

Electrical repairs, maintenance, and installation of electrical wiring, outlets, light fixtures, and electrical panels; HVAC contractor services;

Plumbing; Plumbing contractor services; Plumbing services; Installation and repair of air conditioning apparatus; Installation and repair of

heating, ventilating and air conditioning equipment; Installation and replacement service for heating, ventilating and air conditioning systems

FILING BASIS Section 1(a)

       FIRST USE ANYWHERE DATE At least as early as 01/09/2016

       FIRST USE IN COMMERCE DATE At least as early as 01/09/2016

ADDITIONAL STATEMENTS SECTION

DESCRIPTION OF THE MARK

(and Color Location, if applicable)

The mark consists of a yellow smiley face with black eyes and a black upturned

mouth.

SIGNATURE SECTION

RESPONSE SIGNATURE /Timothy L. Capria/
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../ROA0007.JPG
../ROA0008.JPG
../ROA0009.JPG
../ROA0012.JPG
../ROA0013.JPG
../ROA0014.JPG
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../ROA0010.JPG
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SIGNATORY'S NAME Timothy L. Capria

SIGNATORY'S POSITION Associate Attorney, Bradley Arant Boult Cummings LLP, Tennesse bar member

SIGNATORY'S PHONE NUMBER 6152523811

DATE SIGNED 07/31/2017

AUTHORIZED SIGNATORY YES

FILING INFORMATION SECTION

SUBMIT DATE Mon Jul 31 18:53:18 EDT 2017

TEAS STAMP

USPTO/ROA-X.XX.XXX.XXX-20

170731185318203222-872951

38-510b180e86c0a9200e54da

f6e998fb376f1ad69f195596f

ee4cc366c787af6222-N/A-N/

A-20170731182418123768

Under the Paperwork Reduction Act of 1995 no persons are required to respond to a collection of information unless it displays a valid OMB control number. 
PTO Form 1957 (Rev 10/2011)

OMB No. 0651-0050 (Exp 07/31/2017)

Response to Office Action

To the Commissioner for Trademarks:

Application serial no. 87295138  (Stylized and/or with Design, see https://tmng-al.uspto.gov/resting2/api/img/87295138/large) has been amended

as follows:

ARGUMENT(S)

In response to the substantive refusal(s), please note the following:

Registration of Applicant’s smiley face design mark stands refused for the reason that the Office contends that the applied-for mark is a

universal symbol that cannot function as a trademark or service mark. Applicant respectfully disagrees, as elucidated below.

Applicant’s smiley face mark is capable of functioning, and in fact does function, as a service mark for Applicant’s associated services.,

i.e., “Air conditioning apparatus installation and repair; Air conditioning contractor services; Electrical contracting; Electrical contractor

services; Electrical repairs, maintenance, and installation of electrical wiring, outlets, light fixtures, and electrical panels; HVAC contractor

services; Plumbing; Plumbing contractor services; Plumbing services; Installation and repair of air conditioning apparatus; Installation and repair

of heating, ventilating and air conditioning equipment; Installation and replacement service for heating, ventilating and air conditioning

systems.” Despite the fact that the smiley face is a “ubiquitous, non-inherently distinctive design,” it is nonetheless capable of acquiring

secondary meaning such that it can serve as a trademark or service mark, registerable on the Principal Register. (See Wal-Mart Stores, Inc.,

91152145, 2009 WL 873129, at *5 (Mar. 20, 2009) (non-precedential) (Opposition Nos. 91150278; 91154632; 91152145)). As can be seen by

Wal-Mart, factors, such as extensive advertising of the smiley face design through marketing materials, display of the smiley face design in

connection with Applicant’s services, and lack of use by others in Applicant’s industry heavily weigh in favor of a finding of acquired

distinctiveness of the smiley face design, and thus, registrability.  (Id. at *7 (Mar. 20, 2009)).

            First, Applicant extensively advertises its smiley face design in connection with its services in a source identifying manner. All of

Applicant’s television and digital advertising includes the smiley face design in connection with the offering of its services. Applicant estimates

- 4 -



that it spends approximately $4 million annually in advertising that bears, and in most instances is based on, the applied-for mark. Aired

television advertisements make extensive use of, and in fact frequently thematically revolve around, Applicant’s smiley face design. ( See aired

advertisements at https://vimeo.com/20757062, retrieved July 30, 2017; and https://www.youtube.com/watch?v=wt3MzuY_VLc, retrieved July

20, 2017). Applicant also has, for example, taken out front page newspaper advertisements, such as from the Murfreesboro Post (enclosed as

Exhibit A and Exhibit B), and interstate billboard advertisements, all conspicuously showing the mark. Moreover, Applicant’s website,

www.happyhiller.com, prominently displays the smiley design mark in connection with Applicant’s services. ( www.happyhiller.com, retrieved

July 30, 2017). Applicant also submits herewith a still screen of a television advertisement for Applicant, where Applicant’s smiley face mark

stands by itself and not with the words, “HILLER PLUMBING, HEATING, COOLING & ELECTRICAL,” and is accompanied by a phone

number for potential consumers to purchase Applicant’s services. (Exhibit C). The marketing and advertising materials included and discussed

herein are representative of Applicant’s use of the smiley design since Applicant began use of the mark, and heavily weigh in favor of the

acquired distinctiveness, and ergo registrability, of Applicant’s smiley face design mark.

            Second, likewise to how customers were confronted with the smiley design by Wal-Mart signs and Wal-Mart employees’ vests carrying

Wal-Mart’s smiley face in the Wal-Mart case, consumers of Applicant’s services are similarly confronted by Applicant’s mark. ( Wal-Mart

Stores, Inc. at *7). Indeed, Hiller has a fleet of approximately 420 trucks that prominently display Applicant’s smiley face design. ( See, for

example, Exhibits D-G). Furthermore, Hiller service technicians wear a patch on their shirts which bear the mark. (See a representative image as

Exhibit H). These uses reinforce the acquired distinctiveness of Applicant’s smiley face design mark with the associated services, and cut in

favor of registrability of the applied-for mark.

            Third, Applicant has been using a smiley face design in connection with its services for at least approximately 15 years. (See, for

example. U.S. Reg. No. 4,336,958 for “HVAC contractor services; Plumbing; Plumbing contractor services,” Exhibit I (First Use Date of

2002)). Indeed, Hiller has developed substantial brand recognition and distinctiveness by the use of its smiley face mark. For example, consumers

have given social media reviews providing that “Hiller’s is [sic] truly the “Happy Face Truck” (Exhibit J), “If you want the reassurance of

dealing with a professional company with true technicians, call the happy face trucks!” (Exhibit K), and “We want to use Hiller again as well as

Dustin! We love the happy face truck.” (Exhibit L). As can be seen by these reviews, consumers associate the “happy face” with Hiller’s

services. This, too, weighs in favor of a finding of acquired distinctiveness of Applicant’s smiley face design mark.

            Furthermore, a finding of unregistrability of Applicant’s smiley face design application would severely harm Applicant, and could

possibly lead to consumer confusion. As can be seen by the above evidence, Applicant has invested substantial resources, including time and

money, in associating its services with its smiley face design mark to consumers. A finding by the USPTO that Applicant’s substantial efforts

(e.g., marketing in the millions of dollars per year for multiple years) are insufficient to create acquired distinctiveness would harm Applicant’s

investment in Applicant’s mark, as Applicant would be unable to avail itself to the protections of federal trademark registration in preventing

confusion caused by others, if others adopt Applicant’s mark.  Indeed, if a nefarious third party was to adopt and use Applicant’s mark, or a

confusingly similar mark, consumers would potentially be misled into thinking the third party’s usage was emanating from or somehow

endorsed by Hiller. Thus, equity and fairness support finding Applicant’s smiley face design to have acquired distinctiveness, and as such, be

registrable on the Principal Register.   

EVIDENCE

Evidence in the nature of exhibits in support of and referenced by Applicant's argument has been attached.
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JPG file(s):

Evidence-1

Evidence-2

Evidence-3

Evidence-4

Evidence-5

Evidence-6

Evidence-7

Evidence-8

Evidence-9

Evidence-10

Evidence-11

Original PDF file:

evi_431203250-20170731182418123768_._Exhibit_I.pdf

Converted PDF file(s) ( 2 pages)

Evidence-1

Evidence-2

CLASSIFICATION AND LISTING OF GOODS/SERVICES

Applicant proposes to amend the following class of goods/services in the application:

Current: Class 037 for Air conditioning apparatus installation and repair; Air conditioning contractor services; Electrical contracting; Electrical

contracting; Electrical contractor services; Electrical repairs, maintenance, and installation of electrical wiring, outlets, light fixtures, and

electrical panels; HVAC contractor services; Plumbing; Plumbing contractor services; Plumbing services; Installation and repair of air

conditioning apparatus; Installation and repair of heating, ventilating and air conditioning equipment; Installation and replacement service for

heating, ventilating and air conditioning systems

Original Filing Basis:

Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or licensee is

using the mark in commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark

was first used at least as early as 01/09/2016 and first used in commerce at least as early as 01/09/2016 , and is now in use in such commerce.

Proposed:

Tracked Text Description: Air conditioning apparatus installation and repair; Air conditioning contractor services; Electrical contracting; 

Electrical contracting; Electrical contractor services; Electrical repairs, maintenance, and installation of electrical wiring, outlets, light fixtures,

and electrical panels; HVAC contractor services; Plumbing; Plumbing contractor services; Plumbing services; Installation and repair of air

conditioning apparatus; Installation and repair of heating, ventilating and air conditioning equipment; Installation and replacement service for

heating, ventilating and air conditioning systems

Class 037 for Air conditioning apparatus installation and repair; Air conditioning contractor services; Electrical contracting; Electrical contractor

services; Electrical repairs, maintenance, and installation of electrical wiring, outlets, light fixtures, and electrical panels; HVAC contractor

services; Plumbing; Plumbing contractor services; Plumbing services; Installation and repair of air conditioning apparatus; Installation and repair

of heating, ventilating and air conditioning equipment; Installation and replacement service for heating, ventilating and air conditioning systems

Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or licensee is

using the mark in commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark

was first used at least as early as 01/09/2016 and first used in commerce at least as early as 01/09/2016 , and is now in use in such commerce.

ADDITIONAL STATEMENTS 

Description of mark

The mark consists of a yellow smiley face with black eyes and a black upturned mouth.

SIGNATURE(S)

Response Signature

Signature: /Timothy L. Capria/     Date: 07/31/2017

Signatory's Name: Timothy L. Capria

Signatory's Position: Associate Attorney, Bradley Arant Boult Cummings LLP, Tennesse bar member

Signatory's Phone Number: 6152523811

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which

includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the owner's/holder's attorney

or an associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent

not currently associated with his/her company/firm previously represented the owner/holder in this matter: (1) the owner/holder has filed or is
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concurrently filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior

representative to withdraw; (3) the owner/holder has filed a power of attorney appointing him/her in this matter; or (4) the owner's/holder's

appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.

        

Serial Number: 87295138

Internet Transmission Date: Mon Jul 31 18:53:18 EDT 2017

TEAS Stamp: USPTO/ROA-X.XX.XXX.XXX-20170731185318203

222-87295138-510b180e86c0a9200e54daf6e99

8fb376f1ad69f195596fee4cc366c787af6222-N

/A-N/A-20170731182418123768
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