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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Mater of Application Serial No. 88881642
For the mark:SAGEFORTH (standard character)
Filed: April 21, 2020

Published: March 2, 2021

Sage Therapeutics, Inc. ;

Opposer, ))

V. ) Opposition No.: 91270181

_ _ Our Docket: 55228-003
SageForth Psychological Services, LLC

Applicant.

Hon. Commissioner for Trademarks
P.O. Box 1451

Alexandria, VA 22313-1451

BOX TTAB NO FEE

APPLICANT’S NOTICE OF RELIANCE
PURSUANT TO RULES 2.122d) and (e)

Applicant, SageForth Psychological Services, L{@pplicant”), by its attorneys, hereby
submits this Notice of Reliance pursuant to Ruke122d) and(e) to present internet evidence
available to the general publgupported by USFO registration datdhat shows that the nonidentical
goods and services of the Opposer and the Applicapectvely, are also not sufficiently related to
create a likelihood of confusion under the second and third DuPont Factors. Specificallgawtppli
is presenting a February 28, 20Pharmapproach.com internet articlentited “Top 10
Pharmaceutical Companies in the United States” [sdwbit A) which lists the ten largest U.S.
pharmaceutical companies based upon teggnue generated in the first thoparters of 2020The

companies listed are:

1. Johnson & Johnson 6. Abbot Laboratories

2. Pfizer Inc. 7. Amgen

3. Merck & Co. 8. Gilead Sciences

4. AbbVie Inc. 9. Eli Lilly and Company
5. Bristol Myers Squibb 10.Biogen

! https://www.pharmapproach.com/td@-pharmaceuticatompaniesn-the-unitedstategJan. 26, 2023



https://www.pharmapproach.com/top-10-pharmaceutical-companies-in-the-united-states

Attached askExhibit B are printouts of the page from theebsitefor each of these
companies which list the pharmaceutical company’s produntservices and the fact that none
of these companies offer any behavioral health counseling services or psychologices $i&e
what Applicant offersand Opposer claims to offer or claims is related to their pharmaceutical
manufacturing and development activitiégpplicant respectfully submits that if psychological
services would be related to pharmaceutical products, at least tresaleadingUnited States
pharmaceutical companiasould havelisted such serviceon their website along with the
hundreds of different pharmaceutical products that they offer. Accordingly, the lagkaffering
or sponsoring of psychological or mental healthvises by these leading pharmaceutical
companiesiemonstratethat psychological servicdge the services of Applicarsre notrelated
or in the same channels of trade as pharmaceutical goods like that of Qppdseonsumers
would never realistically and reasonably anticipate a pharmaceutical comgan®gdposer

offering or sponsoring a psychological/psychotherapy practice.

Taking this one step further, Applic&tounsel searched the USPTO database to discover
what class 44 registrations these companies own. The resufiseaesed in Exhibit C hereto
and consist o€opies ofthe TESS databadest of live, registered class 44gistrationghat these
companies own, along with a detailed printouea¢h house manegistrationgenerated ithose
lists.? The servicesecitedin those class 44 house magkjistrationsirtually unanimouslshowed
“providing information” servicesnd sometime&ounseling” and “patient support” services but
these were all tied tphysical ailmentsmedications or health proceduresntrecitationswere

as broad as “providing medical informatiowy’ providing information about general health and

21n some cases, when a house mark did not appear in the list, a registration for thegmoselcompany slogan
was selectedbased upon the assumption that the slogan or logo is likely to be used across atl gpadssand
services offered by the company.
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wellness butnone specified any offering of psychological counseling or testing seoricgber
services listed in the Applicant’s opposed application. Even if the class 44esergi@ably
encompassed providing information about mental health therdpeeserviceactivity did not
extend beyond mere information and patient support. Applicant’s declasaonitted in this
oppositionclearly explains and enumerates the significant differences between meosiylituy
information” about psychotherapy and treatmgntalhealth ailments like depression and anxiety,

and actually conducting therapies or psychological counseling to treatitbak#ities

Goods and services are "related" not because they coexist in the same broadbngustry
rather,areconsideredrelated" if thegoods andervices are marketed and consuroggkther or
offered by the same business such that buyers are likely to believe that the gmrdiees come
from the same source, or are somehow connected with or sponsored by a common company. The
guestion isvhetherthe goods andervices areelated so that they are likely to bemmercially
connected in the mind of a prospective purchasemeowners Grp., Inc. v. Home Mkig.
Specialists 931 F.2d 110@6th Cir. 1991); Fleischmann Distilling Corp. v. Eler Brewing Ca.

314 F.2d 149, 159 (9th Cit963, cert. denied, 374 U.S. 830, 83 S. Ct. 1870, 10 L. Ed. 2d 1053,
137 U.S.P.Q. (BNA) 913 (1963); Wynn Qil, 839 F.2d at 1(@#h Cir. 1988)relatedness exists
where goods and services are similar enoughattonsumer could "easily assume” that they were
offered by same sourcd@jhe mere fact that goods or services may belong to the same general field
or industry is not sufficient to show that they are related for purposes of a likelihood udioanf
detemination. See Cooper Indus., Inc. v. Repcoparts USA, RIS USPQ 81 (TTAB 1983).
Even if the goods appear in the same store, this fact is not sufficient to conclutie tiaids are
related. See Federated Foods, Inc. v. Fort Howard Paper C&2USPQ 24 29 (CCPA 1976);

See In re Seneca Sports, |MBN 74/471,755 (TTAB, Dec. 10, 1996) (“it is not enough that the
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goods involved herein are sporting goods and travel in the same channels of trade, i.e. sporting
goods stores”)Accordingly, the mere fa that theOpposes house mark for pharmaceutical
preparations anpharmaceutical research and development semiag$all within the broadield

of mental health or brain disfunctioor, treatments for depressidike Applicant’'spsychological
services does not demonstrate that these gomad services are relatefio the contrary, the
printouts inExhibits B andC clearly showthat 10 of the 10 leading pharmaceutical companies

do notoffer any sort of psychological services ongees in the mental health categamgthe true

sense of professional psychotherapy serymespplicant explains in her declarati®ome might

offer questionnaires, but Applicant would not consider thosa&ssmarketed superficial

guestionnaires professional psychological or psychotherapigagas she would offer.

Lastly, heserankings were confirmed with three other ingrarticlesranking the togen
pharmaceutical companias the U.S. by revenue, which also used 2021 and gpdateddata
namely Ampliz.com? Statista.conf,and Zippia.con? A couple of the bottom five companies
were replaced in thedigs, like Roch@ndNovartiswere added tthe Statista.comist andStryker
and Regenerowere adled tothe Zippia.com list but thisis believed to be insignificamtecause
all of these companies are significantly larger than Oppasdrthe lack of any offering of
psychological services from ten dielse companies is believed to be more thafficiently
representativeof the lack of commercial relatedness betwgiarmaceuticatompanies and a

psychotherapy or behaviordlerapypractice.

ConsequentlyApplicant respectfully contends thifie documentary evidence submitted

herewith establishesr the second and third DuPont Fastitratpharmaceutical preparatioase

3 https://www.ampliz.com/resources/ligf-pharmacompaniesn-us (Feb. 26, 2023)
4 https://www.statista.com/statistics/233971/@fppharmaceuticatorporationsby-us-sale(Feb. 26, 2023)
5 https://www.zippia.com/advice/1Biggestpharmaceuticatompaniesus (Feb. 26, 2023)
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dissimilarand unrelated tpsychologicakervicesandmental healttservicesand thatthelikely-

to-continue trade channels are equally dissimilar.

Dated: February 26, 2023

Respectfully submitted,

SAGEFORTHPSYCHOLOGICALSERVICES, LLC
By:/s/Alex Butterman

Alexander Butterman

Farzad Panjshiri

Wil Flachsbart

Attorneys for Applicant

DUNLAP BENNETT & LUDWIG PLLC
211 Church Street, SE

Leesburg, Virginia 20175

Phone: 855-705-6414

Fax: 855-226-8791
abutterman@dbllawyers.com
fpanjshiri@dbllawyers.com
wflachsbart@dbllawyers.com
litigation@dbllawyers.com
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Mater of Application Serial No. 88881642
For the mark:SAGEFORTH (standard character)
Filed: April 21, 2020

Published: March 2, 2021

Sage Therapeutics, Inc. ;

Opposer, ))

V. ) Opposition No.: 91270181

_ _ Our Docket: 55228-003
SageForthPsychological Services, LLC

Applicant.

Hon. Commissioner for Trademarks
P.O. Box 1451

Alexandria, VA 22313-1451

BOX TTAB NO FEE

CERTIFICATE OF SERVICE
| hereby certify that a true and complete copy of the Applicarttschl of Relianceunder
Rule 2.122d) and(e) has been served by emait counsefor the OpposerSage Therapeutics,
Inc., by emailing said copy on this 26 dayrabruary 2023, to:

Lisa M. Tittemore
Katherine W. Soule
Kevin R. Mosier
SUNSTEIN LLP
100 High Street
Boston, Massachusetts 02110-2321
(617) 443-9292
[tittemore@sunsteinlaw.com
Ksoule@sunsteinlaw.com
Kmosier@sunsteinlaw.com

[s/Alex Butterman
Alexander Butterman
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There are so many flourishing pharmaceutical companies in the
United States. The pharmaceutical industry in the United States is
thriving so well that the North American nation alone accounts for
almost half of the pharmaceutical market globally.

Only four years ago (2016), pharmaceutical companies in the US
generated more than $440 billion total in revenue. In 2019, five out
of the 10 top pharma companies in the world by revenue are in the

US. The pharmaceutical industry will withess more acquisitions and
mergers as competition heats up, which is normal in the business
world. However, the industry is right on track for continued growth.

Here’s a list of the top 10 US pharmaceutical companies:

Note: This list is based on the revenue generated in the first three
quarters of 2020. An updated version of this article will be published
when the financial report of the fourth quarter is released.

1. Johnson & Johnson

Founded in 1886, Johnson & Johnson develops pharmaceuticals,
medical devices, and also consumer packaged goods. This
American multinational company is currently headquartered in New
Brunswick, New Jersey, USA, and operates over 250 subsidiaries
in over 60 countries, with more than 132,000 employees as at
2020.

1of4 1/27/2023, 02:47 AM
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Since 2012, Johnson & Johnson has held its number 1 ranking in
sales among the top biotech companies. The company generated
$82.059 billion in revenue in 2019. On April 14, 2020, Johnson &
Johnson announced first-quarter revenue of $20.7 billion reflecting
strong growth of 3.3%. The company in the second and third
quarter of 2020 generated $18.3 Billion and $21.1 billion
respectively. The second-quarter revenue decreased by 10.8 % —
this reflects the impact of COVID-19. Johnson & Johnson’s 1.7%
increase in the third-quarter financial report for 2020 reflects the
strength of the company’s business model, the quality and breadth
of their portfolio, and the company’s relentless drive toward
innovation,

Johnson & Johnson in the first, second, and third quarter of 2020
generated $60.1 Billion in revenue.

2. Pfizer Inc.

Pfizer is an American multinational pharmaceutical corporation
headquartered in New York City. The company is one of the world’'s
largest pharmaceutical companies and operates through two
divisions: Pfizer Innovative Health (IH) and Pfizer Essential Health
(EH) business segments. Pfizer manufactures and develops
vaccines and medications for a wide range of medical disciplines,
including immunology, cardiology, endocrinology, and neurology.

In 2019, Pfizer brought in annual revenues of $51.8 billion and has
been the second-ranked pharmaceutical company by revenue for
the past 4 years in the US, behind Johnson & Johnson. Pfizer’s
first-quarter 2020 revenues of $12.0 billion and second quarter
2020 revenues of $11.8 billion reflected operational decline of 7%
and 9% respectively. The company’s third-quarter 2020 revenues of
$12.1 billion included an estimated unfavorable impact of
approximately $500 million, or 4%, due to COVID-19, primarily
driven by lower demand for certain products in China and
unfavorable disruptions to wellness visits for patients in the U.S.,
which negatively impacted prescribing patterns for certain products,
partially offset by increased adult uptake for Prevenar 13 in certain
international markets resulting from greater vaccine awareness for

about:reader?url=https%3A%2F%2Fwww.pharmapproach.com...
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respiratory illnesses, as well as the recovery of a portion of the
missed doses of Prevnar 13 in the U.S. from second-quarter 2020.

Pfizer’s revenue from first-quarter 2020 to third-quarter 2020 totaled
$35.9 billion.

3. Merck & Co.

Founded in 1891, Merck & Co. is presently one of the biggest
pharmaceutical companies in the world. This leading American
multinational pharmaceutical company is headquartered in
Kenilworth, New Jersey, and is known for its drugs and therapies
for autoimmune disorders, hypercholesterolemia, type 2 diabetes,
cancer, and other diseases and medical conditions as well as
animal health products.

Merck in 2019 generated annual revenue of 46.8 billion U.S dollars.
In 2020, the company announced first-quarter 2020 sales of $12.1
billion worldwide — an increase of 11%. This was followed by a
second-quarter worldwide sales of $10.9 billion and a third-quarter
2020 worldwide sales of $12.6 Billion. The second-quarter
worldwide sales decreased by 8% compared with the second
guarter of 2019 — reflecting the negative impact of COVID-19. The
third-quarter 2020 worldwide sales showed an increase of 1%.

Merck revenue from first-quarter 2020 to third-quarter 2020 totaled
$35.6 billion. The company anticipates a full-year 2020 revenue
range to be between $47.6 billion and $48.6 billion, including a
negative impact from foreign exchange of approximately 1.5%.

Read Also: Top 10 Pharmaceutical Companies in the World

4. AbbVie Inc.

AbbVie is an American publicly-traded biopharmaceutical company,
which was founded in 2013 in Lake BIuff, Illinois, USA as a spin-off
of Abbott Laboratories. This company develops, produces, and
markets biopharmaceutical and small molecule drugs.

AbbVie Inc. in 2019 generated revenue of $33.27 billion. In the first
quarter of 2020, the company generated $8.619 billion, an increase

about:reader?url=https%3A%2F%2Fwww.pharmapproach.com...
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of 10.1% on a reported basis, or 10.7% operationally, including a
240 basis point stocking benefit related to the COVID-19

pandemic. The second-quarter 2020 revenue of $10.425 billion
and third-quarter 2020 revenue of $12.902 billion reflected an
increase of 26.3% on a reported basis, inclusive of a partial quarter
of Allergan and COVID-19 pandemic impact and a 52.16% increase
year-over-year respectively.

Abbvie in the first three quarters of 2020 generated $31.95 billion in
revenue.

5. Bristol Myers Squibb

Bristol Myers Squibb, headquartered in New York City, is a global
biopharmaceutical company committed to improving the lives of
patients worldwide by delivering truly innovative medicines that help
patients prevail over serious diseases. Bristol Myers Squibb
manufactures prescription pharmaceuticals and biologics in several
therapeutic areas, including cancer, HIV/AIDS, cardiovascular
disease, diabetes, hepatitis, rheumatoid arthritis, and psychiatric
disorders.

In 2019, Bristol Myers Squibb generated $26.15 billion in revenue.
Bristol Myers Squibb reported a strong first-quarter 2020 of $10.8
billion. The second quarter 2020 revenues of $10.1 billion reflected
61% increase on a reported basis, or 63% when adjusted for
foreign exchange. The increase was driven primarily by the impact
of the Celgene acquisition, which was completed on November 20,
2019. Bristol Myers Squibb in the third quarter of 2020 generated
$10.5 billion in revenue.

Bristol Myers Squibb revenue for the first three quarters of 2020
was $31.4 billion.

To continue reading, click on the page buttons belo W...
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6. Abbot Laboratories

The number six on our top 10 pharmaceutical companies in the
United States is Abbot Laboratories. Headquartered in the Abbott
Park Business Center in Lake Bluff, Illinois, Abbott Laboratories,
founded in 1888, engages in the sale of medical devices,
diagnostics, branded generic medicines, and nutritional products.
Abbott’s products are used to diagnose and monitor diseases such
as HIV, hepatitis, cancer, heart failure, and metabolic disorders.

In 2019, Abbot Laboratories brought in annual revenue of $31.9
billion and had around 107,000 employees in December of the
same year. In 2020, Abbot’s first-quarter worldwide sales of $7.7
billion increased by 2.5 % on a reported basis and 4.3 % on an
organic basis. The company’s second-quarter 2020 worldwide
sales of $7.3 billion decreased 8.2 % on a reported basis and 5.4 %
on an organic basis, which excludes the impact of foreign
exchange. The Third-quarter 2020 worldwide sales of $8.9 billion
increased 9.6 % on a reported basis and 10.6 % on an organic
basis, which excludes the impact of foreign exchange.

Abbot Laboratories in the first to the third quarter of 2020 reported a
total worldwide sale of $23.9 billion.

7. Amgen

1of4 1/27/2023, 02:53 AM



Top 10 Pharmaceutical Companies in the United States - Page 2 ...

20f4

Formerly known as Applied Molecular Genetics Inc, Amgen was
established in Thousand Oaks, California in 1980. Currently, this
American multinational biopharmaceutical company is one of the
largest independent biotechnology companies in the world.

In 2019, Amgen generated $23.4 billion in revenue. The company
in the first quarter of 2020 generated $6.2 billion in revenue — an
increase of 11 % in comparison to the first quarter of 2019. Despite
the impact of the COVID-19 pandemic, total revenues increased
6% to $6.2 billion in comparison to the second quarter of 2019. This
increase in the second quarter of 2020 was driven by higher unit
demand, offset partially by lower net selling prices. Total revenues
for the third quarter of 2020 increased 12 % to $6.4 billion in
comparison to the third quarter of 2019 driven by higher volume
growth, partially offset by lower net selling prices and the effects of
the COVID-19 pandemic.

Amgen generated $18.8 billion in revenue in the first three quarters
of 2020.

8. Gilead Sciences

Gilead Sciences, Inc. is an American biopharmaceutical company
headquartered in Foster City, California. Gilead Sciences doesn’t
just operate in the United States alone, but on three continents:
North America, Europe, and Australia.

After originally focusing heavily on anti-viral drugs used in the
treatment of HIV, hepatitis B, hepatitis C, and influenza, the
multinational biopharmaceutical company expanded its product line
after acquiring two smaller pharma companies that concentrated on
pulmonary diseases treatment.

Gilead generated $22.1 billion in revenue in 2019 and had 11,800
employees. Total revenues for the first quarter of 2020 were $5.5
billion, an increase of 5 % compared to the same period in 2019.
This demonstrates Gilead’s continued progress and highlights the
strength of the company’s underlying business. The second-quarter
2020 revenue of $5.1 billion compared to $5.7 billion for the same
periods in 2019 reflected a 10 % decrease in sales, with Gilead’s
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hepatitis C drug franchise contributing to most of the decline. Total
revenues for the third quarter of 2020 were $6.6 billion, up 17%,
compared to $5.6 billion, for the same period in 2019.

Gilead Sciences from the first to the third quarter of 2020 generated
$17.2 billion in revenue.

9. Eli Lilly and Company

Known simply as Lilly, the American pharmaceutical company,

founded in 1876, has her headquarters in Indianapolis, Indiana,
with offices in 18 other countries. Lilly was the first company to
mass-produce penicillin, insulin, and the Salk polio vaccine.

They are currently the largest manufacturer of psychiatric
medications and produce Prozac (fluoxetine), Dolophine
(methadone), Cymbalta (duloxetine), and Zyprexa (olanzapine),
and their products are sold in approximately 125 countries.

In 2019, Lilly generated $22.3 billion in revenue. The first quarter
2020 revenue of $5.86 billion increased by 15 % in comparison to
the first quarter of 2019. In the second and third quarter of 2020,
Lilly announced revenues of $5.49 billion and $5.74 billion
respectively. Despite a 2 % decline in revenue in the second
guarter of 2020, Lilly achieved several important R&D milestones,
including three FDA approvals for new medicines, positive phase 3
results for several important clinical programs, and continued
progress in the company’s quest to develop medicines for patients
with COVID-19.

Eli Lilly and Company in the first three quarters of 2020 generated
$17.1 billion in revenue, making it number 9 on our list of top 10
pharmaceutical companies in the United States.

10. Biogen

Biogen Inc. is a Massachusetts-based American multinational
biotechnology company. Founded in 1978 by a small group of
visionary scientists, the company discovers, develops
manufactures, and markets innovative therapies for global patient
populations with neurological and neurodegenerative diseases.
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Biogen also manufactures and commercializes biosimilars of
advanced biologics. Today, Biogen is one of the oldest independent
biotechnology companies in the world.

In 2019, Biogen generated $14.4 billion in revenue. The total
revenue for the first quarter of 2020 grew 1 % to $3.53 billion from
$3.49 billion in the same quarter in 2019. In the second quarter of
2020, the company generated approximately $3.68 billion, a 2%
increase versus the second quarter of 2019. The third quarter 2020
revenue of $3.38 billion showed a 6% decrease versus the third
quarter of 2019, inclusive of a 1% unfavorable currency impact.

Biogen generated 10.59 billion in the first three quarters of 2020
making it number 10 on our list of top 10 pharmaceutical
companies in the U.S.
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