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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark Application Serial. No. 88/853,951
Published in the Official Gazette on December 15, 2020
International Classes: 017

Filed: March 31, 2020

Mark: NOISE GRABBER

)
GRABBER CONSTRUCTION PRODUCTS, ) Opposition No. 91269836
INC,, ) Ser. No. 88/853,951
) Mark: NOISE GRABBER
Opposer, )
)
v. ) Opposition No. 91269837
) Ser. No. 88/853,984
E COM MEDIA LLC
’ ; NOIS&%WM@}%;BU;&:E”'%A
Applicant. ) Mark:

JOINT MOTION TO CONSOLIDATE

Pursuant to Fed. R. Civ. Proc. §42(a) and TBMP §511 Opposer GRABBER
CONSTRUCTION PRODUCTS, INC. (“Opposer”’) and E COM MEDIA LLC (“Applicant”), jointly
move the Trademark Trial and Appeal Board (the “Board”) to consolidate the above-referenced
opposition proceedings (each, a “Proceeding”, and collectively, the “Proceedings”) in the interest of
judicial and pecuniary economy. According to Fed. R. Civ. Proc. §42(a) and TBMP §511, the Board
may consolidate proceedings that “involve a common question of law or fact.” In determining whether
to consolidate proceedings, the Board will weigh the savings in time, effort, and expense that may be
gained from consolidation against any prejudice or inconvenience that may be caused thereby.
Opposer and Applicant respectfully submit that consolidation is appropriate here for the following

reasons:



e the Proceedings involve the same opposer, GRABBER CONSTRUCTION PRODUCTS,
INC.;

e the Proceedings involve the same applicant, E COM MEDIA LLC;

e Opposer has alleged the same marks as its bases for opposition against Applicant’s two
Applications;

e in each Proceeding, Opposer makes very similar (if not identical) factual allegations;

e in each Proceeding, Opposer alleges priority and likelihood of confusion as grounds in

support of its opposition;

e in each Proceeding, Applicant raises similar affirmative defenses;

e Dboth Proceedings are essentially at the same stage of discovery as the deadline for Initial

Disclosures has not yet passed; and

e Both parties are represented by the same counsel in each Proceeding.

Due to the identity of facts and legal issues presented in the Proceedings, the parties believe
consolidation of the Proceedings will result in substantial savings of time, effort, and expense. Insofar
as consolidation of the Proceedings does not result in the Proceedings losing their separate identities,
any unique issues that may arise during the course of the Proceedings may still be addressed in
separate judgments entered for each Proceeding. See TBMP §511. Applicant has filed an Answer in
each Proceeding, and, therefore, it is proper for the Board to consider this Motion to Consolidate. Id.
Accordingly, Applicant and Opposer respectfully request the Board to issue an Order consolidating

both Proceedings.



DATED this 15th day of December, 2021.

Respectfully submitted,

/Matthew A. Barlow/

Matthew A. Barlow

WORKMAN NYDEGGER

60 East South Temple, Suite 1000
Salt Lake City, Utah 84111
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Attorney for Opposer
GRABBER CONSTRUCTION
PRODUCTS, INC.

/Michael B. Lasky/

Michael B. Lasky (eSigned with Permission)
HAMRE SCHUMANN MUELLER & LARSON
45 South Seventh St., Ste 2700
Minneapolis, Minnesota 55402

Telephone: (310) 282-2000

Facsimile: (310) 282-2894

Attorney for Applicant
E COM MEDIA LLC
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