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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

 BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

ADAMS & BROOKS, INC.,     ) 

) 

Opposer      ) 

) Opposition No. 91268024 

-v-     ) 

) 

TOP QUALITY SUPPLEMENTS, LLC,   ) 

        ) 

        ) 

Applicant.      ) 

) 

_____________________________________________ ) 

 

OPPOSER’S REPLY BRIEF IN SUPPORT OF ITS 

MOTION TO COMPEL DEPOSITIONS AND IMPOSE SANCTIONS 

 

 

I.  INTRODUCTION 

 

 Opposer Adams & Brooks, Inc. (“Opposer”) hereby submits this reply brief in support of 

its Motion to Compel Depositions and Reopen Sanctions (“Opposer’s Motion”). 

 Applicant Top Quality Supplements LLC (“Applicant”) has failed to establish any 

reasonable basis for refusing to produce its witnesses for deposition.  The three depositions 

sought by Opposer are entirely proportional to the issues in the case and the resources of the 

parties.   Applicant’s interrogatory responses and document production are clearly insufficient to 

establish a full factual record regarding all of the relevant likelihood of confusion factors.  

Furthermore, Applicant’s concerns regarding the alleged inconvenience and expense of the 

depositions can be addressed by being flexible regarding the date and location of the depositions 

and by allowing Applicant’s counsel to appear remotely.  

Therefore, the Board should grant Opposer’s Motion and order Applicant to produce its 

30(b)(6) witness and the noticed witnesses Mr. Sill and Mr. Schmidt as soon as possible. 
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II. OPPOSER MADE A GOOD FAITH EFFORT TO RESOLVE THIS MATTER 

 PRIOR TO FILING THE MOTION 

 

 Rather than addressing the substance of Opposer’s Motion, Applicant begins its brief 

with a frivolous argument that Opposer did not make a good faith effort to resolve this dispute 

with Applicant prior to filing its Motion to Compel.  Applicant complains that Opposer filed this 

motion “without ever actually having a meet and confer conference, as the rules require.”  

Applicant’s Brief, at 4.   

 Applicant is simply mistaken about the relevant rules.  There is no requirement that the 

parties have a “meet and confer” conference.  The TBMP merely states that a motion to compel 

“must be supported by a written statement from the moving party that such party or its attorney 

has made a good faith effort, by conference or correspondence, to resolve with the other party or 

its attorney the issues presented in the motion, and has been unable to reach agreement.”  TBMP 

§523.02 (emphasis added).  As Opposer explained in its Motion, Opposer’s counsel made several 

good faith efforts to resolve this matter via correspondence prior to filing the Motion. 

 Applicant’s counsel only mentioned the possibility of a meet and confer conference after 

Opposer had already advised that it would be filing a Motion if Applicant did not produce its 

witnesses.  However, Opposer’s counsel did not believe that such a conference would be useful 

under the circumstances.  Opposer recognizes that the Board prefers that parties resolve 

discovery disputes among themselves, rather than filing motions with the Board, and Opposer 

has been able to resolve discovery disputes in other proceedings when such disputes have 

involved disagreements in which both sides are taking reasonable, good faith positions.  

However, in this case, Opposer did not believe that a negotiated resolution would be possible in 

light of the completely unreasonable nature of Applicant’s position.  Opposer has the basic right 

to take a 30(b)(6) deposition and to depose important witnesses who were listed in Applicant’s 
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Initial Disclosures, and Opposer cannot accept a “compromise” that would completely eviscerate 

Opposer’s discovery rights, such as agreeing to depositions on written questions or agreeing to 

significant limitations on the length or scope of the depositions. 

 Furthermore, at the time Applicant’s counsel mentioned a possible meet-and-confer 

conference, the discovery dispute had already dragged on for several weeks, during which 

Applicant had repeatedly dragged its feet in responding to the deposition notices.  At one point, 

Applicant’s counsel stated that Applicant was refusing to respond to the deposition notices until 

Opposer completed its document production, in blatant violation of the basic principle that a 

party may not hold back on fulfilling its own discovery obligations based upon the status of the 

other side’s discovery responses.  14 TTABVUE 48.   Moreover, when Applicant finally refused 

to produce its witnesses for deposition, the close of discovery was quickly approaching, which is 

why Opposer gave Applicant a firm deadline to confirm it would be producing the witnesses for 

deposition, failing which Opposer would file this Motion to Compel.  14 TTABVUE 54.  

Opposer could not afford to further delay filing the Motion and potentially have to file a Motion 

to Reopen Discovery rather than merely a Motion to Compel. 

 Finally, as explained in Opposer’s Motion, if Applicant truly believed that it had a valid 

position that it should not have to produce the witnesses for deposition, the proper procedure 

would have been to file a Motion for a Protective Order or a Motion to Quash the depositions, 

rather than forcing Opposer to file a Motion to Compel.   Having failed to do so, Applicant 

cannot now reasonably complain that Opposer should have made further efforts to resolve the 

matter prior to filing this Motion. 

III. APPLICANT HAS FAILED TO SHOW ANY REASONABLE BASIS FOR 

 REFUSING TO PRODUCE ITS WITNESSES FOR DEPOSITION 

 



 

 4 

 Turning to the substance of Opposer’s Motion to Compel, Applicant has failed to show 

why it should not be required to produce its witnesses for deposition. Applicant is correct that 

proportionality is an important principle in discovery.  However, Opposer’s noticing of three 

depositions is entirely proportionate to the issues at stake in this action, the resources of the 

parties, and the parties’ access to relevant information.   The likelihood of confusion factors 

about which Opposer intends to notice the witnesses are crucial to the Board’s likelihood of 

confusion analysis; producing the witnesses for deposition, in the witnesses’ home city of San 

Diego, would not require the expenditure of any resources other than the witnesses’ time; and 

Opposer does not have any access to the relevant information other than through discovery. 

 Opposer strongly disagrees with Applicant’s argument that there is already a “fully 

developed record” based upon Applicant’s basic interrogatory responses and less than one 

hundred pages of document production.  As explained in Opposer’s Motion, Opposer needs to 

depose these witnesses regarding numerous likelihood of confusion factors that are highly 

relevant to the issues in this case, and to follow up on several assertions made in Applicant’s 

interrogatory responses regarding the strength of Opposer’s mark, alleged third party use of 

similar marks, and other critical likelihood of confusion factors under the DuPont test.  In fact, 

under Applicant’s position, a party that has responded to interrogatories and/or produced 

documents would never have to produce any witnesses for deposition.  This is obviously not 

what is intended by the Board’s rules; Applicant has not cited a single case in which the Board 

has allowed a witness to refuse to produce any witnesses for deposition 

Applicant has now also argued, for the first time, that it would be a “great burden” for 

Mr. Sill and Mr. Schmidt to appear for depositions, and that having in-person depositions would 

require “thousands of dollars in travel costs and expenses.”  Applicant’s Brief, at 5, 8.  This is the 
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first time Applicant’s counsel has made these arguments, which were never raised in the 

correspondence between the parties.  Opposer appreciates that having to appear for depositions 

can be inconvenient for witnesses who run a business, which is why Opposer’s counsel advised 

Applicant’s counsel that Opposer was willing to be flexible with regard to the timing and 

location of the depositions.  Opposer noticed the depositions for Opposer’s counsel’s San Diego 

office because Applicant’s business address is in San Diego, but would certainly be willing to 

hold the depositions at another location if it is more convenient for the witnesses.  Contrary to 

the arguments in Applicant’s Brief, Opposer does not expect that the depositions will take 

“days.”  In the event that either Mr. Sill or Mr. Schmidt will be the 30(b)(6) witness, only two 

depositions will be required and Opposer expects that they can both be completed within a single 

day.  With respect to Applicant’s counsel’s concern about the cost and inconvenience of 

traveling to the deposition from New York, Opposer would not object to Applicant’s counsel 

appearing remotely. 

Finally, Applicant’s argument that Opposer is seeking to “financial harass” an alleged 

“smaller party” is absurd.  Opposer is itself a small, family-owned candy company with limited 

resources.  However, having filed this opposition, Opposer deserves the right to take advantage 

of the basic discovery tools allowed by the Federal Rules of Civil Procedure and the Trademark 

Rules. 

IV. CONCLUSION 

 For the reasons set forth above, Opposer requests that the Board issue an Order requiring 

Applicant to produce a 30(b)(6) witness and both Mr. Sill and Mr. Schmitt for deposition as soon 

as possible, and issuing appropriate sanctions against Applicant.  
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      Respectfully submitted, 

      ADAMS & BROOKS, INC. 

 

By /Bryce J. Maynard/  

       Bassam N. Ibrahim 

       Bryce J. Maynard 

       Laura K. Pitts 

       Buchanan Ingersoll & Rooney, PC 

1737 King Street 

Alexandria, VA  22314-2727 

Telephone:  703/836-6620 

Facsimile:  703/836-2021 

 

Attorneys for Registrant 

Date: April 18, 2022
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CERTIFICATE OF SERVICE 

 I certify that on April 18, 2022, I caused a copy of the foregoing OPPOSER’S REPLY 

BRIEF IN SUPPORT OF ITS MOTION TO COMPEL DEPOSITIONS AND IMPOSE 

SANCTIONS ON APPLICANT to be served by e-mail upon: 

Edmund J. Ferdinand III 

Ferdinand IP Law Group 

450 Seventh Ave, Ste 1300 

New York, NY  10123 

jferdiand@FIPlawgroup.com, gmonroy@fiplawgroup.com/lauras@giplawgroup.com 

 

 

 

    /Bryce J. Maynard/ 

 

 

 


