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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

LE-VEL BRANDS, LLC
Opposer,
v.

Opposition No. 91267643
Mark: GUNDRY MD PREBIOTHRIVE
Application Serial No. 88960137
Filed: June 11, 2020

AGOURA HEALTH PRODUCTS, LLC
DBA GUNDRY MD
Applicant.

LE-VEL’S REPLY IN SUPPORT OF ITS MOTION TO STRIKE APPLICANT’S
AFFIRMATIVE DEFENSES
In its opposition, Applicant Agoura Health Products, LLC DBA Gundry MD
(“Applicant”) gives no compelling reason why the Trademark Trial and Appeal Board should not
strike Applicant’s insufficient, immaterial, improper, and/or redundant affirmative defenses
under Fed. R. Civ. P. 12(f). Instead of providing any fact-based arguments that Applicant’s
affirmative defenses should not be stricken, Applicant ignores the substance of each of Le-Vel’s
objections, parrots previously pled denials without any factual amplification, offers threadbare
recitations that motions to strike are disfavored, and literally copied and pasted the failed
arguments made by a third party from prior proceedings. 1 For the reasons stated herein and in
Le-Vel’s motion to strike (5 TTABVUE), Le-Vel respectfully requests that the Board strike
Applicant’s affirmative defenses with prejudice.

1

In its opposition, Applicant copies several unsuccessful arguments verbatim from motion to
strike briefings filed by the registrant in Le-Vel Brands, LLC v. ISOThrive, LLC, Cancellation
No. 92071252 at 12 (TTAB Jan. 29, 2020).

I.

ARGUMENT
A.

Motions to Strike Are Regularly Granted by the Board When
Appropriate

Applicant contends that Le-Vel’s motion to strike should be denied simply because
motions to strike are disfavored. (7 TTABVUE 1-2.) This, however, is no reason to deny
Le-Vel’s motion. According to § 506.01 of the Trademark Trial & Appeal Board Manual of
Procedure (“TBMP”), while disfavored, the Board “[n]evertheless . . . grants motions to strike in
appropriate circumstances.” TBMP § 506.01. See e.g., Le-Vel Brands, LLC v. DMS Natural
Health LLC, Cancellation No. 92072043 at 5-8 (TTAB Mar. 25, 2020) (non-precedential)2
(striking several of the same affirmative defenses asserted here); Danjaq, LLC v. 007 Percent,
LLC, Opposition No. 91238814, 2019 WL 1377228, at *1, *3-4 (TTAB Mar. 25, 2019) (striking
unsupported affirmative defenses and affirmative defenses consisting of mere denials of
allegations); American Vitamin Prods., Inc. v. Dow Brands Inc., 22 USPQ2d 1313, 1314 (TTAB
1992) (striking insufficient affirmative defenses); Order of Sons of Italy in Am. v. Profumi
Fratelli Nostra AG, 36 USPQ2d 1221, 1223 (TTAB 1991) (striking affirmative defense that was
“nothing more than a restatement of [applicant’s] denial”). As explained below and in Le-Vel’s
motion (5 TTABVUE), striking Applicant’s affirmative defenses is “appropriate” here.
Rather than addressing the merits of Le-Vel’s arguments that explain why its motion to
strike is appropriate here, Applicant cherry-picks cases where motions to strike have been denied
for inapposite reasons to claim that Le-Vel’s motion to strike should be similarly denied. This is
wholly insufficient to rebut Le-Vel’s arguments.

2

Copies of non-precedential opinions are attached to the Declaration of Patrick J. Rodgers
(“Rodgers Decl.”) in support of this reply as Exhibit 1.
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Applicant further broadly argues that Le-Vel has “failed to demonstrate that it will suffer
unfair prejudice as a result of including the affirmative defenses in the pleading.” (7 TTABVUE
2). This argument fails for three reasons.
First, “there is no requirement under Fed. R. Civ. P. 12(f) that [an opposer] demonstrate
prejudice as a basis for striking a defense.” Danjaq, 2019 WL 1377228, at *3.
Second, while prejudice is relevant in evaluating a motion to strike, it is not the Board’s
only, or primary, concern. Indeed, affirmative defenses may still be stricken where the “legal
insufficiency of the defense is readily apparent” such that the defense has “no bearing on the
issues involved” in the litigation, as is the case here, which Applicant failed to address. Order
Sons of Italy in Am. v. Marofa S.A., 38 USPQ2d 1602, 1604 (TTAB 1996) (striking affirmative
defense as legally insufficient).
Third, contrary to Applicant’s assertion, Le-Vel will suffer prejudice if Le-Vel is required
to spend money, time, and the Board’s resources to litigate improper and baseless affirmative
defenses that the Board has repeatedly rejected in prior cases. Indeed, dismissing such baseless
affirmative defenses to avoid these unnecessary expenditures is the very purpose of a motion to
strike. See 5C Arthur R. Miller, Mary Kay Kane, and A. Benjamin Spencer, Fed. Prac. & Proc.
Civ. § 1380 (3d ed. 2021) (stating motions to strike are “the primary procedure for objecting to
an insufficient defense” and the purpose “is to clean up pleadings, streamline litigation, and
avoid immaterial matters”) (citations omitted); Sidney-Vinstein v. A.H. Robins Co., 697 F.2d 880,
885 (9th Cir. 1983) (“[T]he function of a 12(f) motion to strike is to avoid the expenditure of
time and money that must arise from litigating spurious issues by dispensing with those issues
prior to trial.”)
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Rather than directly address the substance of Le-Vel’s arguments, Applicant relies on
red-herring cases where movants failed to demonstrate unfair prejudice. (7 TTABVUE 2.) In so
doing, however, Applicant mischaracterizes several of these cases in important respects. For
example, while Applicant cites FRA S. p. A. v. Surg-O-Flex of Am., Inc., 415 F. Supp. 421, 427
(S.D.N.Y. 1976) as support for Applicant’s broad-sweeping contention that “even when
appropriate and well-founded, a motion to strike is generally not granted in the absence of a
showing of prejudice to the moving party,” Surg-O-Flex does not stand for such a proposition.
(7 TTABVUE 2). The Surg-O-Flex court did not deny an otherwise “appropriate and wellfounded” motion to strike because the defendant failed to show prejudice, as Applicant contends.
Instead, the court denied a request to strike portions of plaintiff’s complaint that were untimely
and failed to show that the pleadings were irrelevant to that case (i.e., failed to show that the
motion was “appropriate”). Id. at 427-428. While the court further found that the defendant
would not suffer prejudice by leaving those specific pleadings intact, Surg-O-Flex never
suggested that motions to strike should be denied for want of prejudice alone.
B.

Applicant Cannot Rely on Acts Unrelated to This Claim to Establish
Unclean Hands

Applicant claims that its defenses of unclean hands and equitable estoppel should not
be stricken because Applicant “does not merely allege that Opposer has filed this and other
oppositions or cancellation actions against other marks . . . but that Opposer has done so even
where such marks have co-existed with Opposer’s mark.” (7 TTABVUE 3.) In other words,
Applicant’s allegations of unclean hands are grounded in Le-Vel’s assertion of trademark
rights against third parties.

4

This argument ignores the foundational principle that “the concept of unclean hands
must be related to a plaintiff’s claim, and misconduct unrelated to the claim in which it is
asserted as a defense does not constitute unclean hands.” Tony Lama Co. v. Di Stefano, 206
USPQ 176, 179 (TTAB 1980) (emphasis added). See also VIP Foods, Inc. v. V.I.P. Food
Prods., 200 USPQ 105, 114 (TTAB 1978) (“[M]isconduct in the abstract, unrelated to the
claim in which it is asserted as a defense does not constitute unclean hands.”).
Applicant’s claim is devoid of any alleged misconduct related to the claim at bar.
Applicant has pled and referenced actions Le-Vel took in good faith against third-party
registrations unrelated to this proceeding. As it relates to this proceeding, Applicant has done
nothing “to suggest that [Le-Vel] has done anything other than seek to protect its rights in its
registered marks, and preclude the registration of what it believes to be a confusingly similar
mark, a right which every trademark owner possesses under the Lanham Act.” Avia Grp. Int’l
Inc. v. Faraut, 25 USPQ2d 1625, 1627 (TTAB 1992) (citations omitted). See also TracFone
Wireless, Inc. v. King Trading, Inc., No. 3:08-cv-0398, 2008 WL 4826035, at *1 (N.D. Tex.
Nov. 6, 2008) (“Defendants' bald affirmative defenses of unclean hands…do not afford Plaintiff
any fair notice and can be easily stricken.”). Applicant has thus failed to plead unclean hands.
Two prior Board decisions striking unclean hands defenses asserted against Le-Vel are
instructive and dispositive here. In Le-Vel Brands, Inc. v. DMS Natural Health, Cancellation
No. 92072043 at 4 (TTAB Mar. 25, 2020)3, the registrant asserted the following affirmative
defense of unclean hands:

3

Rodgers Decl. at Ex. 1.
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Petitioner’s alleged claim of likelihood of confusion is barred by the equitable
doctrine of unclean hands. Petitioner has filed this Petition in bad faith, seeking to
capitalize on the good will Registrant has earned in its JUST THRIVE mark. In
fact, Petitioner has engaged in a campaign to cancel registrations or oppose
applications containing the term “THRIVE” despite that such marks have coexisted with Petitioner’s THRIVE marks for several years, covering similar
products. Petitioner has coexisted with the JUST THRIVE mark for over five
years, and in that time Petitioner never objected to Registrant’s use of its mark
and did not oppose registration of the JUST THRIVE mark during the opposition
period. Registrant alleges that Petitioner intends to gain an unfair advantage in the
U.S. market by exploiting Registrant’s nationwide brand recognition and good
will that Registrant has built up in the JUST THRIVE mark. Because equitable
relief shall not be granted for an unconscionable purpose, Petitioner’s claims are
barred.
The TTAB struck that defense because “the conduct alleged by Respondent, that Petitioner [LeVel] has opposed applications and registrations for THRIVE marks simply does not amount to
misconduct.” Id. at 7-8. Applicant asserts a verbatim unclean hands defense here and fails to
provide any explanation why this identical affirmative defense should not be stricken as it was
before in DMS Natural Health.
Similarly, in Le-Vel Brands, LLC v. ISOThrive, LLC, Cancellation No. 92071252 at 5
(TTAB Jan. 29, 2020), 4 the registrant asserted a similar affirmative defense of unclean hands
against Le-Vel. Just as it did here, Le-Vel moved to strike that affirmative defense on the ground
that alleged overzealous enforcement does not support a defense of unclean hand, and, in
response, the registrant asserted the exact same arguments that Opposer proffers here in
opposition to Le-Vel’s motion.5 The Board rejected registrant’s arguments and struck its defense
of unclean hands, holding that “[r]espondent has not pleaded the elements of . . . unclean hands”

4

Rodgers Decl. at Ex. 1.
A true and correct copy of registrant’s brief in opposition to Le-Vel’s Motion to Strike filed in
Le-Vel Brands, LLC v. ISOThrive, LLC, Cancellation No. 92071252 (TTAB Jan. 29, 2020), from
which Applicant literally copied and pasted its arguments opposing Le-Vel’s motion to strike
Applicant’s unclean hands defense, is attached as Exhibit 2 to the Rodgers Decl. The identical
argument asserted in the ISOThrive proceeding can be found at pages 10-12 of Exhibit 2.
5

6

and “to the extent [r]espondent, by its allegations that ‘[Le-Vel] has engaged in a campaign to
cancel registrations or oppose applications containing the term ‘thriv’ or ‘thrive,’ is alleging that
[Le-Vel] is being overly-aggressive in enforcing its trademark rights (sometimes referred to as
‘trademark bullying’), the Board does not recognize alleged trademark bullying as an affirmative
defense.” ISOThrive, LLC, Cancellation No. 92071252 at 13.6 No reason exists for the Board to
similarly reject Applicant’s identical argument here and strike Applicant’s unclean hands
defense.
Finally, Applicant’s claim that the coexistence of other marks, even marks with priority
over Le-Vel, gives rise to the defense of unclean hands is incorrect. See id. at 14 (“Respondent’s
allegations that ‘[Le-Vel’s] THRIVE mark co-exists with other marks containing ‘THRIVE’ for
supplements or related products,’ does not support [r]espondent’s attempt to plead the defense[]
of unclean hands.”). This makes sense because, to enforce its rights, Le-Vel “need not be the
exclusive user of the mark [] or be the prior user with respect to the whole world -- all that is
required is that [Le-Vel] be the prior registrant and/or user merely as to [Registrant].” BAF
Indus. v. Pro-Specialties, Inc., 206 USPQ 166, 174 (TTAB 1980). Wellspring Pharm. Corp. v.
McCord Research, Inc., Opposition No. 91233742, 2018 WL 447512, at *2 (TTAB Jan. 12,
2018) (non-precedential) (“Opposer is not required to act against every conceivable similar
mark; indeed, requiring such action would clutter the Board’s docket. Accordingly, Opposer’s
failure to oppose registration of other BARRIER-formative marks does not give rise to equitable
estoppel or waiver.”) (citing Wallpaper Mfrs., Ltd. v. Crown Wallcovering Corp., 214 USPQ
327, 336 (CCPA 1982)). Le-Vel’s asserted registrations and common-law use pre-date

6

Rodgers Decl. at Ex. 1.
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Applicant’s filing date and alleged first use-in-commerce date. Le-Vel is within its rights to
oppose Applicant’s mark, regardless of the existence of other marks on the register.
C.

Applicant’s Fourth and Fifth Affirmative Defenses Do Not “Amplify”
Applicant’s Prior Pleadings

Le-Vel moved to strike Applicant’s fourth (likelihood of confusion) and fifth (weakness
of trademark) affirmative defenses. (5 TTABVUE 10-11). Applicant argues that these defenses
should not be stricken on the grounds that they serve to “amplify Applicant’s denial of [LeVel]’s claims.” (7 TTABVUE 4). While Applicant parrots the proposition that affirmative
defenses can amplify denials and/or provide fuller notice of the basis of a claim or defense,
Applicant is unable to show how its fourth and fifth defenses serve either purpose. For example,
Applicant argues that its fourth affirmative defense “point[s] to the specific factors supporting a
finding of no likelihood of confusion . . . .” (7 TTABVUE 5). But Applicant’s list of “specific
factors” does nothing more than recite the list of factors the courts consider when adjudicating
likelihood of confusion matters, just as Applicant had done earlier in its Answer. (See 4
TTABVUE). Applicant offers no basis to show that the defense embellishes, amplifies, or
provides fuller notice of its denial of Le-Vel’s likelihood confusion claim.
Further, the cases cited by Applicant not only fail to support its claim, but actually
support Le-Vel. Applicant again mischaracterizes cases that it cites as support for its argument.
For example, Applicant cherry picks language from Order of Sons of Italy in America v. Profumi
Fratelli Nostra AG, 36 USPQ2d 1221 (TTAB 1991) and Textron, Inc. v. the Gillette Co., 180
USPQ 152 (TTAB 1973), yet ignores the fact that both cases struck certain pleadings as
redundant reiterations of earlier denials without any additional substance—which Le-Vel pointed
out in its motion to strike. (5 TTABVUE 10-11). See Profumi Nostra Fratelli, 36 USPQ2d at
1223 (“…[a]pplicant's second defense is nothing more than a restatement of that denial. That is,
8

applicant's second defense does not add anything to the denial. Therefore, applicant's second
defense is redundant and is hereby stricken.”); Textron, 180 USPQ at 154 (striking portions of
applicant’s Answer that “merely reaffirm applicant’s previous denial of opposer’s claim of
likelihood of confusion and otherwise add nothing of substance to applicant’s answer…”).
Similarly, Humana Inc. v. Humanomics Inc., 3 USPQ2d 1696 (TTAB 1987) does not
support Applicant’s statement “[e]laborations on defenses are permissible,” (7 TTABVUE 5),
because Humanomics did not address a motion to strike.
D.

Applicant Does Not Address the Remainder of Le-Vel’s Arguments

Le-Vel also moved to strike Applicant’s first (judicial estoppel), third (equitable
estoppel), and sixth (laches/acquiescence) affirmative defenses. (5 TTABVUE.) Rather than
address Le-Vel’s arguments, Applicant ignored them (see 7 TTABVUE), failing to address the
fact that (1) prior statements such as those made by Le-Vel to the USPTO do not give rise to
judicial estoppel, (2) Applicant did not plead (because it cannot) anything that constitutes an
“affirmative act” for purposes of acquiescence and/or equitable estoppel, and (3) Applicant did
not plead delay (again, because it cannot) sufficient to assert either equitable estoppel, laches, or
acquiescence.
II.

CONCLUSION
For the reasons and authorities discussed above and in Le-Vel’s motion to strike, Le-Vel

respectfully requests that the Board strike Applicant’s affirmative defenses with prejudice.

9

Respectfully submitted,
Dated: May 24, 2021

By: /Mark Sommers/
Mark Sommers
Patrick J. Rodgers
FINNEGAN, HENDERSON, FARABOW,
GARRETT & DUNNER, L.L.P.
901 New York Avenue, N.W.
Washington, D.C. 20001-4413
Telephone: (202) 408-4000
Morgan E. Smith
FINNEGAN, HENDERSON, FARABOW,
GARRETT & DUNNER, L.L.P.
3300 Hillview Avenue
Palo Alto, CA 94304-1203
Telephone: (650) 849-6600
docketing@finnegan.com
mark.sommers@finnegan.com
morgan.smith@finnegan.com
patrick.rodgers@finnegan.com
TTAB-Legal-Assistants@finnegan.com
Attorneys for Opposer
LE-VEL BRANDS, LLC
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CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing LE-VEL’S REPLY IN SUPPORT OF
ITS MOTION TO STRIKE APPLICANT’S AFFIRMATIVE DEFENSES was served on May
24, 2021 via e-mail on counsel for Applicant at the following address of record:

YANGYANG LI
23251 Mulholland Drive
Woodland Hills, CA 91364
legal@goldenhippo.com
travis.li@goldenhippo.com

/ Travis Smith /
Trademark Legal Assistant

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

LE-VEL BRANDS, LLC
Opposer,
v.

Opposition No. 91267643
Mark: GUNDRY MD PREBIOTHRIVE
Application Serial No. 88960137
Filed: June 11, 2020

AGOURA HEALTH PRODUCTS, LLC
DBA GUNDRY MD
Applicant.

DECLARATION OF PATRICK J. RODGERS IN SUPPORT OF
LE-VEL’S REPLY IN SUPPORT OF ITS MOTION TO STRIKE
APPLICANT’S AFFIRMATIVE DEFENSES
I, Patrick J. Rodgers, declare as follows:
1.

I am an attorney at Finnegan, Henderson, Farabow, Garrett & Dunner LLP and

am counsel for Opposer Le-Vel Brands, LLC in this action. I make this declaration in support of
Le-Vel’s Reply in Support of its Motion to Strike Applicant’s Affirmative Defenses. This
declaration is based on my personal knowledge.
2.

Attached as Exhibit 1 are true and correct copies of the non-precedential TTAB

decisions cited in Le-Vel’s Reply in Support of its Motion to Strike Applicant’s Affirmative
Defenses.
3.

Attached as Exhibit 2 is a true and correct copy of registrant’s brief in opposition

to Le-Vel’s Motion to Strike filed in Le-Vel Brands, LLC v. ISOThrive, LLC, Cancellation No.
92071252 (TTAB Jan. 29, 2020).

Opposition No.: 91267643
Declaration of Patrick J. Rodgers in Support of
Le-Vel’s Reply in Support of Its Motion to Strike Applicant’s Affirmative Defenses

I declare under penalty of perjury of the laws of the United States that the foregoing
is true and correct pursuant to 28 U.S.C. § 1746. This declaration was executed on May
24, 2021 in Washington, DC.

________________________________
Patrick J. Rodgers
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CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing DECLARATION OF PATRICK J.
RODGERS IN SUPPORT OF LE-VEL’S REPLY IN SUPPORT OF ITS MOTION TO
STRIKE APPLICANT’S AFFIRMATIVE DEFENSES was served on May 24, 2021 via e-mail
on counsel for Applicant at the following address of record:

YANGYANG LI
23251 Mulholland Drive
Woodland Hills, CA 91364
legal@goldenhippo.com
travis.li@goldenhippo.com

/ Travis Smith /
Trademark Legal Assistant

EXHIBIT 1

UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board
P.O. Box 1451
Alexandria, VA 22313-1451
General Contact Number: 571-272-8500
General Email: TTABInfo@uspto.gov

March 25, 2020
Cancellation No. 92072043
Le-Vel Brands, LLC
v.
DMS Natural Health LLC

M. Catherine Faint,
Interlocutory Attorney:
DMS Natural Health, LLC (Respondent) owns a registration for the standard
character mark JUST THRIVE for, “dietary and nutritional supplements, nutritional
supplements containing probiotics, and nutritional supplements, namely, probiotic
compositions,” in International Class 5.1 Le-Vel Brands, LLC (Petitioner) seeks to
cancel the registration based on likelihood of confusion under Trademark Act § 2(d)
with its common law rights in and registrations for THRIVE and THRIVE-formative
marks for “supplement products.”2 Petitioner claims ownership of 10 THRIVE or
THRIVE-formative marks.3

1

Registration No. 4598351, filed May 31, 2013, registration issued September 2, 2014,
claiming dates of first use anywhere of December 27, 2013 and first use in commerce of April
29, 2014.

2

3

1 TTABVUE 9-19.

Registration Nos. 5772374, 5177403, 5144648, 5169444, 5663886, 5663888, 5663887,
5663884, 5663883 and 5663885.

Cancellation No. 92072043

This case now comes before the Board for consideration of Petitioner’s motion to
strike Respondent’s second, fourth, fifth, sixth and seventh affirmative defenses. The
motion is fully-briefed.
A. Motion to Strike
Pursuant to Fed. R. Civ. P. 12(f), the Board may order stricken from a pleading
any insufficient or impermissible defense, or any redundant, immaterial, impertinent
or scandalous matter. See also Trademark Rule 2.116(a), 37 C.F.R. § 2.116(a); and
TBMP § 506 (2019). Motions to strike are not favored, and matter will not be stricken
unless it clearly has no bearing upon the issues in the case. See, e.g., Ohio State Univ.
v. Ohio Univ., 51 USPQ2d 1289, 1293 (TTAB 1999); and Harsco Corp. v. Elec. Sci.,
Inc., 9 USPQ2d 1570 (TTAB 1988). Inasmuch as the primary purpose of pleadings
under the Federal Rules of Civil Procedure is to give fair notice of the claims or
defenses asserted, the Board may decline to strike even objectionable pleadings where
their inclusion will not prejudice the adverse party, but rather will provide fuller
notice of the basis for a claim or defense. See, e.g., Order of Sons of Italy in Am. v.
Profumi Fratelli Nostra AG, 36 USPQ2d 1221, 1223 (TTAB 1995) (amplification of
applicant’s denial of opposer’s claims not stricken). Further, a defense will not be
stricken as insufficient if the insufficiency is not clearly apparent, or if it raises
factual issues that should be determined on the merits. See, generally, Wright &
Miller, 5C Fed. Prac. & Proc. Civ.3d § 1381 (Westlaw 2020). Nonetheless, the Board
grants motions to strike in appropriate instances.
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An affirmative defense is a defendant’s assertion raising new facts and arguments
that, if true, will defeat the plaintiff’s claim, even if all allegations in the complaint
are true. See H.D. Lee Co. v. Maidenform, Inc., 87 USPQ2d 1715, 1720 (TTAB 2008).
A legally sufficient pleading of each defense must include enough factual detail to
provide Petitioner fair notice of the basis for the defense. Fed. R. Civ. P. 8(b)(1) and
12(f). See e.g., IdeasOne, Inc. v. Nationwide Better Health, Inc., 89 USPQ2d 1952,
1953 (TTAB 2009); Midwest Plastic Fabricators, Inc. v. Underwriters Labs., Inc., 5
USPQ2d 1067, 1069 (TTAB 1980). A party must allege sufficient facts beyond a
tender of “naked assertion[s]” devoid of “further factual enhancement,” to support its
claims or defenses. Ashcroft v. Iqbal, 556 U.S. 662, 663 (2009), quoting Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 570 (2007).
The affirmative defenses subject to the motion to strike are as follows:
Second Affirmative Defense (Acquiescence)
Petitioner’s alleged claim of likelihood of confusion is barred by the
doctrine of acquiescence because Petitioner has known or should have
known of Registrant’s use of the JUST THRIVE mark since at least
September 2, 2014, when Registrant’s registration issued. Through its
inactions, Petitioner has consented to Registrant’s use and registration
of the JUST THRIVE mark. Petitioner should have been aware that
Registrant filed its application for registration of the JUST THRIVE
mark, because the application for JUST THRIVE was published on
November 5, 2013, in the publicly available Trademark Official Gazette,
which would have been accessible to Petitioner. The Delay between
Registrant’s registration of the JUST THRIVE mark and bringing this
Petition for Cancellation is almost five years, which is an unreasonable
delay. Prior to and during the Delay, Registrant expended time and
resources to develop and grow a valuable business and goodwill around
its JUST THRIVE mark, which is used in connection with Registrant’s
products in over 1,000 stores nationwide. Therefore, Registrant has been
prejudiced by Petitioner’s unreasonable delay.

3
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Fourth Affirmative Defense (Unclean Hands)
Petitioner’s alleged claim of likelihood of confusion is barred by the
equitable doctrine of unclean hands. Petitioner has filed this Petition in
bad faith, seeking to capitalize on the good will Registrant has earned
in its JUST THRIVE mark. In fact, Petitioner has engaged in a
campaign to cancel registrations or oppose applications containing the
term “THRIVE” despite that such marks have co-existed with
Petitioner’s THRIVE marks for several years, covering similar products.
Petitioner has coexisted with the JUST THRIVE mark for over five
years, and in that time Petitioner never objected to Registrant’s use of
its mark and did not oppose registration of the JUST THRIVE mark
during the opposition period. Registrant alleges that Petitioner intends
to gain an unfair advantage in the U.S. market by exploiting
Registrant’s nationwide brand recognition and good will that Registrant
has built up in the JUST THRIVE mark. Because equitable relief shall
not be granted for an unconscionable purpose, Petitioner’s claims are
barred.
Fifth Affirmative Defense (No Likelihood of Confusion)
Petitioner’s alleged claim of likelihood of confusion should be dismissed
because there is no likelihood of confusion between Registrant’s JUST
THRIVE mark and Petitioner’s THRIVE Marks.
Sixth Affirmative Defense (Failure to State a Claim)
Petitioner’s alleged claim of likelihood of confusion should be dismissed,
in whole or in part, on the basis that Registrant has priority of use of its
JUST THRIVE mark. The application for Registrant’s JUST THRIVE
mark was filed May 31, 2013 and registered on September 2, 2014. The
claimed first use in commerce date for JUST THRIVE is April 29, 2014.
Petitioner includes the following marks as a basis for its Petition for
Cancellation:
1. RELEASE THE THRIVE, Reg. No. 5,144,648, filed February 2,
2016 and registered February 21, 2017 based on use in commerce since
February 2015;
2. THRIVE PLUS ACTIVATE, Reg. No. 5,663,886, filed November 5,
2014 and registered January 29, 2019 based on use in commerce since
August 1, 2014;
3. THRIVE PLUS BALANCE, Reg. No. 5,663,888, filed November 5,
2014 and registered January 29, 2019 based on use in commerce since
August 1, 2014;
4. THRIVE PLUS BOOST, Reg. No. 5,663,887, filed November 5,
2014 and registered January 29, 2019 based on use in commerce since
August 1, 2014.

4
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Because Registrant has priority over the above listed registrations,
Petitioner’s reliance on these registrations as a basis for cancellation is
improper and these registrations should be stricken.
Seventh Affirmative Defense (Judicial Estoppel)
Petitioner’s alleged claim of likelihood of confusion is barred by judicial
estoppel because Petitioner took an inconsistent position before the
Trademark Office in arguing against a 2(d) refusal of its THRIVE &
Design mark, Registration No. 5,772,374 (Serial No. 86/761,270). While
the Examining Attorney did not ultimately rule in Petitioner’s favor, the
Examining Attorney agreed that Registrant’s JUST THRIVE mark,
among other third party marks with THRIVE, was distinguishable from
Petitioner’s THRIVE & Design mark because “the non-descriptive
wording in addition to the wording ‘THRIVE’” served “to differentiate
the marks.”
1. Sixth Affirmative Defense (Failure to State a Claim) Stricken
Turning first to the Sixth Affirmative Defense, failure to state a claim upon which
relief may be granted, the Board notes this is not a true affirmative defense because
it relates to an assertion of the insufficiency of the pleading rather than a statement
of a defense to a properly pleaded claim. See Hornblower & Weeks, Inc. v. Hornblower
& Weeks, Inc., 60 USPQ2d 1733, 1738 n.7 (TTAB 2001). Here, Petitioner has alleged
common law rights in and a likelihood of confusion with its marks as a competitor of
Respondent. Respondent argues that Petitioner cannot allege priority as to four of its
pleaded registered marks.
In order to withstand the assertion that a pleading fails to state a claim, a plaintiff
need only allege such facts that would, if proved, establish that (1) the plaintiff has
standing to maintain the proceeding, and (2) a valid ground exists for opposing or
canceling the mark. The pleading must be examined in its entirety, construing the
allegations therein liberally, as required by Fed. R. Civ. P. 8(f), to determine whether
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it contains any allegations, which, if proved, would entitle the plaintiff to the relief
sought. See Cunningham v. Laser Golf Corp., 222 F.3d 943, 55 USPQ2d 1842 (Fed.
Cir. 2000); Lipton Indus., Inc. v. Ralston Purina Co., 670 F.2d 1024, 213 USPQ 185
(CCPA 1982); and TBMP § 503.02.
Petitioner has alleged common law rights in and use of its THRIVE marks since
prior to Respondent’s filing date and a likelihood of confusion between the marks. As
to its THRIVE-formative marks filed after Respondent’s filing and use dates, and
with dates of use also after those dates, the Board will not strike properly pleaded
registrations at this stage of the proceeding based on Respondent’s earlier priority
date as to some of Petitioner’s pleaded registrations. See King Candy Co. v. Eunice
King’s Kitchen, Inc., 182 USPQ 108, 109-111 (CCPA 1974) (finding Board erred when
it refused to consider opposer’s “other pleaded registration” on ground stipulated
evidence established [applicant’s] date of first use to have been prior to filing date of
opposer’s pleaded registration).
The pleading of a belief in damage is adequate for pleading standing and
Petitioner has adequately alleged grounds for relief. Accordingly, the Sixth
Affirmative Defense is stricken. It may not be repleaded as it is futile. Cf. Sun Hee
Jung v. Magic Snow, LLC, 124 USPQ2d 1041, 1044 (TTAB 2017) (declining opposer
further opportunity to plead likehood of confusion claim because further efforts to
replead would be futile).

6

Cancellation No. 92072043

2. Second Affirmative Defense (Acquiescence) Stricken
Acquiescence is a form of estoppel that is based upon the plaintiff's conduct
that expressly, or by clear implication, consents to, encourages, or furthers the
activities of the defendant and that has not been objected to. Christian Broad.
Network, Inc. v. ABS-CBN Int’l, 84 USPQ2d 1560, 1573 (TTAB 2007). The
defense of acquiescence requires proof of three elements: (1) that a petitioner
actively represented that it would not assert a right or a claim; (2) that the
delay between the active representation and assertion of the right or claim was
not excusable; and (3) that the delay caused the registrant undue prejudice. J.
Thomas McCarthy, 6 MCCARTHY

ON

TRADEMARKS § 31:41 (5th ed. Westlaw

2020). The acquiescence defense requires an active, rather than passive,
consent on the part of the plaintiff as one of its elements. Coach House Rests.,
Inc. v. Coach and Six Rests., Inc., 934 F.2d 1551, 19 USPQ2d 1401, 1409 (11th
Cir. 1991).
In this instance, Respondent does not allege an active representation of
consent by Petitioner by its allegations that Petitioner, “knew or should have
known” of Respondent’s use when its registration issued. Accordingly, the
Second Affirmative Defense is stricken.
3. Fourth Affirmative Defense (Unclean Hands) Stricken
A defense of unclean hands must be supported by specific allegations of
misconduct by a plaintiff that, if proved, would prevent the plaintiff from
prevailing on its claim. See Midwest Plastic Fabricators, 5 USPQ2d at 1069.
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Furthermore, the misconduct must be related to the plaintiff’s claim. See Tony
Lama Co., Inc. v. Di Stefano, 206 USPQ 176, 179 (TTAB 1980). While there is
no strict definition of conduct that can form the basis of an unclean hands
defense, the conduct alleged by Respondent, that Petitioner has opposed
applications and registrations for THRIVE marks simply does not amount to
misconduct. Accordingly, the Fourth Affirmative Defense is stricken.
4. Seventh Affirmative Defense (Judicial Estoppel) Stricken
Respondent asserts that Petitioner’s claim of likelihood of confusion is
barred by “judicial estoppel” because Petitioner took a different posistion when
arguing against a likelihood of confusion refusal with a third party mark
during prosecution of its application to register its THRIVE and design mark,
Registration No. 5772374.
A party is not bound by a position taken during prosecution of the party's
application. See. e.g. Interstate Brands Corp. v. Celestial Seasonings, Inc., 576
F.2d 926, 198 USPQ 151, 153-154 (CCPA 1978) (finding likelihood of confusion
argument made in support of application for registration is legal conclusion,
and cannot constitute admission because only facts may be admitted);
Anthony's Pizza & Pasta Int'l, Inc. v. Anthony's Pizza Holding Co., 95 USPQ2d
1271, 1281 (TTAB 2009) (finding doctrine of “file wrapper estoppel” does not
apply in trademark cases).
Accordingly, the Seventh Affirmative Defense is stricken.

8

Cancellation No. 92072043

5. Fifth Affirmative Defense
The Board views Respondent’s Fifth Affirmative Defense as essentially an
amplification of Respondent’s denials, and as such it is permitted to give Petitioner
fuller notice of the position which Respondent plans to take in defense of its
registration. See Morgan Creek Prods., Inc. v. Foria Int’l, Inc., 91 USPQ2d 1134, 1136
(TTAB 2009); Humana Inc. v. Humanomics Inc., 3 USPQ2d 1696, 1697 n.5 (TTAB
1987) (allegations under heading “affirmative defenses” were arguments in support
of denial of claim rather than true affirmative defenses and were treated as such);
Maytag Co. v. Luskin's, Inc., 228 USPQ 747, 747 n.3 (TTAB 1986) (same); Textron,
Inc. v. Gillette Co., 180 USPQ 152, 153 (TTAB 1973) (objection to certain paragraphs
of answer as verbose and argumentative not well taken).
Accordingly, Petitioner’s motion to strike is denied as to the Fifth Affirmative
Defense.
6. Summary/Time to Replead
Petitioner’s motion to strike is granted as to the Second, Fourth, Sixth and
Seventh Affirmative Defenses to the extent that the defenses are stricken, and
denied as to the Fifth Affirmative Defense. Respondent is allowed until 30 DAYS
from the date of this order to file an amended answer repleading its Second, Fourth
and Seventh Affirmative Defenses, if it has a reasonable basis for doing so, failing
which this proceeding will go forward on the pleadings as construed herein.
B. Schedule
Proceedings are resumed. Dates are reset as set out below.
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Deadline for Discovery Conference
Discovery Opens
Initial Disclosures Due
Expert Disclosures Due
Discovery Closes
Plaintiff's Pretrial Disclosures Due
Plaintiff's 30-day Trial Period Ends
Defendant's Pretrial Disclosures Due
Defendant's 30-day Trial Period Ends
Plaintiff's Rebuttal Disclosures Due
Plaintiff's 15-day Rebuttal Period Ends
Plaintiff's Opening Brief Due
Defendant's Brief Due
Plaintiff's Reply Brief Due
Request for Oral Hearing (optional) Due

5/14/2020
5/14/2020
6/13/2020
10/11/2020
11/10/2020
12/25/2020
2/8/2021
2/23/2021
4/9/2021
4/24/2021
5/24/2021
7/23/2021
8/22/2021
9/6/2021
9/16/2021

Generally, the Federal Rules of Evidence apply to Board trials. Trial testimony is
taken and introduced out of the presence of the Board during the assigned testimony
periods. The parties may stipulate to a wide variety of matters, and many
requirements relevant to the trial phase of Board proceedings are set forth in
Trademark Rules 2.121 through 2.125. These include pretrial disclosures, the
manner and timing of taking testimony, matters in evidence, and the procedures for
submitting and serving testimony and other evidence, including affidavits,
declarations, deposition transcripts and stipulated evidence. Trial briefs shall be
submitted in accordance with Trademark Rules 2.128(a) and (b). Oral argument at
final hearing will be scheduled only upon the timely submission of a separate notice
as allowed by Trademark Rule 2.129(a).
***
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UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board
P.O. Box 1451
Alexandria, VA 22313-1451
General Contact Number: 571-272-8500
General Email: TTABInfo@uspto.gov

January 29, 2020
Opposition/Cancellation No. 92071252
Le-Vel Brands, LLC
v.
ISOThrive LLC

Geoffrey M. McNutt, Interlocutory Attorney:
This case comes up for consideration of Petitioner’s September 9, 2019, motion to
strike Respondent’s affirmative defenses. The motion is fully briefed.1
I.

Background
Respondent is the owner of the following three Principal Register registrations for

goods in International Class 52:
Reg. No.
5071808

1

Mark

Goods

Reg. Date

Dietary and nutritional supplements 11/1/2016
containing prebiotics

Filing.
Date
2/2/2016

For purposes of this order, the Board presumes the parties’ familiarity with the pleadings
and the parties’ arguments in support of and in opposition to Petitioner’s motion. The Board
has carefully considered all of the parties’ arguments, but for the sake of efficiency does not
repeat or discuss all of them in this order. See Guess? IP Holder LP v. Knowluxe LLC, 116
USPQ2d 2018, 2019 (TTAB 2015) (Board not required to repeat or discuss irrelevant
arguments); see also Omega SA (Omega AG) (Omega Ltd.) v. Alpha Phi Omega, 118 USPQ2d
1289, 1292 n.11 (TTAB 2016) (presuming parties familiarity with issues raised in the
motion).
2 Registration No. 5137897 also contains goods in Class 1; however, Petitioner seeks partial
cancellation of the registration only as to the goods in Class 5. See 1 TTABVUE 8.

Cancellation No. 92071252
Dietary and nutritional supplements 11/1/2016
containing prebiotics

5071809

5137897

ISOTHRIVE Dietary and nutritional supplements; 2/7/2017
dietary food supplements; nutritional
food
additives,
namely,
oligosaccharides for health and
wellness

2/2/2016

3/27/2014

As the sole ground for cancellation, Petitioner asserted the claim of likelihood of
confusion under Trademark Act Section 2(d), 15 U.S.C. § 1052(d). As the basis for the
claim, Petitioner has alleged prior use since 2012 of marks consisting of or containing
the word “THRIVE” for certain dietary and nutritional supplements, and has pleaded
ownership of ten registrations consisting of or containing the word THRIVE (the
“THRIVE Marks”).3
Respondent, in its answer, denied the salient allegations in the petition to cancel
and asserted five affirmative defenses.4 Petitioner subsequently filed the current
motion to strike each of Respondent’s affirmative defenses.
II.

Motion to Strike
Under Fed. R. Civ. P. 12(f), made applicable in this proceeding by operation of

Trademark Rule 2.116(a), 37 C.F.R. § 2.116(a), the Board may strike from a pleading
any insufficient or impermissible defense, or any redundant, immaterial,
impertinent, or scandalous matter. See also Am. Vitamin Prods., Inc. v. Dow Brands
Inc., 22 USPQ2d 1313, 1314 (TTAB 1992); TRADEMARK TRIAL

3

AND

APPEAL BOARD

See Petition to Cancel ¶¶ 2–4, 10 (1 TTABVUE 9–10, 18–19). Petitioner’s registrations are
listed in Paragraph 10, and for the sake of efficiency are not listed in this order.
4

9 TTABVUE.

2
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MANUAL OF PROCEDURE (TBMP) § 506.01 (2019). Motions to strike are not favored,
however, and matter will not be stricken unless it clearly has no bearing upon the
issues in the case. See Ohio State Univ. v. Ohio Univ., 51 USPQ2d 1289, 1292 (TTAB
1999); Harsco Corp. v. Elec. Sciences Inc., 9 USPQ2d 1570 (TTAB 1988). A defense
will not be stricken as insufficient if the insufficiency is not clearly apparent, or if it
raises factual issues that should be determined on the merits. See TBMP § 506.01;
See generally C. Wright, A. Miller, et al., 5C FED. PRAC. & PROC. CIV. § 1381 (3d ed.
Aug. 2019 update). Moreover, because primary purpose of the pleadings is to give fair
notice of the claims or defenses asserted, the Board may decline to strike even
objectionable pleadings where their inclusion will not prejudice the adverse party,
but rather will provide fuller notice of the basis for a claim or defense. See, e.g., Order
of Sons of Italy in Am. v. Profumi Fratelli Nostra AG, 36 USPQ2d 1221, 1223 (TTAB
1995) (amplification of applicant’s denial of opposer’s claims not stricken); TBMP
§ 309.03; see also Wright, A. Miller, et al., 5C FED. PRAC. & PROC. CIV. § 1381 (“Thus,
even when technically appropriate and well-founded, Rule 12(f) motions often are not
granted in the absence of a showing of prejudice to the moving party.”).
A.

Reservation of Future Defenses and Counterclaims

As an initial matter, the Board sua sponte strikes the unnumbered preamble to
Respondent’s affirmative defenses, in which Respondent attempts to reserve the right
to assert additional affirmative defenses or counterclaims based on information
obtained during discovery.5 A defendant cannot reserve unidentified affirmative

5

9 TTABVUE 4.
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defenses or counterclaims because to do so would deprive the plaintiff of fair notice of
such counterclaims or defenses.6 Whether or not Respondent may, at some future
point, amend its answer to assert additional defenses or counterclaims, is a matter to
be raised and determined by means of a motion for leave to amend under Fed. R. Civ.
P. 15. Accordingly, the unnumbered preamble is stricken. Fed. R. Civ. P. 12(f)(1)
(court, on its own initiative e, may strike an insufficient defense).
B.

Failure to State a Claim

As its first affirmative defense, Respondent asserts that Petitioner has failed to
state a claim upon which relief can be granted.7 While Fed. R. Civ. P. 12(b)(6) allows
a party to assert the defense in its answer, the defense is not an affirmative defense
because it relates to an assertion of the insufficiency of the pleading rather than a
statement of a defense to a claim.8 See Blackhorse v. Pro Football, Inc., 98 USPQ2d
1633, 1637 (TTAB 2011); Hornblower & Weeks Inc. v. Hornblower & Weeks Inc., 60
USPQ2d 1733, 1738 n.7 (TTAB 2001). Moreover, Respondent has not filed a motion

6

See generally TBMP § 507.01 (“The primary purpose of pleadings … is to give fair notice of
the claims or defenses asserted.”); see also TBMP § 309.03(a)(2) (“A pleading should include
enough detail to give the defendant fair notice of the basis for each claim.”); TBMP § 311.02(b)
(“[T]he pleading should include enough detail to give the plaintiff fair notice of the basis for
the defense.”); and TBMP § 313.04 (“If grounds [for a counterclaim] are learned during the
course of the proceeding, through discovery or otherwise, the counterclaim must be pleaded
promptly after the grounds therefor are learned.”).
7

9 TTABVUE 4.

8

An affirmative defense is a “defendant’s assertion raising new facts and arguments that, if
true, will defeat the plaintiff’s or prosecution’s claim, even if all allegations in the complaint
are true.” H.D. Lee Co. v. Maidenform Inc., 87 USPQ2d 1715, 1720 (TTAB 2008); see also
Blackhorse, Inc., 98 USPQ2d at 1637 (“An affirmative defense assumes the allegations in the
complaint to be true but, nevertheless, constitutes a defense to the allegations in the
complaint. An affirmative defense does not negate the elements of the cause of action; it is
an explanation that bars the claim.).
4

Cancellation No. 92071252

to dismiss or otherwise identified any basis for the assertion that Petitioner’s
complaint fails to state a claim upon which relief may be granted. Thus, the defense
is insufficiently pleaded.
However, as Petitioner has done in this instance, a plaintiff may use a motion to
strike this defense as a means of testing the sufficiency of its complaint in advance of
trial. Order of Sons of Italy in Am., 36 USPQ2d at 1222.
To withstand a motion to dismiss for failure to state a claim upon which relief can
be granted, Petitioner need only allege facts that, if proved, would allow the Board to
conclude, or to draw a reasonable inference, that (1) Petitioner has standing to
maintain the proceeding, and (2) a valid statutory ground exists for refusing
registration to Applicant. Young v. AGB Corp., 152 F.3d 1377, 47 USPQ2d 1752, 1754
(Fed. Cir. 1998); Lipton Indus., Inc. v. Ralston Purina Co., 670 F.2d 1024, 213 USPQ
185, 187 (CCPA 1982); Nike, Inc. v. Palm Beach Crossfit Inc., 116 USPQ2d 1025,
1029–30 (TTAB 2015).
Specifically, “a complaint must contain sufficient factual matter, accepted as true,
to ‘state a claim to relief that is plausible on its face.”‘ Ashcroft v. Iqbal, 556 U.S. 662,
678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)). “A
claim has facial plausibility when the plaintiff pleads factual content that allows the
court to draw a reasonable inference that the defendant is liable for the misconduct
alleged.” Id. (citing Twombly, 550 U.S. at 556).
In determining the sufficiency of a complaint, all of the plaintiff’s well-pleaded
allegations must be accepted as true, and the claims must be construed in the light

5

Cancellation No. 92071252

most favorable to the plaintiff. Advanced Cardiovascular Sys. Inc. v. SciMed Life Sys.
Inc., 988 F.2d 1157, 26 USPQ2d 1038, 1041 (Fed. Cir. 1993); Fair Indigo LLC v. Style
Conscience, 85 USPQ2d 1536, 1538 (TTAB 2007). Under the simplified notice
pleading of the Federal Rules of Civil Procedure, the allegations in the complaint
must be construed so as to do justice. Fed. R. Civ. P. 8(e); Petroleos Mexicanos v.
Intermix SA, 97 USPQ2d 1403, 1404-1405 (TTAB 2010); Fair Indigo, 85 USPQ2d
1538. At issue is the legal theory of the complaint, not the sufficiency of any evidence
that might be adduced. Advanced Cardiovascular Sys., 26 USPQ2d at 1041; Fair
Indigo, 85 USPQ2d 1538. Dismissal of a claim as insufficient is appropriate only if it
appears certain that the plaintiff is entitled to no relief under any set of facts that
could be proved in support of the claim. Id.
To allege a valid ground for opposition under Section 2(d), Petitioner need only
allege that it has valid proprietary rights that are prior to those of Respondent, and
that Respondent’s marks so resemble Petitioner’s pleaded marks as to be likely to
cause confusion. Trademark Act Section 2(d); Otto Roth & Co. v. Universal Foods
Corp., 640 F.2d 1317, 209 USPQ 40, 43–45 (CCPA 1981); Nike, 116 USPQ2d at 1030.
1.

Priority

In a cancellation proceeding in which both parties own registrations, as is the case
here, priority is an issue and Petitioner has the burden of pleading and proving its
priority. Brewski Beer Co. v. Brewski Bros. Inc., 47 USPQ2d 1281, 1285 (TTAB 1998);
see also Couch/Braunsdorf Affinity, Inc. v. 12 Interactive, LLC, 110 USPQ2d 1458,
1474 (TTAB 2014). Either party may rely on the filing date of the application
underlying its registration for purposes of constructive use priority. See Trademark
6
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Act Section 7(c), 15 U.S.C. § 1057(c); Cent. Garden & Pet Co. v. Doskocil Mfg. Co., 108
USPQ2d 1134, 1140 (TTAB 2013); Brewski Beer, 47 USPQ2d at 84, Larami Corp. v.
Talk to Me Programs, Inc., 36 USPQ2d 1840, 1844 (TTAB 1995). Additionally, either
party may rely on an earlier date of actual use of its marks to establish priority,
including any dates of use set forth in their registrations; however, any such earlier
date of actual use must be established by competent evidence. See Trademark Rule
2.122(b)(2); Brewski Beer Co., 47 USPQ2d at 1284.
Regarding Petitioner’s allegations of prior use of its THRIVE Marks, Petitioner
lists its THRIVE Marks in Paragraph 3 of the petition to cancel and then throughout
the petition refers to the marks individually and collectively as the “THRIVE
Marks.”9 Thus, when Petitioner alleges in Paragraph 4 of the petition to cancel that
its “THRIVE Products” have enjoyed substantial success and have been widely sold
and distributed since their introduction in 2012,” this paragraph alone does not
sufficiently allege which pleaded marks have been used since 2012, and in connection
with which products.10 However, the petition to cancel also contains a list of
Petitioner’s pleaded registrations, in which Petitioner not only listed the specific
marks and goods or services in each registration, but also provided the date of first
use of each mark in commerce in connection with the registered goods or services.11
For pleadings purposes, the list of Petitioner’s registrations, with the claimed dates

9

Petition to Cancel ¶ 3 (1 TTABVUE 9).

10

Id. at ¶ 4 (1 TTABVUE 11).

11

Id. at ¶ 10 (1 TTABVUE 18–19).
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of first use in commerce, provides sufficient notice to Respondent that Petitioner is
asserting actual use of each of its pleaded marks for the identified goods and services
as of the date of first use in commerce claimed in the registration and listed in the
petition to cancel.12 If Petitioner intends to rely on alleged prior common law rights
for marks other than those set forth in the list of registrations in the petition to cancel,
then it will need to file a motion for leave to amend its petition to do so.
In the petition to cancel, as construed by the Board, Petitioner has sufficiently
pleaded priority by its allegations that six of its marks were used prior to March 27,
2014, the constructive use date of Respondent’s earliest registration. Additionally,
Petitioner has alleged that all ten of its marks were used prior to February 2, 2016,
the constructive use date of Respondent’s two other registrations.
2.

Likelihood of Confusion

Petitioner also has sufficiently alleged likelihood of confusion by its allegations
that the parties’ marks are similar, and the parties’ goods are identical and/or closely
related, such that consumers are likely to be confused, mistaken, or deceived as to

12

Although the Board has accepted Petitioner’s list of registrations, with the claimed dates
of first use in commerce, as sufficient to plead use of each mark as of the date claimed,
Petitioner is reminded that it may not rely on the dates of use claimed in its pleaded
registrations as evidence to establish use of its marks; the dates of use in the registrations
must be established by competent evidence. Trademark Rule 2.122(b)(2); 37 C.F.R.
§ 2.122(b)(2). Additionally, a plaintiff relying on alleged common law rights in its pleaded
marks must establish prior rights in each mark as used on specific goods or services, without
the benefit of the presumptions ordinarily allowed a registration under Trademark Act
Section 7(b). See Trademark Act Section 2(d); see also Otto Roth, 209 USPQ at 43; NASDAQ
Stock Market Inc. v. Antartica S.r.l., 69 USPQ2d 1718, 1726 (TTAB 2003); Giersch v. Scripps
Networks Inc., 90 USPQ2d 1020, 1023 (TTAB 2009).
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the source, relationship, licensing, approval, authorization, or affiliation of the
parties’ respective marks.13
Accordingly, Petitioner has sufficiently pleaded priority and likelihood of
confusion, and therefore has sufficiently pleaded a claim under Trademark Section
2(d).
3.

Standing

In inter partes proceedings before the Board a plaintiff must plead facts that, if
ultimately proven, would establish that it has a “real interest,” i.e., a direct and
personal stake, in the outcome of the proceeding, as well as a “reasonable basis” for
its belief of damage. Empresa Cubana Del Tabaco v. Gen. Cigar Co., 753 F.3d 1270,
111 USPQ2d 1058, 1063 (Fed. Cir. 2014); Ritchie v. Simpson, 170 F.3d 1092, 50
USPQ2d 1023, 1025–26 (Fed. Cir. 1999); Lipton, 213 USPQ at 189.
Petitioner, by its well-pleaded allegations of priority and likelihood of confusion,
has sufficiently pleaded its standing to maintain this proceeding.14 See Threshold.TV,
Inc. v. Metronome Enter., Inc., 96 USPQ2d 1031, 1036 (TTAB 2010); Giersch v.
Scripps Networks Inc., 90 USPQ2d 1020, 1022 (TTAB 2009).
4.

Determination

Accordingly, the motion to strike the first affirmative defense of failure to state a
claim is granted and the defense stricken.

13

Petition to Cancel ¶ 22 (1 TTABVUE 21).

14

Once a plaintiff has established its standing for one ground, it has standing to assert any
other available grounds. Poly-America, L.P. v. Illinois Tool Works, Inc., 124 USPQ2d 1508,
1512 (TTAB 2017); Corporacion Habanos SA v. Rodriquez, 99 USPQ2d 1873, 1877 (TTAB
2011); Enbridge, Inc. v. Excelerate Energy LP, 92 USPQ2d 1537, 1543 n.10 (TTAB 2009).
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C.

Priority of Use

As its second affirmative defense, Respondent’s asserts that Petitioner’s Section
2(d) claim should be dismissed because Respondent has priority of use.15
Respondent’s assertion of priority is not a true affirmative defense because priority
is an element of Petitioners likelihood of confusion claim. See Trademark Act Section
2(d); see also Media Online Inc. v. El Clasificado Inc., 88 USPQ2d 1285, 1287 (TTAB
2008) (respondent not precluded from moving for judgment on the pleadings on the
issue of priority, despite its failure to assert priority as an affirmative defense because
priority is a required element of petitioner’s Section § 2(d) claim); see also Trademark
Rule 2.114(b)(2), 37 C.F.R. 2.114(b)(2) (“An answer may contain any defense,
including the affirmative defenses of unclean hands, laches, estoppel, acquiescence,
fraud, mistake, prior judgment, or any other matter constituting an avoidance or
affirmative defense.”).
Petitioner contends that the priority “defense” should be stricken because, inter
alia, the defense as stated does not include any facts regarding the basis for
Respondent’s assertion of priority.16 Petitioner argues that it is unclear whether
Respondent’s priority defense is based on prior use of its involved marks nationwide;
prior use in a discrete geographic area; or prior use through tacking. Petitioner’s
argument is well taken. Respondent’s asserted priority “defense” does not include
facts that amplify its denial of Petitioner’s allegation of priority or otherwise provide

15

9 TTABVUE 4.

16

10 TTABVUE 8–10.
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Petitioner with notice of how Respondent intends to defend against Petitioner’s
allegation of priority. Additionally, if Respondent intends to rely on prior use through
tacking, such a defense must be affirmatively pleaded.17 See e.g., H.D. Lee Co., Inc. v.
Maidenform, Inc., 87 USPQ2d 1715, 1720 (TTAB 2008); accord Anthony’s Pizza &
Pasta Int’l Inc. v. Anthony’s Pizza Holding Co., 95 USPQ2d 1271, 1276 (TTAB 2009);
see also Productos Lacteos Tocumbo S.A. de C.V.v. Paleteria La Michoacana, Inc., 98
USPQ2d 1921, 1927 (TTAB 2011) (unpleaded prior registration and tacking defenses
not considered), aff’d 188 F. Supp. 3d 22, 57 (D.D.C. 2016).
Accordingly, the motion to strike the second affirmative defense of priority is
granted, and the defense is stricken.
D.

Laches

As its third affirmative defense, Respondent asserts that Petitioner’s claim is
barred by the equitable defense of laches.18 The defense of laches requires a defendant
to plead, and ultimately prove that (1) the plaintiff unreasonably delayed in asserting
its rights against the defendant; and (2) the defendant suffered material prejudice as
a result of the delay. Bridgestone/Firestone Research Inc. v. Auto. Club de l’Ouest de
la France, 245 F.3d 1359, 58 USPQ2d 1460, 1462 (Fed. Cir. 2001); Lincoln Logs Ltd.
v. Lincoln Pre-Cut Log Homes, Inc., 971 F.2d 732, 23 USPQ2d 1701, 1703 (Fed. Cir.
1992). Prejudice requires a showing of some detriment resulting from the delay, such

17

Tacking is the defense that a mark previously used by the defendant is the legal equivalent
of the defendant’s involved mark and provides the basis for the defendant to claim prior use
by “tacking back” to its earlier use of the previous mark. See, e.g., H.D. Lee, 87 USPQ2d at
1720.
18

9 TTABVUE 4.
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as evidentiary prejudice or economic prejudice. Bridgestone/Firestone Research, 58
USPQ2d at 1463; see also Fishking Processors, Inc. v. Fisher King Seafoods Ltd., 83
USPQ2d 1762, 1766 (TTAB 2007).
In the context of a cancellation proceeding, the defense must be tied to the
defendant’s registration of a mark rather than its use of the mark. Nat’l Cable
Television Ass’n, Inc. v. Am. Cinema Editors, Inc., 937 F.2d 1572, 1581, 19 USPQ2d
1424, 1432 (Fed. Cir. 1991) (laches runs from the time from which action could be
taken against the trademark rights inhering upon registration); see also Fishking
Processors, 83 USPQ2d at 1765.
In connection with the putative laches defense, Respondent has not alleged that
it suffered material prejudice as a result of Petitioner’s unreasonable delay in seeking
to cancel the involved registrations. Accordingly, the motion to strike the third
affirmative defense of laches is granted, and the defense is stricken.
E.

Unclean Hands & Equitable Estoppel

As its fourth and fifth affirmative defenses, Respondent assert that Petitioner’s
claim is barred by uncleans hands and equitable estoppel. In support of each defense,
Respondent makes the identical assertion that:
On information and belief, Petitioner’s claims, and each of
them, should be dismissed in whole or in part by the
doctrine of unclean hands [and equitable estoppel] as
Petitioner has engaged in a campaign to cancel
registrations or oppose applications containing the term
“thriv” or “thrive” despite that such registrations have coexisted with Petitioner’s THRIVE marks and Petitioner’s
rights are not so broad as to cover any mark containing
“thriv” or “thrive” for supplements or related products,
Petitioner’s THRIVE marks co-exists with other marks
containing “THRIVE” for supplements or related products
12
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which were in use and/or registered prior to Petitioner’s
marks, and Registrant has priority of use of its trade name
and/or trademarks, prior to Petitioner.19
Regarding the putative unclean hands defense, activity allegedly constituting
misconduct by the plaintiff must relate to a plaintiff’s claim and the right that the
plaintiff seeks to assert; that is, misconduct unrelated to the claim to which it is
asserted as a defense does not constitute unclean hands. Tony Lama Co., Inc. v. Di
Stefano, 206 USPQ 176, 179 (TTAB 1980); VIP Foods, Inc. v. V.I.P. Food Prods., 200
USPQ 105, 112–13 (TTAB 1978).
Regarding the putative defense of equitable estoppel, the elements of the defense
are (1) misleading conduct, which may include not only statements and action but
silence and inaction, leading another to reasonably infer that rights will not be
asserted against it; (2) reliance upon this conduct; and (3) due to this reliance,
material prejudice if the delayed assertion of such rights is permitted. Lincoln Logs,
23 USPQ2d at 1703.
Respondent has not pleaded the elements of either unclean hands or equitable
estoppel. Additionally, to the extent Respondent, by its allegations that “Petitioner
has engaged in a campaign to cancel registrations or oppose applications containing
the term ‘thriv’ or ‘thrive’”,” is alleging that Petitioner is being overly-aggressive in
enforcing its trademark rights (sometimes referred to as “trademark bullying”), the
Board does not recognize alleged trademark bullying as an affirmative defense.
Trademark owners are entitled to protect rights in their registered trademarks by

19

9 TTABVUE 5.
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seeking to preclude registration of what they reasonably believe to be confusingly
similar marks. Avia Grp. Int’l Inc. v. Faraut, 25 USPQ2d 1625, 1627 (TTAB 1992)
(citing Cook’s Pest Control, Inc. v. Sanitas Pest Control Corp., 197 USPQ 265, 268
(TTAB 1977)). Respondent’s allegations regarding Petitioner’s enforcement actions
therefore are not sufficient to plead the defenses of unclean hands or equitable
estoppel.
Regarding, Respondent’s assertion that it has priority over Petitioner, this
assertion was discussed above in the context of Respondent’s second affirmative
defense, and in any event does not support Respondent’s attempt to assert the
defenses of unclean hands or equitable estoppel.
Finally, Respondent’s allegation that “Petitioner’s THRIVE marks co-exists [sic]
with other marks containing ‘THRIVE’ for supplements or related products,” does not
support Respondent’s attempt to plead the defenses of unclean hands or equitable
estoppel. See Procter & Gamble Co. v. Keystone Auto. Warehouse, Inc., 191 USPQ 468
(TTAB 1976) (laches and estoppel are personal defenses which may not be asserted
by a third party not in privity with the party that may have the right to assert the
defense); Gastown Inc. of Delaware v. Gas City Ltd., 187 USPQ 760 (TTAB 1975)
(equitable defense that a third party may have does not inure to applicant’s benefit
in the absence of a showing of privity).
In sum, in its fourth and fifth affirmative defenses, Respondent has failed to allege
the elements of uncleans hands or equitable estoppel. Accordingly, the motion to

14
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strike these defenses is granted, and the fourth and fifth affirmative defenses are
stricken.20
III.

Summary Determination

In the sum, the motion to strike is granted in its entirety, and Respondent’s first
through fifth affirmative defenses are stricken. Additionally, the Board sua sponte
strikes the unnumbered preamble in which Respondent attempts to reserve the right
to assert additional affirmative defenses or counterclaims.
IV.

Leave to Amend
Upon dismissing an insufficiently pleaded affirmative defense, the Board typically

exercises its discretion to allow the defendant an opportunity to cure its defective
pleading, particularly where the defective pleading is the initial pleading, and provided
amendment of the pleading would not be futile. See, e.g., Wise F&I, LLC v. Allstate Ins.
Co., 120 USPQ2d 1103, 1110 (TTAB 2016); Nike, 116 USPQ2d at 1033; TBMP § 503.03.
Accordingly, Respondent is allowed until February 18, 2020, to file and serve an
amended answer in which it may attempt to re-plead the stricken defenses of priority of
use, laches, unclean hands, and equitable estoppel, if justified and appropriate, failing

20

The Board construes Respondent’s assertion regarding third-party use and registration of
allegedly similar marks for allegedly similar goods as asserting that Petitioner’s pleaded
marks, or elements of the marks, are conceptually or commercially weak. See Jack Wolfskin
Ausrustung Fur Draussen GmbH & Co. KGAA v. New Millennium Sports, S.L.U., 797 F.3d
1363, 116 USPQ2d 1129, 1136 (Fed. Cir. 2015); Juice Generation, Inc. v. GS Enters. LLC, 794
F.3d 1334, 115 USPQ2d 1671, 1674 (Fed. Cir. 2015). Although the Board has stricken
Respondent’s fourth and fifth affirmative defenses in their entireties, Respondent is not
precluded from submitting evidence and argument regarding third-party uses and
registrations, and Petitioner now is on notice that Respondent may do so.
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which each of these affirmative defenses will be stricken with prejudice and given no
further consideration.
V.

Case Schedule
Proceedings are resumed on the schedule set forth below.

Time to File Amended Answer
2/18/2020
Deadline for Discovery Conference
3/19/2020
Discovery Opens
3/19/2020
Initial Disclosures Due
4/18/2020
Expert Disclosures Due
8/16/2020
Discovery Closes
9/15/2020
Plaintiff’s Pretrial Disclosures Due
10/30/2020
Plaintiff’s 30-day Trial Period Ends
12/14/2020
Defendant’s Pretrial Disclosures Due
12/29/2020
Defendant’s 30-day Trial Period Ends
2/12/2021
Plaintiff’s Rebuttal Disclosures Due
2/27/2021
Plaintiff’s 15-day Rebuttal Period Ends
3/29/2021
Plaintiff’s Opening Brief Due
5/28/2021
Defendant’s Brief Due
6/27/2021
Plaintiff’s Reply Brief Due
7/12/2021
Request for Oral Hearing (optional) Due 7/22/2021
The Federal Rules of Evidence generally apply to Board trials. Trial testimony is
taken and introduced out of the presence of the Board during the assigned testimony
periods. The parties may stipulate to a wide variety of matters, and many
requirements relevant to the trial phase of Board proceedings are set forth in
Trademark Rules 2.121 through 2.125. These include pretrial disclosures, the
manner and timing of taking testimony, matters in evidence, and the procedures for
submitting and serving testimony and other evidence, including affidavits,
declarations, deposition transcripts and stipulated evidence. Trial briefs shall be
submitted in accordance with Trademark Rules 2.128(a) and (b). Oral argument at
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final hearing will be scheduled only upon the timely submission of a separate notice
as allowed by Trademark Rule 2.129(a).
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2019 WL 1377228 (Trademark Tr. & App. Bd.)
Trademark Trial and Appeal Board
Patent and Trademark Office (P.T.O.)
DANJAQ, LLC
v.
.007 PERCENT LLC

*1 By the Board:

Opposition No. 91238814
March 25, 2019

On January 8, 2018, Danjaq, LLC (“Opposer”) filed a consolidated notice of opposition to registration of the standard character
marks .007% and .07%. 1 Opposer alleges the following grounds for opposition: (1) likelihood of confusion; (2) dilution by
blurring or tarnishment; and (3) lack of bona fide intent to use the marks. In its answer, Applicant denies the salient allegations
in the notice of opposition and asserts several defenses.
This consolidated proceeding now comes up for consideration of Opposer's motion (filed November 27, 2018) to strike certain
affirmative defenses asserted in Applicant's answer. Opposer requests that the Board strike the first, second, fifth, sixth and
seventh affirmative defenses set forth in Applicant's answer. The motion is fully briefed. 2
Opposer argues that Applicant's first and seventh affirmative defenses should be stricken because Opposer has not failed to state
a claim and has clearly pleaded its standing. With respect to the second and fifth affirmative defenses, Opposer argues that the
assertions are inadequately pled and, nonetheless, are not valid affirmative defenses. Finally, Opposer argues that Applicant's
sixth affirmative defense contains an impermissible collateral attack on Opposer's registered marks.
Applicant's brief in response to the motion (filed December 25, 2018) was not timely filed in accordance with Trademark Rule
2.127(a), 37 C.F.R. § 2.127(a). Thus, the Board has not considered the response. The Board, however, does not deem the motion
conceded and has determined the motion on its merits. Cf. Rule 2.127(a) (“When a party fails to file a brief in response to a
motion, the Board may treat the motion as conceded.”). 3
Under Fed. R. Civ. P. 12(f), the Board may order stricken from a pleading any insufficient or impermissible defense, or any
redundant, immaterial, impertinent or scandalous matter. See also Trademark Rule 2.116(a), 37 C.F.R. § 2.116(a); and TBMP §
506 (June 2018). Motions to strike are not favored, and matter will not be stricken unless it clearly has no bearing upon the issues
in the case. See, e.g., Ohio State Univ. v. Ohio Univ., 51 USPQ2d 1289, 1293 (TTAB 1999); and Harsco Corp. v. Electrical
Sciences Inc., 9 USPQ2d 1570 (TTAB 1988). Inasmuch as the primary purpose of pleadings under the Federal Rules is to give
fair notice of the claims or defenses asserted, the Board may decline to strike even objectionable pleadings where their inclusion
will not prejudice the adverse party, but rather will provide fuller notice of the basis for a claim or defense. See, e.g., Order of
Sons of Italy in Am. v. Profumi Fratelli Nostra AG, 36 USPQ2d 1221, 1223 (TTAB 1995) (amplification of applicant's denial of
opposer's claims not stricken). Further, a defense will not be stricken as insufficient if the insufficiency is not clearly apparent,
or if it raises factual issues that should be determined on the merits. See generally Wright et al., 5C Fed. Prac. & Proc. Civ. §
1381 (3d ed. 2018). Nonetheless, the Board grants motions to strike in appropriate instances.
A. Applicant's First Defense
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*2 Applicant first defense asserts that Opposer fails to state a claim upon which relief may be granted. 4 While Fed. R. Civ. P.
12(b)(6) allows a party to assert the defense in its answer, the defense is not a true affirmative defense because it relates to an
assertion of the insufficiency of the pleading rather than a statement of a defense to a properly pleaded claim. 5 See Hornblower
& Weeks Inc. v. Hornblower & Weeks Inc., 60 USPQ2d 1733, 1738 n.7 (TTAB 2001). Moreover, Applicant bald assertion of the
defense does not identify any basis for its allegation that the complaint fails to state a claim upon which relief may be granted.
Thus, the defense is insufficiently pleaded.
However, as noted by Opposer, a plaintiff may use a motion to strike this defense to test the sufficiency of the complaint in
advance of trial. Order of Sons of Italy in Am., 36 USPQ2d at 1222. Accordingly, the Board has reviewed the notice of opposition
and found that Opposer has sufficiently pleaded its standing and its claim of likelihood of confusion under Trademark Act
Section 2(d), 15 U.S.C. § 1052(d), based on its allegations of common law use and registration of the mark 007 for a wide variety
of goods and services. In addition, the Board finds that Opposer has alleged sufficient facts that, if proven, would establish
Opposer's claim of dilution by blurring under Trademark Act Section 43(c), 15 U.S.C. § 1125(c).
In view of the foregoing and because Opposer has properly pled its standing and legally sufficient grounds for opposition,
Opposer's motion to strike the first defense is granted.
However, the Board finds that Opposer's conclusory assertion that Applicant's mark is likely to harm or tarnish the reputation
of Opposer's marks is devoid of any supporting factual allegations that Opposer's marks will suffer some negative association
through Applicant's inappropriate use of its mark or due to some negative quality of Applicant's goods. See L.L. Bean, Inc. v.
Drake Publishers, Inc., 811 F.2d 26, 1 USPQ2d 1753, 1757 (1 st Cir. 1987) cert. denied, 483 U.S. 1013 (1987). See also Ashcroft
v. Iqbal, 556 U.S. 662, 678 (2009) (citing Bell Atlantic v. Twombly, 550 U.S. 544, 555 (2007)). 6 In addition, Opposer has failed
to allege any facts to support its bare claim that Applicant lacked a bona fide intent to use the subject marks in commerce at the
time it filed the applications. Ashcroft v. Iqbal, 556 U.S. at 678; McDonnell Douglas Corp. v. Nat'l Data Corp., 228 USPQ 45,
48 (TTAB 1985) (petitioner's Trademark Act § 2(a), allegations were merely conclusory and unsupported by factual averments).
Accordingly, Opposer's claims of dilution by tarnishment and lack of bona fide intent are hereby dismissed from the notice
of opposition. See NSM Res. Corp. v. Microsoft Corp., 113 USPQ2d 1029, 1039 n.19 (TTAB 2014) (Board may sua sponte
dismiss any insufficiently pleaded pleading). In the event Opposer uncovers factual allegations in the discovery process that
would support the dismissed claims, Opposer may file a motion for leave to amend its complaint under Fed. R. Civ. P. 15(a).
B. Applicant's Seventh Defense
*3 Applicant's seventh defense, 7 namely that Opposer does not have standing to challenge the subject applications, is also not
a true affirmative defense. The assertion is merely a denial of Opposer allegations that is has a real interest in this proceeding.
Standing is a threshold issue that must be pleaded and proven by the plaintiff in every inter partes case. See Empresa Cubana
Del Tabaco v. Gen. Cigar Co., 753 F.3d 1270, 111 USPQ2d 1058, 1062 (Fed. Cir. 2014). Thus, the fact that Applicant has
baldly denied Opposer's allegation of standing without asserting any facts or arguments does not serve to amplify the denials in
Applicant's answer or give Opposer fuller notice of Applicant's position in the proceeding. The Board also notes that, contrary to
Applicant's argument, 20 TTABVUE 6, there is no requirement under Fed. R. Civ. P. 12(f) that Opposer demonstrate prejudice
as a basis for striking a defense. 8
Accordingly, Opposer's motion to strike the seventh defense is granted.
C. Applicant's Second and Fifth Defenses
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With respect to Opposer's motion to strike Applicant's second and fifth defenses, 9 the Board notes, initially, that Applicant
does not contest the motion to strike its second affirmative defense regarding settlement in view of the Board's November 20,
2018 order denying Applicant's motion to dismiss. 20 TTABVUE 5. 10
Applicant's fifth defense argues that the proceeding “was brought for purpose of harassing Applicant, delaying Applicant's
right to obtain valid trademark registrations, and improperly causing Applicant to incur legal fees and costs.” 13 TTABVUE 5.
Again, the serious accusations in Applicant's defense do not identify a specific legal basis for an affirmative defense and do not
include any factual allegations to support the defense. See Ashcroft v. Iqbal, 556 U.S. at 678. Moreover, to the extent Applicant
asserts that the notice of opposition was filed in violation of Rule 11(b) of the Federal Rules of Civil Procedure, 11 Applicant is
reminded that Rule 11 includes a “safe harbor” provision allowing the party or attorney 21 days notice to withdraw or correct
the challenged submission. Fed. R. Civ. P. 11(c). Applicant is also advised that, if the Board finds that a motion for Rule 11
sanctions itself violates the provisions of Fed. R. Civ. P. 11(b), sanctions may be brought against the party that filed the motion.
In view of the foregoing, Opposer's motion to strike Applicant's second and fifth defenses is granted.
D. Applicant's Sixth Defense
*4 With respect to Applicant's sixth defense, to the extent Applicant asserts that Opposer has abandoned its pleaded marks
under Trademark Act Section 45, 15 U.S.C. § 1127, by failing to police the marks, the unsupported allegation constitutes an
improper collateral attack on Opposer's pleaded registrations which the Board will not entertain in the absence of a timely
counterclaim or petition to cancel the registrations. See Nasalok Coating Corp. v. Nylok Corp., 522 F.3d 1320, 86 USPQ2d 1369,
1373 n.3 (Fed. Cir. 2008); see also Spector Designs, Ltd. v. Fender Musical Instruments Corp., 94 USPQ2d 1549, (TTAB 2009)
(regarding failure to police third party use of marks). Accordingly, the motion to strike Applicant's sixth defense is granted.
E. Conclusion
Based on the foregoing, Opposer's motion to strike is granted. Applicant's first, second, fifth, sixth and seventh defenses are
hereby stricken from the answer. Because Applicant has not asserted any facts that would support a plausible affirmative defense,
leave to amend the defenses at this time is not granted. See, e.g., Dragon Bleu (SARL) v. VENM, LLC, 112 USPQ2d 1925, 1929
n.10 (TTAB 2014) (Board did not grant leave to replead fraud claim due to futility and lack of plausibility based on recited
facts). To the extent Applicant uncovers facts through the discovery process to support an actual affirmative defense, Applicant
may file a motion for leave to amend its pleading under Fed. R. Civ. P. 15.
In addition, as discussed herein, Opposer's claims of dilution by tarnishment and lack of bona fide intent to use the subject
marks are dismissed from the notice of opposition. In the event Opposer discovers facts to support additional claims, Opposer
may also file a motion under Fed. R. Civ. P. 15.
F. Proceeding Schedule
The Board, pursuant to its inherent power to schedule disposition of cases, see 37 C.F.R. § 117, resets the discovery, trial and
briefing dates as follows:
Initial Disclosures Due

4/19/2019

Expert Disclosures Due

8/17/2019

Discovery Closes

9/16/2019

Plaintiff's Pretrial Disclosures Due
© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Plaintiff's 30-day Trial Period Ends

12/15/2019

Defendant's Pretrial Disclosures Due

12/30/2019

Defendant's 30-day Trial Period Ends

2/13/2020

Plaintiff's Rebuttal Disclosures Due

2/28/2020

Plaintiff's 15-day Rebuttal Period Ends

3/29/2020

Plaintiff's Opening Brief Due

5/28/2020

Defendant's Brief Due

6/27/2020

Plaintiff's Reply Brief Due

7/12/2020

Request for Oral Hearing (optional) Due

7/22/2020

*5 Generally, the Federal Rules of Evidence apply to Board trials. Trial testimony is taken and introduced out of the presence of
the Board during the assigned testimony periods. The parties may stipulate to a wide variety of matters, and many requirements
relevant to the trial phase of Board proceedings are set forth in Trademark Rules 2.121 through 2.125. These include pretrial
disclosures, matters in evidence, the manner and timing of taking testimony, and the procedures for submitting and serving
testimony and other evidence, including affidavits, declarations, deposition transcripts and stipulated evidence. Trial briefs shall
be submitted in accordance with Trademark Rules 2.128(a) and (b). Oral argument at final hearing will be scheduled only upon
the timely submission of a separate notice as allowed by Trademark Rule 2.129(a).

Footnotes
1

2

3

4
5
6

7

Application Serial Nos. 87332752 and 87332754 were filed on February 12, 2017 based on Applicant's asserted bona
fide intention to use the marks in commerce under Trademark Act Section 1(b), 15 U.S.C. § 1051(b). Both applications
include a variety of goods and services in International Classes 38 and 45.
The Board notes that none of Applicant's defenses are true affirmative defenses. An affirmative defense is “[a]
defendant's assertion raising new facts and arguments that, if true, will defeat the plaintiff's or prosecution's claim, even
if all allegations in the complaint are true.” H.D. Lee Co. v. Maidenform Inc. 87 USPQ2d 1715, 1720 (TTAB 2008)
citing Black's Law Dictionary, p. 430 (7 th ed. 1999).
Counsel for Applicant's notice of appearance, filed January 15, 2019, is noted and counsel's information has been entered
into the record. The parties are reminded that each paper filed with the Board must be served on the opposing party
at their email address of record unless otherwise stipulated. Trademark Rule 2.119(a) and (b); see also TBMP § 113
(June 2018).
Answer at ¶ 16, 13 TTABVUE 4.
None of Applicant's defenses are true affirmative defenses.
A legally sufficient pleading of dilution under Trademark Act Section 43, 15 U.S.C. § 1125, includes allegations that
opposer's mark is famous, that its mark became famous prior to the date of applicant's use or constructive use date, and
that applicant's mark is likely to cause dilution by blurring the distinctiveness of opposer's mark or by tarnishing the
reputation of opposer's mark. Nike Inc. v. Maher, 100 USPQ2d 1018, 1023 (TTAB 2011).
Answer at ¶ 22, 13 TTABVUE 5.
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8

9
10

11

As discussed, supra, Opposer has sufficiently alleged facts that, if proved, would establish its standing. In particular,
Opposer has alleged a legally sufficient claim of likelihood of confusion based on current ownership of valid
registrations. See, e.g., King Candy Co. v. Eunice King's Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108, 110 (CCPA 1974)
(prior registration but not priority in use).
Answer at ¶¶ 17, 20, 13 TTABVUE 5.
The Board notes, however, that agreements to cease use of a mark or not use a mark in a certain format are routinely
upheld and enforced to the extent a party may not obtain a registration for exclusive use that may be precluded by terms of
a settlement agreement. See Bausch & Lomb, Inc. v. Karl Storz GmbH & Co. KG, 87 USPQ2d 1526, 1528 (TTAB 2008).
Fed. R. Civ. P. 11(b)(1) provides that “[b]y presenting to the Court a pleading ... an attorney or unrepresented party
certifies that to the best of the person's knowledge, information, and belief, formed after an inquiry reasonable under
the circumstances: (1) it is not being presented for any improper purpose, such as to harass, cause unnecessary delay,
or needlessly increase the cost of litigation.”
2019 WL 1377228 (Trademark Tr. & App. Bd.)

End of Document

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

5

TracFone Wireless, Inc. v. King Trading, Inc., Not Reported in F.Supp.2d (2008)
2008 WL 4826035

2008 WL 4826035
Only the Westlaw citation is currently available.
United States District Court,
N.D. Texas,
Dallas Division.
TRACFONE WIRELESS, INC., Plaintiff,
v.
KING TRADING, INC., et al., Defendants.
Civil Action No. 3:08-CV-0398-B.
|
Nov. 6, 2008.
Attorneys and Law Firms
April Renee Terry, Courtney Nicole Kano, Locke Lord Bissell
& Liddell LLP, Dallas, TX, Christopher M. Paolini, James B.
Baldinger, Carlton Fields PA, West Palm Beach, FL, Maria
C. Montenegro, Carlton Fields PA, Miami, FL, for Plaintiff.
David R. Gibson, The Gibson Law Group, Desoto, TX, for
Defendants.

MEMORANDUM ORDER
JANE J. BOYLE, District Judge.
*1 Before the Court is Plaintiffs Motion to Strike
Defendants' Affirmative Defenses (doc. 17). Defendants have
not filed a response to this motion. After review of the
motion and briefing, the Motion is GRANTED, in part, and
DENIED, in part.

I. BACKGROUND
Plaintiff TracFone Wireless, Inc., (“Plaintiff” or “TracFone”)
filed the instant action against all named defendants on
March 6, 2008 raising, inter alia, claims of breach of
contract, trademark and copyright infringement and unfair
competition (doc. 1). TracFone alleges that the named
defendants have unlawfully conspired to engage in scheme
to purchase TracFone prepaid phones in bulk, unlock or
“reflash” the software codes and then resell the phones for
profit. Defendants King Trading, Inc. and Amin Muhammad
(collectively “Defendants”) filed an answer and denied the
allegations (doc. 13). 1

Defendants raise seven affirmative defense. In regard to
Plaintiff's breach of contract claim, Defendants assert: (1)
Plaintiffs have failed to state a claim for which relief can
be granted; (2) lack of consideration; and (3) lack of privity.
Defendants also assert Plaintiffs various other claims are
barred by the affirmative defenses of: (1) First Sale doctrine;
(2) doctrine of unclean hands; (3) the Digital Millennium
Copyright Act exemptions; and (4) violations of federal and
state antitrust laws (doc. 13). TracFone moves to strike all
affirmative defenses asserted by King Trading, Inc. and Amin
Muhammad under

Federal Rule of Civil Procedure 12(f).

II. ANALYSIS
Under
Rule 12(f), a court “may order stricken from
any pleading any insufficient defense or any redundant,
immaterial, impertinent, or scandalous matter,” including
legally insufficient affirmative defenses.
S.E.C. v.
Hayes, et al., 1991 WL 236846, at *1 (N.D.Tex.1991).
Rule 12(f) motions, however, are generally disfavored.
Federal Deposit Ins. Corp. v. Cheng, 832 F.Supp. 181, 185
(N.D.Tex.1993). Affirmative defenses, like a complaint, are
subject to Federal Rule of Civil Procedure 8(b) requirements
that a party state its defenses in short and plain terms to afford
the other party fair notice. Woodfield v. Bowman, 193 F.3d
354, 362 (5th Cir.1999); Software Publishers Ass'n. v. Scott &
Scott, LLP, 2007 WL 2325585, at *2 (N.D.Tex.2007).
Here, TracFone contends Defendants' affirmative defenses
are insufficient as a matter of law. The Court finds that
Defendants' bald affirmative defenses of unclean hands,
exemptions under the Digital Millennium Copyright Act, and
violations of antitrust laws do not afford Plaintiff any fair
notice and can be easily stricken. See Software Publishers
Ass'n, 2007 WL 2325585 at *2. Defendant has not pleaded
sufficient facts with regard to these affirmative defenses. The
pleading amounts to merely a bald assertion of the defense
and nothing more. See id. The Court grants Plaintiffs motion
to strike these affirmative defenses. However, the Court also
grants Defendants leave to amend their answer to cure the
pleading defects.
*2 On the other hand, the affirmative defenses Defendants
raised in response to Plaintiff's breach of contract claim-the
failure to state a claim, lack of consideration, and lack of
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privity defenses-are not stricken. See id. Defendants have
provided enough factual explanation with these defenses to
afford Plaintiff fair notice. See id. The Court denies Plaintiff's
motion to strike Defendants' affirmative defenses to the
breach of contract claim.
The Court also denies Plaintiffs motion to strike Defendants'
“First Sale Doctrine” affirmative defense. Under the first sale
doctrine, a copyright holder holds the exclusive right to sell
and place restrictions on use during the first sale. Microsoft
Corp. v. Worth, 2007 WL 1975574, at *3 (N.D.Tex.2007).
After that first sale, a copyright holder has no control over
future sales. Id. Here, Defendants admit only to purchasing
“genuine TracFones from independent contractors in armslength transactions.” Defs. Answer at 9 (doc. 13). Whether
that sale would amount to a first sale is evidently in dispute.
Given this factual dispute, the first sale doctrine defense will
not be stricken. Id. at *3 (deciding not to strike affirmative
defense because of unresolved factual issue).

III. CONCLUSION
For these reasons, Plaintiff's Motion is hereby GRANTED,
in part and DENIED, in part. The Court STRIKES from
Defendants King Trading, Inc. and Amin Muhammad's
Answer (doc. 13) the affirmative defenses of unclean hands;
the Digital Millennium Copyright Act exemptions; and
violations of federal and state antitrust laws. Defendants
are granted leave to file an amended answer to cure the
pleading defects within 10 days of the date of this Order.
SO ORDERED.
All Citations
Not Reported in F.Supp.2d, 2008 WL 4826035

Footnotes
1

Plaintiff's claims against the two other defendants in this case have been dismissed. Those defendants did not
file any answers or responsive pleadings, but plaintiffs failed to move for final default judgment against them.

End of Document
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2018 WL 447512 (Trademark Tr. & App. Bd.)
THIS DECISION IS NOT A PRECEDENT OF THE TTAB.
Trademark Trial and Appeal Board
Patent and Trademark Office (P.T.O.)
WELLSPRING PHARMACEUTICAL CORPORATION
v.
MCCORD RESEARCH, INC.
Opposition No. 91233742
January 12, 2018
*1 Before Greenbaum, Goodman, and Larkin
Administrative Trademark Judges
By the Board:
This case now comes up for consideration of WellSpring Pharmaceutical Corporation's (“Opposer”) motion (filed September
26, 2017) for summary judgment on the ground that McCord Research, Inc.'s (“Applicant”) mark BARRIERLOC in standard
characters for “Medicated skin and skin wound care preparations; botanical extracts sold as ingredients of medicated skin
and skin wound preparations, medicated wound healing skin creams” in International Class 5 1 is merely descriptive under
Trademark Act Section 2(e)(1), 15 U.S.C. § 1052(e)(1). The motion has been fully briefed.
I. Background
Opposer filed a notice of opposition to registration of Applicant's mark on the grounds of (1) likelihood of confusion with its
registered mark BARRIERE in standard characters for “Skin care products, namely, creams and lotions” in International Class
3 2 under Trademark Act Section 2(d), 15 U.S.C. § 1052(d); (2) mere descriptiveness under Trademark Act Section 2(e)(1), 15
U.S.C. § 1052(e)(1); and (3) no bona fide intent to use the mark in commerce as of the filing date of the involved application
under Trademark Act Section 1(b), 15 U.S.C. § 1051(b). 1 TTABVUE. Applicant, in its answer, denied the salient allegations
of the notice of opposition and asserted affirmative defenses.
II. Mere descriptiveness claim insufficiently pleaded
In deciding Opposer's motion for summary judgment, we reviewed the pleadings herein and note the following. Opposer's mere
descriptiveness claim is insufficient because it consists entirely of a conclusory allegation that the mark is merely descriptive
without setting forth any factual matter upon which that allegation is based. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). “[A]
complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.”’ Id.
(quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)). While the insufficient pleading of this claim, by itself,
provides a sufficient basis for denying the motion for summary judgment (see Asian and Western Classics B.V. v. Selkow, 92
USPQ2d 1478, 1480 (TTAB 2009)), we will, in the interest of completeness, review the merits of the motion for summary
judgment infra.
III. Affirmative defenses stricken
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*2 In paragraph 23 of Applicant's answer, Applicant asserts that there is no likelihood of confusion between the parties' marks.
This paragraph is merely redundant of the denials of the allegations of the notice of opposition and is stricken on that basis.
See Fed. R. Civ. P. 12(f); TBMP § 506.01 (June 2017).
In paragraph 24, Applicant asserts that “Opposer's claim is barred by laches or equitable estoppel. Opposer failed to oppose
at least eleven (11) other BARRIER-formative marks for skin care products, and has waived any right to oppose Applicant's
BARRIERLOC mark.” Laches refers to an unreasonable delay and resulting prejudice; it runs from the date of publication of a
mark for opposition. See Therasense Inc. v. Becton Dickinson and Co., 649 F.3d 1276, 99 USPQ2d 1065, 1075 (Fed. Cir. 2011);
Nat'l Cable Television Ass'n Inc. v. Am. Cinema Editors Inc., 937 F.2d 1572, 19 USPQ2d 1424, 1432 (Fed. Cir. 1991). Because
Opposer timely filed its notice of opposition, laches is not available as a defense herein. See Conolty v. Conolty O'Connor NYC
LLC, 111 USPQ2d 1302, 1310 n.15 (TTAB 2014).
“Equitable estoppel is the doctrine by which a person may be precluded by his act or conduct, or silence when it is his duty to
speak, from asserting a right which he otherwise would have had.” Blackhorse v. Pro Football Inc., 98 USPQ2d 1633, 1637
(TTAB 2011). Waiver is the “intentional relinquishment or abandonment of a known right or privilege.” Johnson v. Zerbst, 304
U.S. 458, 464 (1938). This proceeding is between Opposer and Applicant and not between Opposer and the owner(s) of any of
the other BARRIER-formative marks. Opposer need not be the first and/or exclusive user of its mark; Opposer need only be the
prior registrant and/or user in relation to Applicant. See BAF Indus. v. Pro-Specialties, Inc., 206 USPQ 166, 175 (TTAB 1980).
Opposer, as a trademark owner, is entitled to protect rights in its registered trademarks by seeking to preclude registration of
what it believes to be a confusingly similar mark. See Cook's Pest Control, Inc. v. Sanitas Pest Control Corp., 197 USPQ 265,
268 (TTAB 1977). At the same time, Opposer is not required to act against every conceivable similar mark; indeed, requiring
such action would clutter the Board's docket. Cf. Wallpaper Mfrs., Ltd. v. Crown Wallcovering Corp., 680 F.2d 755, 214 USPQ
327, 336 (CCPA 1982) (a party need not take action against every possibly infringing use to avoid abandonment through failing
to police its mark). Accordingly, Opposer's failure to oppose registration of other BARRIER-formative marks does not give
rise to equitable estoppel or waiver. 3 Paragraph 24 therefore fails to set forth a legally sufficient defense and is stricken on that
basis. See Fed. R. Civ. P. 12(f); TBMP § 506.01.
*3 In paragraph 25, Applicant “alleges and incorporates herein each and every affirmative defense required by law to be
affirmatively pled and reserve [sic] the right to amend their [sic] answer specifically to allege such defenses as may be
appropriate and revealed in the course of discovery.” This catch-all pleading of defenses is inappropriate because it fails to
expressly identify, and to set forth any factual basis for, any additional defenses. 4 See Ashcroft v. Iqbal, 556 U.S. at 663; Fair
Indigo LLC v. Style Conscience, 85 USPQ2d 1536, 1538 (TTAB 2007) (elements of each claim should include enough detail
to give fair notice of claim). Moreover, Applicant's ability to add defenses is subject to the provisions of Fed. R. Civ. P. 15 and
is not a matter of right. See TBMP § 507. Accordingly, this paragraph fails to set forth any legally sufficient defense and is
stricken on that basis. See Fed. R. Civ. P. 12(f); TBMP § 506.01.
IV. Evidence submitted with Opposer's reply brief not considered
Applicant is prohibited by Trademark Rule 2.127(a) from filing a surreply brief in response to Opposer's reply brief in support
of its motion for summary judgment. Because Applicant could not respond to the more than 400 pages of evidence that Opposer
submitted with that reply brief, the Board will not consider that evidence. See Kellogg Co. v. Pack'Em Enters. Inc., 14 USPQ2d
1545, 1549 n.9 (TTAB 1990), aff'd, 951 F.2d 330, 21 USPQ2d 1142 (Fed. Cir. 1991) (evidence supporting a motion for summary
judgment must be submitted with the motion).
V. Motion for summary judgment denied on the merits
Summary judgment is an appropriate method of disposing of cases in which there are no genuine disputes as to material facts,
thus leaving the case to be resolved as a matter of law. See Fed. R. Civ. P. 56(a). In deciding motions for summary judgment, the
Board must follow the well-established principles that, in considering the propriety of summary judgment, all evidence must
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be viewed in a light favorable to the non-movant, and all justifiable inferences are to be drawn in the nonmovant's favor. The
Board may not resolve disputes of material fact; it may only ascertain whether such disputes are present. See Lloyd's Food
Prods. Inc. v. Eli's Inc., 987 F.2d 766, 25 USPQ2d 2027 (Fed. Cir. 1993); Opryland USA Inc. v. Great Am. Music Show Inc.,
970 F.2d 847, 23 USPQ2d 1471 (Fed. Cir. 1992).
*4 To prevail on its motion for summary judgment, Opposer must establish that there are no genuine disputes of material fact
as to both its standing and the elements of the claim(s) for which it seeks entry of summary judgment. See Mattel Inc. v. Brainy
Baby Co., 101 USPQ2d 1140, 1142 (TTAB 2011). Opposer did not argue that there is no genuine dispute as to its standing in
its main brief in support of the motion for summary judgment, and a genuine dispute thus exists on that issue. See Johnston
Pump/General Valve Inc. v. Chromalloy American Corp., 13 USPQ2d 1719, 1720 n.3 (TTAB 1989) (“The presentation of one's
arguments and authority should be presented thoroughly in the motion or the opposition brief thereto”). However, where the
Board enters summary judgment on the merits of a plaintiff's claim notwithstanding that the plaintiff has not established that
there is no genuine dispute as to its standing, the Board may allow the plaintiff to submit a showing that there is no genuine
dispute as to standing. See, e.g., Sinclair Oil Corp. v. Kendrick, 85 USPQ2d 1032, 1037 (TTAB 2007). We will accordingly
consider the merits of Opposer's motion.
Regarding the mere descriptiveness claim upon which Opposer seeks entry of summary judgment, a mark is merely descriptive
if it immediately conveys information concerning an ingredient, quality, characteristic, function, feature, purpose, or use of the
identified goods or services. See In re TriVita, Inc., 783 F.3d 872, 114 USPQ2d 1574 (Fed. Cir. 2015); In re Gyulay, 820 F.2d
1216, 3 USPQ2d 1009 (Fed. Cir. 1987). The determination of whether a mark is merely descriptive must be made in relation to
the goods or services for which registration is sought, not in the abstract. This requires consideration of the context in which the
mark is used or intended to be used in connection with those goods/services, and the possible significance that the mark would
have to the average purchaser of the goods or services in the marketplace. See In re Chamber of Commerce of the U.S., 675 F.3d
1297, 1300, 102 USPQ2d 1217, 1219 (Fed. Cir. 2012). In this regard, we must consider the issue of descriptiveness by looking at
the mark in its entirety. See Concurrent Techs. Inc. v. Concurrent Techs. Corp., 12 USPQ2d 1054, 1057 (TTAB 1989). When two
descriptive terms are combined, the determination of whether the composite mark also has a descriptive significance turns upon
the question of whether the combination of terms evokes a new and unique commercial impression. If each component retains
its descriptive significance in relation to the goods or services, the combination results in a composite that is itself descriptive.
Duopross Meditech Corp. v. Inviro Med. Devices, Ltd., 695 F.3d 1247, 103 USPQ2d 1753 (Fed. Cir. 2012).
*5 Opposer's motion is based on an assertion that the mark BARRIERLOC is merely descriptive because “[a] necessary
function of [Applicant's] goods is to create a barrier on wounds and skin to ‘lock’ in moisture and to protect from infectious
elements.” 6 TTABVUE 4. Opposer's properly submitted evidence in support of its motion comprises (1) dictionary definitions
of the words “barrier” and “lock;” and (2) excerpts from a handful of websites which refer to skin care products, such as
petroleum jelly eczema relief cream, and aloe vera, which are claimed to “create[] a barrier to lock in skin's existing moisture.”
6 TTABVUE 32. See also 6 TTABVUE 34, 38, 40, and 43. We find that Opposer has failed to meet its initial burden of
establishing that there is no genuine dispute that Applicant's mark immediately conveys information concerning an ingredient,
quality, characteristic, function, feature, purpose, or use of the identified goods, i.e., that the words “barrier” and “lock” are
each indisputably merely descriptive as applied to the identified goods, and that, if the mark is a combination of descriptive
terms, the combination does not evoke a new and unique commercial impression apart from the descriptive significance of those
terms. Our determination that there is a genuine dispute as to whether Applicant's mark is merely descriptive under Section 2(e)
(1) is further supported by Applicant's submission of third-party registrations for marks which include the terms BARRIER or
LOC(K) in connection with arguably related goods that do not include either disclaimers or Section 2(f) claims of distinctiveness
of those terms.
In view thereof, Opposer's motion for summary judgment is denied. 5
VI. Proceedings Resumed; Dates Reset
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Proceedings herein are resumed. 6 Opposer is allowed until twenty days from the mailing date set forth in this order to file an
amended notice of opposition in which it repleads its mere descriptiveness claim, failing which that claim will be dismissed
with prejudice. If Opposer so files, Applicant's answer is due forty days from the mailing date set forth in this order. The parties
are allowed until thirty days from the mailing date set forth in this order to serve responses to any outstanding written discovery
requests. Remaining dates are reset as follows.
Expert Disclosures Due

2/26/2018

Discovery Closes

3/28/2018

Plaintiff”s Pretrial Disclosures Due

5/12/2018

Plaintiff's 30-day Trial Period Ends

6/26/2018

Defendant's Pretrial Disclosures Due

7/11/2018

Defendant's 30-day Trial Period Ends

8/25/2018

Plaintiff's Rebuttal Disclosures Due

9/9/2018

Plaintiff's 15-day Rebuttal Period Ends

10/9/2018

Plaintiff's Opening Brief Due

12/8/2018

Defendant's Brief Due

1/7/2019

Plaintiff's Reply Brief Due

1/22/2019

Request for Oral Hearing (optional) Due

2/1/2019

*6 Generally, the Federal Rules of Evidence apply to Board trials. Trial testimony is taken and introduced out of the presence of
the Board during the assigned testimony periods. The parties may stipulate to a wide variety of matters, and many requirements
relevant to the trial phase of Board proceedings are set forth in Trademark Rules 2.121 through 2.125. These include pretrial
disclosures, the manner and timing of taking testimony, matters in evidence, and the procedures for submitting and serving
testimony and other evidence, including affidavits, declarations, deposition transcripts and stipulated evidence. Trial briefs shall
be submitted in accordance with Trademark Rules 2.128(a) and (b). Oral argument at final hearing will be scheduled only upon
the timely submission of a separate notice as allowed by Trademark Rule 2.129(a).

Footnotes
1
2

3

Application Serial No. 87268157, filed December 14, 2016.
Opposer's mark is the subject of Registration No. 3877422, issued November 16, 2010, Section 8 declaration accepted,
Section 15 declaration acknowledged. Opposer's registration includes a statement that “The foreign wording in the mark
translates into English as barrier.”
However, “[t]he number and nature of similar marks in use on similar goods” is among the factors that may be considered
in deciding whether there is a likelihood of confusion between the parties' marks. In re E.I. Du Pont De Nemours &
Co., 476 F.2d 1357, 177 USPQ 563, 567 (CCPA 1973).

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

4

WELLSPRING PHARMACEUTICAL CORPORATION v...., 2018 WL 447512 (2018)

4
5

6

Opposer should not be required to guess what defenses Applicant is asserting. See ChaCha Search Inc. v. Grape Tech.
Grp. Inc., 105 USPQ2d 1298, 1301 (TTAB 2012).
The caption of Applicant's brief in response to the motion for summary judgment does not mention a cross-motion for
entry of sanctions. To the extent that Applicant requests entry of sanctions based on Opposer's filing of the motion for
summary judgment on the due date for its responses to Applicant's discovery requests (10 TTABVUE 4), that request
will receive no consideration. See TBMP § 502.02(b) (“A party should not embed a motion in another filing”).
The parties should not infer that these are the only issues remaining for trial herein. Evidence submitted in briefing the
motion for summary judgment is of record for consideration of that motion only. To be considered at trial, evidence
must be properly made of record during the propounding party's testimony period. See TBMP § 528.05.
2018 WL 447512 (Trademark Tr. & App. Bd.)

End of Document
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Attorney Docket No. 023508.0001
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

LE-VEL BRANDS, LLC,
Petitioner,

Cancellation No. 92071252

v.

Marks: ISOTHRIVE (Reg. No. 5137897);
ISOTHRIVE and Design (Reg. No. 5071808);
ISOTHRIVE PREBIOTIC NECTAR and
Design (Registration No, 5071809)

ISOTHRIVE LLC,
Registrant.

OPPOSITION TO PETITIONER’S MOTION TO STRIKE
REGISTRANT’S AFFIRMATIVE DEFENSES
Registrant ISOThrive LLC. (hereinafter “Respondent” or “ISOThrive”) hereby responds
to Petitioner Le-Brands, LLC’s (hereinafter “Petitioner” or “Le-Vel”) Motion to Strike
Registrant’s Affirmative Defenses as follows:
I.

INTRODUCTION
A.

Respondent ISOThrive, LLC

Respondent ISOThrive LLC (“Respondent” or “ISOThrive”) sells the ISOThrive
nutritional supplement, a prebiotic which feeds the beneficial bacteria in one’s digestive system.
ISOThrive was founded in 2010 and its executive team includes physicians and medical
researchers. It began using “ISOThrive” in 2010 including at industry trade shows, and soon
thereafter began conducting research studies, engaging in clinical trials, and fundraising from
institutional investors. ISOThrive’s prebiotic product was made widely publicly available in
2016. Its website is at www.isothrive.com.
ISOThrive filed applications with the U.S. Patent & Trademark Office (“USPTO”) to
register its marks in 2014 and 2016 and obtained the following three trademark registrations:
1
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ISOTHRIVE (Reg. No. 5137897) (filed March 24, 2014) Registered on February
7, 2017 in International Classes 1 and 5 for “Nutrients and nutritive products,
namely, oligosaccharides used in the manufacture of food products and food
supplements” (Class 1), and “Dietary and nutritional supplements; dietary food
supplements; nutritional food additives, namely, oligosaccharides for health and
wellness” (Class 5);1



ISOTHRIVE and Design (Reg. No. 5071808) (filed February 2, 2016) Registered
on November 1, 2016 in International Class 5 for “dietary and nutritional
supplements containing prebiotics.”



ISOTHRIVE PREBIOTIC NECTAR and Design (Reg. No. 5071809) (Filed
February 2, 2016) Registered on November 1, 2016 in International Class 5 for
“Dietary and nutritional supplements containing prebiotics.”

The above are hereafter referred to as the “ISOTHRIVE Marks.”
B.

Petitioner Le-Vel Brands, LLC

Petitioner Le-Vel Brands, LLC (“Petitioner” or “Le-Vel”) is a Texas limited liability
company and has alleged that it introduced its THRIVE brand products in 2012. See Petition for
Cancellation and Partial Cancellation (“Petition”), ¶¶ 1 and 4. Le-Vel is a self-described
“lifestyle company” that offers dietary and nutritional supplements and “related
coaching/lifestyle/wellness programs and educational materials.” Petition, ¶ 2. It is a cloudbased company (Petition, ¶ 5) which sells its products through “independent Brand Promoters”
(see Petition, ¶ 4) and also engages public figures such as retired Dallas Cowboys running back
1

The present Petition For Cancellation and Partial Cancellation does not apply to the Class 1 goods in this
Registration (Reg. No. 5137897).

2

Attorney Docket No. 023508.0001
Emmitt Smith and reality-television personality Missy Robertson from the Duck Dynasty series
to endorse or promote its products. Petition, ¶ 7.
Petitioner first filed trademark applications to register marks containing the term
“THRIVE” in or about November 2014, several months after Respondent had filed its first
application for the mark ISOTHRIVE (Reg. No. 5137897) on March 24, 2014. Respondent is
informed and believes that during the prosecution of Petitioner’s applications, the USPTO did
not cite Respondent’s ISOTHRIVE applications against any of Petitioner’s “THRIVE”
applications. And until the current Petition was filed, at no time did Petitioner Le-Vel oppose
any of Respondent’ applications to register the ISOTHRIVE Marks or contact Respondent
regarding its use of the ISOTHRIVE Marks.
C.

The Proceedings.

The Petition was filed on May 6, 2019 and was based in part on Petitioner’s ten
registered or pending marks containing the term “THRIVE,” namely:


THRIVE EXPERIENCE and Design



RELEASE THE THRIVE



THRIVE BY LE-VEL



THRIVE PLUS ACTIVATE



THRIVE PLUS BALANCE



THRIVE PLUS BOOST



THRIVE PREMIUM LIFESTYLE MIX



THRIVE PREMIUM LIFESTYLE CAPSULE



THRIVE PREMIUM LIFESTYLE DFT



THRIVE and Design
3
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See Petition, ¶¶ 11-12.2 None of these marks alleged in the Petition uses a suffix like “ISO”
prior to the term “THRIVE.”
Respondent filed its Answer and asserted Affirmative Defenses as follows: 1) Failure to
State a Claim, 2) Priority of Use, 3) Priority of Use, 4) Laches, and 5) Unclean Hands.
Petitioner filed a Motion to Strike each of the Affirmative Defenses.
II.

ARGUMENT
A.

Motions to Strike Are Disfavored.

Under Federal Rule of Civil Procedure 12(f), a court may “strike from a pleading an
insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.”

With

respect to affirmative defenses, Federal Rule of Civil Procedure 8(b) merely requires that a
defendant “state in short and plain terms its defenses to each claim asserted against it.” “The key
to determining the sufficiency of pleading an affirmative defense is whether it gives plaintiff fair
notice of the defense.” Wyshak v. City Nat. Bank, 607 F.2d 824, 827 (9th Cir. 1979).
As such, motions to strike such as Petitioner’s present motion are disfavored by the
Board. TBMP Section 506.01 (“Motions to strike are not favored and matter usually will not be
stricken unless it clearly has no bearing upon the issues in the case”); Ohio State University, v.
Ohio University, 51 USPQ2d 1289, 1292 (TTAB 1999); see also Wright & Miller, Federal
Practice and Procedure: Civil 3d § 1381, pp. 421-425 (“[m]otions to strike a defense as
insufficient are not favored by the federal courts because of their somewhat dilatory and often
harassing character”). Because the primary purpose of pleadings is “to give fair notice of the
claims ore defenses asserted,” the Board in its discretion “may decline to strike even
objectionable pleadings where their inclusion will not prejudice the adverse party, but rather will
2

At the time the Petition was filed on May 6, 2019, the mark THRIVE and Design (Serial No. 86761270)
was still pending. It subsequently became registered on June 11, 2019 (Reg. No. 5772374).
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provide fuller notice of the basis for a claim or defense.” TBMP Section 506.01. Section
506.01 further states that a “defense will not be stricken as insufficient if the insufficiency is not
clearly apparent, or if it raises factual issues that should be determined on the merits” Id.
Under the federal rules, “once an affirmative defense has been properly pled, a motion to
strike which alleges the legal insufficiency of an affirmative defense will not be granted ‘unless
it appears to a certainty that plaintiffs would succeed despite any state of facts which could be
proved in support of the defense.’” Barnes v. AT&T Pension Ben. Plan-Nonbargained Program,
718 F.Supp. 2d 1167, 1170 (N.D. Cal. 2010). Moreover, motions to strike are often denied
absent a showing of prejudice to the moving party. See Wright & Miller, Federal Practice and
Procedure: Civil 3d § 1381, pp. 421-425. Furthermore even where a court strikes an affirmative
defense, leave to amend should be freely given to the defendant. Wyshak, 607 F.2d at 826.
B.

Respondent’s First Affirmative Defenses (Failure to State A Claim) Should
Not Be Stricken.

There is no dispute that the defense of “failure to state a claim” is a proper defense that
may be alleged. See TBMP Section 311.02(b), n.2 (citing Order of Sons of Italy in America v.
Profumi Fratelli Nostra AG, 36 USPQ2d 1221, 1222 (TTAB 1995) (“Fed. R. Civ. P. 12(b)
permits a defendant to assert in the answer the ‘defense’ of failure to state a claim upon which
relief can be granted”)); see also Coach, Inc. v. KMart Corp., 756 F.Supp.2d 421, 432 (S.D.N.Y.
2010) (“[i]t is well settled, however, that a failure-to-state-a-claim defense can properly be
asserted as an affirmative defense in an answer”) (citing S.E.C. v. Toomey, 866 F.Supp. 710,728
(SDNY 1992); TBMP Section 503 (“[t]he defense of failure to state a claim upon which relief
can be granted may be raised” even after an answer is filed) (emphasis added). Nonetheless,
Petitioner argues that the defense should be stricken as allegedly “improper” because the Petition
makes sufficient allegations of fact to support a claim. Petitioner’s Motion, p. 6.
5
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Although Petitioner primarily relies on Order of Sons for the proposition that the
sufficiency of the Petition (complaint) may be tested upon a petitioner’s own Rule 12(f) motion
to strike the affirmative defense of failure to state a claim, the Order of Sons case does not reflect
current federal rules practice. The Order of Sons case relies on old authority. It cites a 1973
TTAB case, S.C. Johnson & Son, Inc. v. GAF Corp., 177 U.S.P.Q. 720, 1973 WL 20111, *2
(TTAB 1973) (see Order of Sons, 36 USPQ2d at 1222), which in turn cites Lehmann Trading
Corp. v. J & H Stolow, Inc., 184 F.Supp. 21 (SDNY 1960) (see S.C. Johnson, supra at *1), an
antitrust case from over almost 60 years ago.
The modern practice under the Federal Rules, however, is to allow a defendant to
maintain the affirmative defense of failure to state a claim, rather than allow a plaintiff to strike it
by a Rule 12(f) motion. See Coach, Inc. v. KMart Corporation, 756 F.Supp.2d 421 (S.D.N.Y.
2010) (discussed below); Simon v. Manufacturers Hanover Trust Co., 849 F.Supp. 880, 883
(SDNY 1994) (“[a] failure-to-state-a-claim defense is akin to a ‘general denial’ and is widely
accepted as a permissible affirmative defense”). As the Court stated in Coach, Inc., “a failureto-state-a-claim defense is not vulnerable to motions to strike because the defense is analogous to
a general denial and its inclusion, although likely redundant, does not prejudice plaintiffs.” Id.
(citing S.E.C. v. Toomey, 866 F.Supp. 720. 723 (SDNY 1992) (denying motion to strike failure
to state a claim defense because there was no prejudicial harm to plaintiff) and Oppel v. Empire
Mutual Ins. Co., 92 F.R.D. 494, 498 (S.D.N.Y.1981) (denying motion to strike the affirmative
defense of failure to state a claim)).
The sufficiency of a complaint’s allegations should not be litigated or determined based
on plaintiff’s motion to strike another pleading, namely, the answer. The mere pleading of the
affirmative defense of failure to state a claim is not the same as the filing by a defendant of a

6
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motion to dismiss, a motion for judgment on the pleadings, or a motion for summary judgement.
As the Court stated in Simon:
[D]efendants' First Affirmative Defense is just that – an affirmative defense – not
a motion to dismiss. Thus, the analysis required here is not the same as the
analysis the Court would apply on a motion to dismiss for failure to state a claim.
See Securities and Exchange Commission v. Toomey, No. 92 Civ. 1492, 1992 WL
203851 *3, 1992 U.S.Dist. LEXIS 11826 *9 (S.D.N.Y.1992) (declining to strike
identical affirmative defense, court reasoned that “[t]he question of whether
plaintiff has stated a claim upon which relief can be granted appears only as
a defensive pleading and does not demand immediate resolution. The burdens
on the pleader are therefore not the same as they would be had he made a Rule
12(b)(6) motion.”) A failure-to-state-a-claim defense is akin to a “general denial”
and is widely accepted as a permissible affirmative defense.
Simon, 849 F.Supp. at 882 (emphasis added).
Moreover, there is no prejudice to the plaintiff (Petitioner) by denying a motion to strike
the defense of failure to state a claim. Again, as the Court in Simon stated: “although the defense
may be ‘redundant,’ there is not prejudicial harm to plaintiff and the defense need not be stricken
[citing Oppel v. Empire Mut. Ins. Co., 92 F.R.D. 494, 498 (S.D.N.Y.1981)] . . . Therefore,
because the First Affirmative Defense is essentially a general denial and does not ask the Court
to determine whether the complaint is sufficient, plaintiff will not be prejudiced by its retention
and I decline to strike it.” Simon, 849 F.Supp. at 883.
Notably, all of the cases cited by Respondent here, Simon, Coach, Inc., Toomey, and
Oppel are more recent cases that arise from the same federal court, the Southern District of New
York, which issued the older 1960 decision in Lehmann Trading. upon which the relevant TTAB
ruling in Order of Sons and S.C. Johnson & Son are based. Again, the modern practice under
the federal rules is to allow and maintain the affirmative defense of failure to state a claim, rather
than to strike it.

7
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In short, there is nothing “improper” about Respondent’s first affirmative defense of
failure to state a claim, a defense which is commonly pled by defendants in countless other cases.
It should not be stricken.3
C.

Respondent’s Second Affirmative Defenses (Priority of Use) Should
Not Be Stricken.

Petitioner essentially raises two main arguments in support of its motion to strike
Respondent’s second affirmative defense of priority of use. First, Petitioner seems to assert that
priority of use is not an affirmative defense at all because it purportedly does “not offer ‘an
explanation that bars the claim’” and therefore should be stricken as improper. Petition, p. 6
(citing Blackhorse v. Pro Football, Inc., 98 USPQ2d 1633 (TTAB 2011)). But the cited
Blackhorse decision, an order in the well-known REDSKINS trademark cancellation action
based on disparagement, did not deal with a defense of priority of use at all. It is inapplicable. 4
Regardless, it is entirely proper for a defendant in a proceeding based on Section 2(d)
likelihood of confusion to plead an affirmative defense of priority of use. In fact, the failure to
plead this affirmative defense could potentially harm a defendant who fails to plead it. See H.D.
Lee Co., Inc. v. Maidenform, Inc. 87 U.S.P.Q.2d 1715, 1721 (TTAB 2008). In H.D. Lee, the
Board specifically noted that the applicant (defendant) “did not plead as an affirmative defense
that it would rely on its [prior] use,” and stated that the “[m]ere denial by applicant of opposer’s
allegation of priority of use . . . is insufficient to put opposer on notice that any priority opposer
will attempt to prove will have to predate the priority that applicant will attempt to prove . . . .”
3

Respondent also notes that Petitioner did not file a motion to strike the same affirmative defense, failure to
state a claim, in at least two other cancellation proceedings that it filed in 2017 (Proceeding Nos. 92065920 and
92066465) as to the prior-registered and prior-used marks THRIVE TONIC for “dietary and nutritional
supplements” and THRIVE for “frozen nutritional supplements,” respectively. These registrations were
subsequently amended to clarify the form of the goods but retained the these quoted identification of goods.
4

Respondents notes that in the cancellation proceeding that Petitioner filed as to the registration for THRIVE
TONIC (Proceeding No. 92065920), the respondent in that proceeding had also alleged the affirmative defense of
priority of use, but the Petitioner did not move to strike that defense.
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Id. (emphasis added). Clearly then, it is entirely proper, perhaps even recommended, that a
defendant allege the affirmative defense of priority of use rather than just denying a plaintiff’s
allegation of priority. There is nothing improper about this affirmative defense.5
Petitioner’s second main argument is that Respondent’s priority of use defense does not
allege sufficient supporting factual allegations, specifically, whether the prior use was in
commerce (intrastate or interstate), when the use occurred, the mark that was used, or the goods
or services offered under the mark. Petition, p. 8. Petitioner then laments that it is “left entirely
without notice (fair or otherwise) as to how Registrant could conceivably proceed with its
priority defense – i.e., tacking; prior use of a registered mark nationwide; prior use of a discreet
geographic area; etc. – and is left to guess at the evidence it needs to succeed.” Petition, p. 8.
In response, that is what discovery is for. The federal rules only require notice pleading,
a simple and plain statement of claims and defenses. Respondent’s second affirmative defense
that it “has priority of use of its trade name and/or trademarks, prior to Petitioner” is sufficiently
pled. The type of detail that Petitioner laments about is not required in an affirmative defense
under the federal rules.6
To the extent that the Board deems otherwise, Respondent respectfully requests leave to
amend.

This also defeats Petitioner’s related assertion that the defense is “redundant” because it allegedly merely
re-states Respondent’s denial that Petitioner has priority of use. See Petition, p. 9. It is not redundant as it puts
Petitioner on notice, like the opposer in H.D. Lee, that the priority date it will have to prove is not simply the priority
date alleged or claimed by Petitioner. The “mere denial” of a plaintiff’s priority is not the same as asserting
affirmatively that one has prior use.

5

Petitioner’s claim that the affirmative defense of priority of use causes “confusion” because it purportedly
“contradicts” the Answer (see Motion, p. 10) is inapposite. Respondent did not “admit” the first use dates identified
in its registrations, but rather admitted that the allegations made in the Petition, namely, that “[t]he application
alleged a January 27, 2016 date of first use/first use-in-commerce” (see Petition, ¶¶ 13 and 15). The applications did
allege such use dates. Moreover, priority of use may be based on analogous trademark use such as activities
engaged in prior to a wide public launch of a product, the latter of which may be used as the first use date in a
Statement of Use with specimen.
6
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D.

Respondent’s Seeks Leave to Amend Its Third Affirmative Defense
(Laches).

Respondent acknowledges that its third affirmative defense, laches, alleges only the years
that its registrations were issued. Respondent believes, however, that it can allege additional
sufficient facts to plead the affirmative defense of laches, and respectfully requests leave to
amend. Respondent notes that it has used ISOThrive since 2010, first applied to register
ISOTHRIVE as a mark over five years ago (March 27, 2014), and that Petitioner took no action
or made any communication to Respondent until filing the Petition on May 6, 2019 despite the
fact that Petitioner alleges that it began using its THRIVE marks in 2012 about seven years ago
and began opposing or seeking to cancel other applications and registrations containing “thrive”
as early as 2017.
E.

Respondent’s Fourth and Fifth Affirmative Defenses (Unclean Hands and
Equitable Estoppel) Should Not Be Stricken.

Respondent’s fourth and fifth affirmative defenses, unclean hands and equitable estoppel,
were not simply bare allegations. Rather, Respondent alleged that Petitioner:
has engaged in a campaign to cancel registrations or oppose applications
containing the term “thriv” or “thrive” despite that such registrations have coexisted with Petitioner’s THRIVE marks and Petitioner’s rights are not so broad
as to cover any mark containing “thriv” or “thrive” for supplements or related
products, Petitioner’s THRIVE marks co-exists with other marks containing
“THRIVE” for supplements or related products which were in use and/or
registered prior to Petitioner’s marks, and Registrant has priority of use of its
trade name and/or trademarks, prior to Petitioner.
Answer, p. 4.7
Petitioner argues that these allegations of unclean hands and equitable estoppel
are akin to a claim that Respondent is engaging in “allegedly overzealous enforcement”
7

Since the Petition was filed on May 6, 2019, Petitioner has filed two more cancellation actions as to the
marks JUST THRIVE (Proceeding No. 92072043) and THRIVAL and THRIVAL NUTRITION (Proceeding No.
92072411), and an extension of time to oppose another mark, BIOTHRIVE NANO (Ser. No. 88334724).
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of its marks or “trademark bullying” which has not yet been formally recognized as an
affirmative defense. See Motion, pp. 13-14. Respondent’s allegations, however, are not
that simple. Respondent does not merely allege that Petitioner has filed other oppositions
or cancellation actions against other marks, but that Petitioner has done so even where
such marks have co-existed with Petitioner’s mark, and in some cases including
Respondent’s case, at least, where the parties in the position of defendant have priority of
use.
Petitioner’s marks and registrations co-exist with other prior-registered THRIVE
registrations for dietary and nutritional supplements, including THRIVE TONIC for “dietary and
nutritional supplements, namely herbal tonics” (Reg. No. 3408016) (registered April 8, 2008)
and THRIVE for “frozen nutritional supplements, namely nutritionally enhanced ice cream and
other nutritionally enhance frozen desserts” (Reg. No. 4658587) (registered December 23, 2014)
(see Footnote 3 of this Opposition). In both of these particular cases, Petitioner initially sought
to cancel the registrations on the grounds that the products were not supplements and ultimately
apparently resolved the matter, however, the terms “dietary and nutritional supplements” or
“nutritional supplements” remained in these registrations with clarification or specification as to
the form of the goods.
Moreover. Respondent notes that Petitioner’s THRIVE marks even co-exist with
another registered mark THRIVE! FOR LIFE (Reg. No. 4238561) which is a prior
incontestable registration for “dietary and nutritional supplements.” The specimen of use
for that registration, filed in 2018, is shown below.
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That Petitioner’s Marks co-exist with the “THRIVE” registered marks described above,
THRIVE! FOR LIFE, THRIVE TONIC, and THRIVE, all for dietary and/or nutritional
supplements, and Petitioner has apparently even consented to at least two of these registrations,
should equitably estop Petitioner from asserting that the continued registration of Respondent’s
ISOTHRIVE marks are somehow likely to damage Petitioner. While trademark owners may
seek to protect rights in their registered marks by seeking to preclude registration of what they
reasonably believe to be confusing similar marks (see Avio Group Intl. Inc. v. Faruat, 25
U.S.P.Q.2d 1625, 1627 (TTAB 1992)), Petitioner has no reasonable basis to assert confusion as
to its THRIVE formative marks and Respondent’s ISOTHRIVE marks where Petitioner has
implicitly or expressly conceded that there is no likelihood of confusion as to the THRIVE! FOR
LIFE, THRIVE TONIC, and THRIVE marks (and possibly others), or acquiesced as to the same.
III.

CONCLUSION
For the foregoing reasons Petitioner’s Motion to Strike, which is already a disfavored

motion, should be denied, or Respondent should be given leave to amend.
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DATED: September 30, 2019

Repectfully submitted,
WENDEL ROSEN LLP

By:

/Eugene M. Pak/
Eugene M. Pak
1111 Broadway, 24th Floor
Oakland, CA 94607
Tel: (510) 834-6600
Email: epak@wendel.com
tmdocket@wendel.com
Attorneys for Registrant/Respondent
ISOThrive LLC
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