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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x 

 : 

DIVI TREE, INC. and  : 

VOREIA INDUSTRIES, INC.  : 

 : 

Opposers,   : Opposition No. 91265063 

 : 

vs.  : Application Serial No. 88238742 

 :

TAB INVESTCO INC.    : Mark:  NICE SHOT NICE SHOT GOLF 

 : GLOVES & Design  

Applicant.  : 

 : 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x 

APPLICANT’S ANSWER  

Applicant Tab Investco Inc. (“TII”) answers the Notice of Opposition filed by Divi Tree, 

Inc. and Voreia Industries, Inc. (“Opposers”) with respect to TII’s application for the NICE 

SHOT NICE SHOT GOLF GLOVES & Design mark (“Applicant’s Mark”) as follows: 

With respect to the preamble on page 1 of the Notice of Opposition, Applicant denies that 

Opposers will be damaged by the registration of Applicant's Mark, and denies that Opposers are 

entitled to the relief sought in the Notice of Opposition. 

With respect to the numbered paragraphs of the Notice of Opposition, Applicant answers 

as follows:   

1. Admitted.  

2. Admitted. 

3. Applicant lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 3 of the Notice of Opposition, and therefore denies same.  
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4. In response to the allegations in paragraph 4 of the Notice of Opposition, 

Applicant admits that the Great Shot golf glove shown in paragraph 4 depicts the words GREAT 

SHOT on the middle finger, and lacks knowledge or information sufficient to form a belief as to 

the truth of the remaining allegations in paragraph 4, and therefore denies same. 

5. Admitted. 

6. Admitted with the qualification that the drawing in paragraph 6 of the Notice of 

Opposition is the amended drawing filed on March 23, 2020, not the original drawing. 

7. Admitted. 

8. Admitted. 

9. Admitted. 

10. In response to the allegations in paragraph 10 of the Notice of Opposition, 

Applicant admits that Applicant has filed suit against Opposers in the United States District 

Court for the Northern  District of Illinois for (a) trade dress infringement, unfair competition 

and false advertising in violation of the Lanham Act, 15 U.S.C. § 1125; (b) trademark 

infringement in violation of  the Lanham Act, 15 U.S.C. § 1051 et seq.; (c) common law 

trademark and trade dress infringement, and unfair competition, arising under the laws of the 

State of Illinois; (d) violation of Uniform Deceptive Trade Practices Act, 815 ILCS 510, et seq.; 

and (e) violation of Illinois Consumer Fraud and Deceptive Business Practices Act, 815 ILCS 

515, et seq, which action is ongoing; and Applicant refers to the amended complaint and other 

pleadings filed therein for the contents thereof.   

11. Denied with the following qualifications:  Applicant is not aware of any third-

party which placed words or images on the middle finger of gloves at the time the present 

application was filed.  Applicant is aware that third parties placed words or images on the middle 
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finger of gloves in 2019 and 2020, and Applicant has objected to and/or taken steps to stop such 

use.  Applicant lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 11 to the effect that others have placed words or images on the middle 

finger of gloves to convey a clever message in a humorous way, and therefore denies same.

12. Applicant refers to and incorporates its answers to paragraphs 1 through 11 above. 

13. Paragraph 13 of the Notice of Opposition contains conclusions of law and not 

allegations of fact to which an answer is required.   

14. Denied. 

15. Denied. 

16. Applicant denies all allegations in the Notice not admitted, denied or otherwise 

controverted above. 

DEFENSES 

Without prejudice to the denials set forth herein, and without assuming any burden of 

proof that Applicant would not otherwise bear, Applicant asserts the following defenses: 

First Defense 

The relief sought by Opposers is barred or limited under the doctrine of unclean hands.  

Among other things, Opposers have infringed and continue to infringe Applicant’s trademarks 

and trade dress; Voreia Industries, Inc. (“Voreia”) breached its obligations under a Distribution 

and License Agreement dated as of January 2, 2017 between Voreia and Applicant (the 

“Distribution Agreement”); was in default of its obligations regarding Applicant’s trademarks 

and its duty of confidence and good faith contractual performance under the Distribution 

Agreement; and Voreia used confidential information of Applicant to produce and sell its own 

line of gloves in competition with Applicant.  
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Second Defense 

Applicant’s Mark has acquired secondary meaning. 

Third Defense 

Opposer Voreia, a former licensee of Applicant under the Distribution Agreement, and 

Opposer Divi Tree, Inc., a related company, are estopped from challenging the rights of 

Applicant in and to Applicant’s Mark. 

Fourth Defense 

Applicant presently lacks knowledge or information upon which to form a belief as to 

whether it may have additional, yet unstated, defenses.   As such, Applicant reserves the right to 

assert additional defenses in the event discovery indicates that additional defenses are 

appropriate.

WHEREFORE, Applicant respectfully requests that the Board deny dismiss the 

Opposition; enter judgment in its favor and against Opposers; and allow Applicant’s Mark to 

proceed to registration.  
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Dated:  October 21, 2020 Respectfully submitted, 

Harter Secrest & Emery LLP 

By:   /Anne F. Downey/  

Anne F. Downey 

Michael J. Berchou 

50 Fountain Plaza, Suite 1000 

Buffalo, NY 14202 

(716) 844-3768 

adowney@hselaw.com 

mberchou@hselaw.com 

trademark@hselaw.com  

Attorneys for Tab Investco Inc.



- 6 -

CERTIFICATE OF SERVICE 

I certify that a true and accurate copy of the foregoing ANSWER was served on today’s 

date by email upon Opposers’ counsel at the following email addresses of record: 

Douglas A. Rettew 

Katie W. McKnight 

Sydney N. English 

doug.ret tew@finnegan.com 

kat ie .mcknight@finnegan.com

sydney.engl ish@finnegan.com 

Dated:   October  21,  2020 /Anne F. Downey/  

Anne F.  Downey 

Harter  Secrest  & Emery LLP 

50 Fountain Plaza,  Sui te  1000 

Buffalo,  NY 14202 

(716) 844-3768 

adowney@hselaw.com

Attorneys  for  Tab Investco Inc.


