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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

______________________________ 

Fitness Integration LLC 

Opposer, 

v. 

Memorial Health Services 

Applicant 

____________________________________ 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Opposition No.: 91264255 

NOTICE OF MOTION AND 

MOTION TO ENTER ANSWER 

AND REFRAIN FROM ENTRY 

OF A DEFAULT ORDER UNDER 

F.R.C.P. 55(c) and 60; 

MEMORANDUM OF POINTS 

AND AUTHORITIES 

 

PLEASE TAKE NOTICE that Applicant, Memorial Health Services 

("MHS") will bring on its motion pursuant to Federal Rule of Civil Procedure 55(c) and 

60, to enter its answer in the above opposition proceeding, and requests that the 

Trademark Trial and Appeal Board ("TTAB") not enter any default and order against 

Cogan in the above referenced Opposition filed by Opposer Fitness Integration LLC 

("Opposer").  MHS brings this motion on the grounds that its failure to file its answer 

within the time set by the TTAB was based of inadvertence and excusable neglect within 

the parameters of Federal Rule of Civil Procedure 55 and mistake set forth in Federal 

Rule of Civil Procedure 60.   MHS has a meritorious defense to the notice of Opposition 

and Opposer will suffer no prejudice if this motion is granted, all as more expressly set 

forth in the ensuing points of law and in the declaration of Tawnya Wojciechowski and 

filed concurrently herewith. 



 

 

The issues to be decided by the Trademark Trial and Appeal Board 

("TTAB") in this motion are whether MHS has met the legal standards to set aside the 

notice of order of default of October 7, 2020, insofar that an answer was inadvertently not 

filed in a timely fashion by the due date of September 26, 2020.  Applicant’s counsel 

made a mistaken in the docketing of the deadline in this matter and had inadvertently put 

in the due date of October 26, 2020 rather than the correct due date of September 26, 

2020 in her calendar (the insertion of the month of October instead of September was 

placed in the computer software called Computer Packages, Inc. (“CPI”) that counsel 

uses to track all of her trademark prosecution deadlines).1  Applicant requests that the 

TTAB refrain from entry of default and allow these proceedings to resume by entering 

the concurrently filed answer in this opposition proceeding.  

 

I. RELEVANT FACTS 

This relief can be granted under F.R.C.P. 55(c) where the delay in 

answering the petition is not the result of willful or gross negligence, the plaintiff is not 

substantially prejudiced by the delay, and Applicant has a meritorious defense to the 

opposition. 

 
1 Counsel notes that the co-pending opposition filed by third party Spark Therapeutics, 

Inc. under Opposition No.: 91264247is also the subject of an identical motion 

insofar as the mistake made by counsel was also the subject of the same erroneous 

entry of the deadline for response as the oppositions were filed on the same date. 



 

 

An Opposition to the application to register the mark SPARK was filed by 

Opposer on August 17, 2020.  Applicant’s counsel is a sole practitioner, and she 

inadvertently calendared the wrong due date for the answer in her calendar.  

See Declaration of Wojciechowski attached hereto as Exhibit A.  Counsel’s late husband 

previously handled the docketing and calendaring of all due dates and counsel (counsel’s 

husband suddenly passed away last year and counsel had to re-learn how to use the CPI 

software program for the first time in several decades) erroneously entered October 

instead of September for the month for the due date in the calendaring software. 

In view of the personal situation of Applicant’s counsel, the delay in 

answering the Opposition was inadvertent and mistaken. Applicant respectfully requests 

that a default order not be issued in this opposition. 

II. LEGAL AUTHORITIES 

Under F.R.C.P. 55(c), the Trademark Trial and Appeal Board should 

properly apply the "good cause" standard  of Fed.R.Civ.P. 55(c), rather than "excusable 

neglect" standard of Rule  6(b)(2), to deny any opposition to Applicant’s motion for relief 

to enter the answer.   As aptly stated: 

Since law favors deciding cases on their merits, and courts and board are 

therefore reluctant to grant judgments by default and  tend to resolve doubts 

by setting default aside, since failure to set aside default has been held to be 

abuse of discretion if plaintiff would not be  prejudiced, if defendant has 

established meritorious defense, and if defendant  did not engage in willful 

or bad faith conduct, since courts are likely to  vacate default if, as in 

present case, attorney rather than party itself is  responsible for failure to 

properly defend action, and since Rules 55(c) and  60(b) would nonetheless 

require default to be set aside upon showing of good  cause, even if 

excusable neglect in satisfaction of Rule 6(b)(2) could not be  shown.  



 

 

Paolo's Associates Ltd. Partnership v. Bodo, 21 USPQ2d 1899  (Commr 

Pats 1990). 

Here, the failure to file an answer in  timely fashion was inadvertent, and 

the Applicant's delay in answering the notice of opposition was not the result of willful or 

gross negligence.  Clearly, Opposer cannot set forth any reason why it would be 

substantially prejudiced by the delay. See General Tire & Rubber Company v. Olympic 

Gardens, Inc.,  85 F.R.D. 66, 70 (E.D. Penn. 1979) (motion to set aside default to be 

granted where no prejudice shown).   

Furthermore, as set forth below, Applicant has a meritorious defense to the 

opposition.  Since it is the TTAB's policy to decide opposition matters on the merits, 

Applicant requests entry of the concurrently filed answer.  See Morris v. Charnin, 85 

F.R.D. 689 (S.D.N.Y. 1980);  Alopari v. O'Leary, 154 F.Supp. 78 (E.D. Penn. 1957);  

Thrifty Corporation v. Bomax Enterprises, 228 USPQ 62  (TTAB 1985);  Regent Baby 

Products Corp. v. Dundee Mills, Inc., 199 USPQ 571 (TTAB 1978). 

Alternatively, if the notice of default requires application of Rule 60(b) of 

the Federal Rules of Civil Procedure as the applicable standard, it provides as follows: 

On motion, and upon such terms as are just, the court may 

relieve a party or his legal representative from a final 

judgment, order or proceeding for the following reasons:  

(1) mistake, inadvertence, surprise or excusable neglect . . . 

The motion shall be made within a reasonable time, and for 

reasons (1), (2) and (3) not more than one year after the 

judgment, order or proceeding was entered or taken. 

Under the Federal Rules, the courts have followed a very liberal approach 

in the area of setting aside default judgments under Rule 60(b): 



 

 

Because Rule 60(b) is remedial, discretion of a district court 

to deny a 60(b) motion is limited by significant policy 

considerations.  In a case such as this "[w]here timely relief is 

sought from a default judgment and the movant has a 

meritorious defense, doubt, if any, should be resolved in favor 

of the motion to be set aside the judgment so that cases may 

be decided on their merits." 

In re Roxford Foods, Inc. (9th Cir. 1993) 12 F.3d 353, 355, citing Schwab v. Bullock's 

Inc., 508 F.2d 353, 355 (9th Cir. 1974) (quoting 7 Moore's Federal Practice ¶ 60.19).  

"Default judgments are generally disfavored; whenever it is reasonably possible, cases 

should be decided of their merits."  Schwab v. Bullock's, Inc., supra, 508 F.2d at 355. 

III.  

ARGUMENTS 

A.  Applicant's Oversight Of The Notice of Opposition Was Inadvertent and 

Mistaken. 

As fully and completely explained above, Applicant inadvertently did not 

attend to the filing of its answer to the Opposition, believing that its counsel would do so 

after it received a copy of the Notice of Opposition mailed to its counsel of record for the 

trademark registration.  Its neglect to file its answer was not willful in any manner.    

B. Registrant Has A Complete Meritorious Defense to the Opposition. 

The discovery conducted in this matter will show that the marks of both parties are 

not likely to be confused with each other through their concurrent use in commerce.   

Through the conduct of this opposition the parties will put forth evidence to show the full 

defense of this opposition by Applicant. 



 

 

2. Opposer Would Not Be Prejudiced By the TTAB's Grant Of This Motion. 

There is no conceivable harm to any third party, including the Opposer, by 

granting entry of the answer to the notice of Opposition.  Therefore, Applicant requests 

entry of its concurrently filed answer.  As Applicant rights to its trademark application 

have been attacked by Opposer, there is no harm or prejudice to Opposer for allowing 

entry of this answer to determine whether the Notice of Opposition should be granted or 

denied on its merits.  On the other hand, if Opposer were to be granted any default, it 

would severely prejudice Applicant.  As Opposer has challenged the application on the 

basis of a likelihood of confusion, Applicant has good grounds to defend the Opposition 

on the merits. 

 

C. Entry of Answer. 

In the event that this motion is granted, Registrant requests entry of the enclosed 

answer to the notice of Opposition. 

IV. CONCLUSION 

For all the reasons set forth above, Applicant request to enter the accompanying 

answer and set aside any default should be granted, and Applicant and prior Registrant  



 

 

should be permitted to proceed to defend the Opposition proceeding on its merits. 

Dated:   November 5, 2020   TRW LAW GROUP 

By ________________________________________ 

TAWNYA R. WOJCIECHOWSKI 

19900 MacArthur Boulevard, Suite 530 

Irvine, California 92612-8433 

Attorney for Applicant 

tawnya@trwlawgroup.com 

Phone: 949-701-4747 



 

 

DECLARATION OF TAWNYA WOJCIECHOWSKI 

 

 

1. I am outside intellectual property counsel for Applicant, Memorial Health 

Services and have offices located at 19900 MacArthur Boulevard, Suite 530, 

Irvine, California. I am a sole practitioner and do not have any employees to 

assist me with my business. 

  

2. My late husband previously handled the docketing and calendaring of all due 

dates in my computerized software program Computer Packages, Inc. (“CPI”) 

for at least a decade and a half of my practice.  My husband suddenly passed 

away last year and I had to re-learn how to use the CPI software program for 

the first time in several decades.  As such, I made a mistake and erroneously 

entered October instead of September for the month for the due date in the 

calendaring software.  I was unaware of such mistake until I received the 

Trademark Trial and Appeal Board’s notice of default in this matter. 

 

I declare under penalty of perjury under the laws of the United States of America, 

that the above are true statements, dated this 6th day of November 2020.   

 

 

 

 
Tawnya Wojciechowski 



 

 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

______________________________ 

In the matter of Application  ) 

Serial No.88644801   ) 
      ) 

Mark SPARK    ) Opposition No.: 91264255 

) 

Published in the Official Gazette  ) 

(Trademarks)     ) 

) 

Fitness Integration LLC   ) 

Opposer,  ) 

v.     ) 

) 

Memorial Health Services   ) 

Applicant.  ) 

      ) 

ANSWER TO NOTICE OF OPPOSITION 

E-FILED 

Trademark Trial and Appeal Board 

P. O. Box 1451 

Alexandria, VA  22313-1451 

Dear Sir or Madam: 

Applicant Memorial Health Services., ("Applicant") of the service mark 

application identified above, by and through its attorney of record, answers each 

allegation in the notice of opposition ("Notice") filed by Fitness Integration LLC  

("Opposer") as follows: 



 

 

1. Applicant, in a review of the official records of the United States Patent and 

Trademark Office (“USPTO”), has confirmed that its application for the 

mark SPARK was filed on October 7, 2019, and on that basis, admits the 

allegations in paragraph one of the Notice. 

2. Applicant, in a review of the official records of the United States Patent and 

Trademark Office (“USPTO”), has confirmed that its application for the 

mark SPARK was filed on October 7, 2019, and on that basis, admits the 

allegations in paragraph two of the Notice. 

3. Applicant, in a review of the official records of the United States Patent and 

Trademark Office (“USPTO”), has confirmed that its application for the 

mark SPARK was published on February 18, 2020, and on that basis, 

admits the allegations in paragraph three of the Notice. 

4. Applicant, in a review of the official records of the United States Patent and 

Trademark Office (“USPTO”), has confirmed that Opposer obtained 

extensions of time to oppose Applicant’s application, and on that basis, 

admits the allegations in paragraph four of the Notice. 

5. Applicant, in a review of the official records of the United States Patent and 

Trademark Office (“USPTO”), has confirmed that Opposer timely filed its 

Notice of Opposition, and on that basis, admits the allegations in paragraph 

five of the Notice. 



 

 

6. Applicant is without sufficient information to admit or deny the allegations 

contained in paragraph six of the Notice.  Therefore, on that basis, the 

allegations are denied. 

7. Applicant is without sufficient information to admit or deny the allegations 

contained in paragraph seven of the Notice.  Therefore, on that basis, the 

allegations are denied. 

8.  Applicant is without sufficient information to admit or deny the allegations 

contained in paragraph eight of the Notice.  Therefore, on that basis, the 

allegations are denied. 

9. Applicant is without sufficient information to admit or deny the allegations 

contained in paragraph nine of the Notice.  Therefore, on that basis, the 

allegations are denied. 

10. Applicant is without sufficient information to admit or deny the allegations 

contained in paragraph ten of the Notice.  Therefore, on that basis, the 

allegations are denied. 

11. Applicant is without sufficient information to admit or deny the allegations 

contained in paragraph eleven of the Notice.  Therefore, on that basis, the 

allegations are denied. 

12. Applicant is without sufficient information to admit or deny the allegations 

contained in paragraph twelve of the Notice.  Therefore, on that basis, the 

allegations are denied. 

13. The allegations in paragraph thirteen are admitted. 



 

 

14. The allegations in paragraph fourteen are admitted. 

15. The allegations in paragraph fifteen are admitted. 

16. The allegations in paragraph sixteen are admitted. 

17. Applicant is without sufficient information to admit or deny the allegations 

contained in paragraph seventeen of the Notice.  Therefore, on that basis, 

the allegations are denied. 

18. The allegations in paragraph eighteen are denied. 

19. Applicant is without sufficient information to admit or deny the allegations 

contained in paragraph nineteen of the Notice.  Therefore, on that basis, the 

allegations are denied. 

20. The allegations in paragraph twenty are denied. 

21. The allegations in paragraph twenty-one are denied. 

22. The allegations in paragraph twenty-two are denied. 

23. The allegations in paragraph twenty-three are denied. 

24. The allegations in paragraph twenty-four are denied. 

25. The allegations in paragraph twenty-five are denied. 

26. The allegations in paragraph twenty-six are denied. 

27. The allegations in paragraph twenty-seven are denied. 

 

 



 

 

AFFIRMATIVE DEFENSES 

Failure to State Grounds for Opposition 

1. Applicant is informed and believes, and thereon alleges, that the facts set forth in 

the 

Notice are insufficient to justify denial of its application. 

 

No Priority or Likelihood of Confusion 

2. Opposer has not previously used a mark which is likely to be confused with the 

Applicant's mark, and specifically as an alternative affirmative defense to a claim of 

seniority, nor is there any likelihood of confusion, mistake or deception because 

Applicant's mark and the pleaded registered mark of Opposer are not confusingly similar. 

 

Estoppel, Waiver, Acquiescence and Laches 

3.  Opposer is estopped from asserting any exclusive rights to a trademark for the 

word SPARK used with other terms and Opposer's claims against Applicant are barred 

under the doctrines of waiver, acquiescence and laches. 

 

No Exclusive Right 

4. Opposer does not have any exclusive right to the use of the term SPARK, alone or 

in combination with any other letters, terms or words to form a trademark. 

 



 

 

Unclean Hands 

5.  Opposer has engaged in acts constituting unclean hands in filing its application 

and in the conduct of this opposition proceeding and should therefore be precluded from 

asserting any rights against Applicant. 

 

Lack of Distinctiveness 

6. Applicant is informed and believes, and thereupon alleges, that there is no 

likelihood of confusion, mistake or deception because Applicant is informed and believes 

that Opposer's mark is not distinctive or has not acquired distinctiveness, does not operate 

as a trademark as used by Opposer,  nor do purchasers associate the mark with Opposer 

alone.  

THEREFORE, Applicant requests that this Opposition proceeding be dismissed 

with prejudice and Applicant's application be allowed to issue to registration.  Please 

charge any additional fees, or credit any overpayment, associated with the Applicant's 

application or this opposition to deposit account No. 503593.  Service is being made on 

Opposer's counsel as shown in the attached certificate of service. 

Dated:  November 5, 2020  Respectfully submitted, 

 By 

______________/TRW/________________________ 

     Tawnya R. Wojciechowski, Esquire 

                 TRW LAW GROUP 

Newport Gateway, Tower Two 

19900 MacArthur Boulevard, Suite 530 

     Irvine, California 92612-8433 

             (949) 701-4747 

                                  Attorney for Applicant 



 

 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

TRADEMARK TRIAL AND APPEAL BOARD  

PROOF OF SERVICE UNDER 37 CFR 2.119 

I am employed in the County of Orange; I am over the age of eighteen years and not a 

party to the within entitled action; my business address is TRW Law Group, 19900 

MacArthur Boulevard, Suite 530, Irvine, California 92692.  On November 6, 2020  I 

served the following document(s) described as NOTICE OF MOTION AND MOTION 

TO ENTER ANSWER AND REFRAIN FROM ENTRY OF A DEFAULT ORDER 

UNDER F.R.C.P. 55(c) and 60; MEMORANDUM OF POINTS AND AUTHORITIES; 

ANSWER AND PROOF OF SERVICE BY MAIL to the interested party(ies) in this 

action by placing true copies thereof enclosed in sealed envelopes and/or packages 

addressed as follows: 

Kathryn E. Smith 

Wood Herron & Evans LLP 

2700 Carew Tower, 441 Vine Street 

Cincinnati, Ohio 45202 

 BY MAIL:  I am “readily familiar” with the firm’s practice of collection and 

processing correspondence for mailing.  Under that practice it would be deposited 

with the U.S. postal service on that same day with postage thereon fully prepaid at 

Costa Mesa, California in the ordinary course of business.  I am aware that on 

motion of the party served, service is presumed invalid if postal cancellation date 

or postage meter date is more than one day after date of deposit for mailing in 

affidavit. 

X BY U.S. FIRST CLASS MAIL POSTAGE PREPAID:  I served such envelope 

or package to be delivered on the same day to an authorized courier or driver 

authorized by the overnight service carrier to receive documents, in an envelope or 

package designated by the overnight service carrier. 

X FEDERAL: I declare under penalty of perjury under the laws of the United States 

of America that the foregoing is true and correct. 

Executed on November 6, 2020 in Ashland City, Tennessee. 

/trw/ 

Tawnya R. Wojciechowski 



 

 

 


