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Before Adlin, Pologeorgis and English, Administrative Trademark Judges.
Opinion by Adlin, Administrative Trademark Judge:

Applicant Twelve5 Beverage Co., LLC seeks registration of TWELVES'S REBEL,
in standard characters, for “coffee flavored beverages produced from a brewed malt
base” and “tea, flavored water, sparkling water and fruit flavored beverages each

produced from a brewed malt base,” in International Class 33.! In its notice of

1 Application Serial Nos. 88828326 and 88828336, respectively, each filed March 10, 2020
under Section 1(b) of the Trademark Act, 15 U.S.C. § 1051(b), based on an intent to use the
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opposition, Opposer Luxco, Inc. alleges prior use and registration of: REBEL YELL

”2 [13

for “alcoholic beverages except beer,”? “straight bourbon whiskey”? and “liqueurs;’4

REBEL RESERVE for “liquors and distilled spirits;’> REBELLION for “distilled
spirits; liquor; whiskey;”’6 and REBEL for “distilled spirts.”” All of the goodsidentified
in Opposer’s pleaded registrations are, like Applicant’s goods, in International Class
33.8 Opposer doesnot allege that it owns a family of marks. As grounds for opposition,
Opposer alleges that use of Applicant’s mark would be likely to cause confusion with

Opposer’s marks under Section 2(d) of the Trademark Act, 15 U.S.C. § 1052(d).° In

mark in commerce. As explained below, Applicant is currently using its mark for the goods
identified in each intent to use application, but has not yet filed statements of use.

2 Registration No. 4267267 (standard characters), issued January 1, 2013; renewed.

3 Registration No. 727786 (typed form), issued February 20, 1962; renewed. There is no
substantive difference between “standard character” marks and marks in “typed” form. In re
Viterra Inc., 671 F.3d 1358, 101 USPQ2d 1905, 1909 n.2 (Fed. Cir. 2012) (“until 2003,
‘standard character’ marks formerly were known as ‘typed’ marks, but the preferred
nomenclature was changed in 2003 to conform to the Madrid Protocol ... we do not see
anything in the 2003 amendments that substantively alters our interpretation of the scope
of such marks”).

4 Registration No. 1970590 (typed form), issued April 23, 1996; renewed.

5 Registration No. 3632812 (standard characters, “RESERVE” disclaimed), issued June 2,
2009; renewed.

6 Registration No. 4407601 (standard characters), issued September 24, 2013; Section 8
Declaration accepted, Section 15 Declaration acknowledged.

7 Registration No. 6159151 (standard characters), issued September 22, 2020 (the “151
Registration”).

8 Opposer also pleaded ownership of Registration Nos. 4708400 and 4984691, but those
registrations have been cancelled.

9 Opposer also pled that Applicant did not have a bona fide intent to use its mark at the time
it filed its involved applications. However, Opposer did not pursue that claim at trial, and it
is therefore waived. Alcatraz Media, Inc. v. Chesapeake Marine Tour Inc., 107 USPQ2d 1750,
1753 (TTAB 2013), aff'd 565 F. App’x 900 (Fed. Cir. 2014).

2
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its answer, Applicant denies the salient allegations in the notice of opposition and
asserts “affirmative defenses” which in fact merely amplify its denials.

I. The Record and Opposer’s Evidentiary Objection

The record consists of the pleadings, and, by operation of Trademark Rule
2.122(b), 37 C.F.R. § 2.122(b), the files of Applicant’s involved applications. In
addition, Opposer submitted:

Testimony Declaration of Chris Noll, its Branded Spirits
Finance Director, and the exhibit thereto (“Noll Dec.”). 23
TTABVUE.

Testimony Declaration of Fletcher Buchman, its Vice
President of Marketing, and the exhibits thereto
(“Buchman Dec.”). 25 TTABVUE.

Testimony Declaration of Eric Winter, its Whiskey Brand
Manager, and the exhibits thereto (“Winter Dec.”). 26
TTABVUE.

First Notice of Reliance (“NOR 1”) on 1its pleaded
registrations, Applicant’s discovery responses and Internet
printouts. 32 TTABVUE.

Second Notice of Reliance (“NOR 2”) on portions of its
discovery deposition of Applicant under Fed. R. Civ. P.
30(b)(6), including certain exhibits to the deposition (“App.
Tr.”). 28, 29 and 46 TTABVUE.

Applicant introduced:
NOR on third-party registrations, Internet printouts,
Opposer’s discovery responses and additional portions of
Opposer’s discovery deposition of Applicant submitted “so
as to make not misleading what was offered by” Opposer.
33 TTABVUE.
On the last day of Applicant’s testimony period, Opposer objected, 35 TTABVUE,

to Exhibits 84-86 of Applicant’s NOR, 34 TTABVUE 12-16, and Opposer restated its

3
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objections in its Trial Brief. 37 TTABVUE 54-57. Opposer argues that Applicant
“Improperly submitted” these exhibits, comprised of portions of Opposer’s discovery
deposition of Applicant, “as trial testimony,” pointing out that as a general rule “a
party may not submit into the record by notice of reliance [discovery] deposition
testimony of its own witness.” 35 TTABVUE 2-3; 37 TTABVUE 54-55. According to
Opposer, none of the exceptions to this general rule provided in Trademark Rule
2.120(k)(2) apply, and even though Trademark Rule 2.120(k)(4) under certain
circumstances allows submission of portions of a discovery deposition “which should
in fairness be considered so as to make not misleading what was offered by the
submitting party,” Applicant failed to comply with this Rule. Applicant argues that
it complied with Trademark Rule 2.120(k)(4). 39 TTABVUE 37-38.

We agree with Applicant, and therefore Opposer’s objection is overruled.
Applicant’s notice of reliance states “why [Applicant] needs to rely upon each
additional part [of the deposition] listedin” its NOR. Trademark Rule 2.120(k)(4). In
fact, Applicant submitted five additional pages from Opposer’s discovery deposition
of Applicant to provide “additional context” concerning Applicant’s “product
composition” and “product development,” as well as “actual confusion.” 33 TTABVUE
9. While Opposer contends that the additional pages Applicant introduced “are not
related in any way to the excerpts submitted by” Opposer, 37 TTABVUE 56-57, we
disagree. As Applicant points out, Opposer’s reasons for introducing its chosen

excerpts of the discovery deposition were described quite broadly, 28 TTABVUE 2,
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and Applicant’s reasons for introducing additional pages fall within Opposer’s broad
descriptions.

II. Relevant Facts

The partiesboth offer alcoholic beverages under marks incorporating or consisting
of the term “REBEL.” Applicant’s beverages are mixed, “ready-to-drink” cocktails
“produced from a brewed malt base.” Opposer’s primary productis whiskey, and more
specifically bourbon.

A. Opposer and its REBEL Brand

Opposer “is a leading producer, bottler, importer, and marketer of beverage
alcohol products with a large portfolio of brands and offerings.” 25 TTABVUE 2
(Buchman Dec. § 3). Opposer’s pleaded REBEL marks all identify products in what
Opposer refers to as its “Rebel Product Line.” 26 TTABVUE 3 (Winter Dec. § 5). The
Rebel Product Line “traces back to at least as early as 1936,” but Opposer did not
acquire the Rebel Product Line until 1999. Id. The original product in the Rebel
Product Line was REBEL YELL bourbon. Id. at 4 (Winter Dec. § 7). Today, the Rebel
Product Line is comprised of whiskey spirits “in varying styles and proofs.” Id. at 3
(Winter Dec. q 6).

“Stemming from feedback centered on the ‘Rebel’ aspect of ‘REBEL YELL,
[Opposer] updated and evolved the Rebel Product Line’s marketing since its 1999
acquisition to encompass the ‘rebel spirit’ concept — a creative play on words as the
phrase denotes a person with a rebellious nature and because the product is a spirit
... Id. at 4 (Winter Dec. 4 9). In 2020, the brand name was shortened “to just

‘REBEL,” as shown below:
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;'(i('.'(‘

10-Year Single Barel Straight Rye Whiskey
Soubon

Id. at 4-5 (Winter Dec. 9 11-12).

The REBEL brand is marked by “characteristics of defiance, freedom, attitude,
and rebel spirit.” Id. (Winter Dec. § 10). Opposer’s “Brand Voice,” or “idealized
personality taken on and conveyedin all of the brand’s communications,” emphasizes

bb N1

the terms “authentic,” “confident” and “unapologetic,” and concludes “And so long as
there is a status quo to rally against, Rebel Yell will make its place among the risk
takers, the rule breakers, and the noisemakers.” Id. at 11-12 (Winter Dec. 9 28-29).

Opposer’s “Brand Voice” for the Rebel Product Line is reproduced in its entirety

below:

Brand Voice

Authentic » Confident « Unapologetic

[

Each generation writes its own story of rebellion. The new laws of the land,
written in the streets, the dive bars, and voting booths. At record stores and
kitchen tables. The music. The style. The cult classics and protest songs. All
working together to realize a new American dream, forged for a new era

And so long as there is a status quo to rally against, Rebel Yell will make its
place among the risk takers, the rule breakers, and the noisemakers
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Id. “[M]essaging and communication under the Rebel Product Line utilize edgy, often
blunt language such as ‘Damn Straight It’s Smooth,” ‘Never Go Quietly,” and ‘Crash
Our House’ with the intent of ‘speaking the language’ and using the same tone and
voice often spoken by rebellious individuals.” Id. at 12 (Winter Dec. § 33).

“[T]he Rebel Product Line is one of [Opposer’s] highest selling brands.” Id. at 14
(Winter Dec. § 40). While the figures are designated “Confidential,” the Rebel Product
Line’s sales are not insignificant, and more than doubled between 2015 and 2021. Id.
On the other hand, the Rebel Product Line’s sales are substantially less than the
sales of other alcohol beverage brands found to be “famous” for likelihood of confusion
purposes. Similarly, Opposer’s marketing expenditures for the Rebel Product Line
are higher than those of many small businesses, but not on par with expenditures
made by owners of many “famous” brands. Id. at 14-15 (Winter Dec. 9 41).

Opposer’s Rebel Bourbon Facebook page’s 251,741 “likes” and 251,668 “followers”
appear to be consistent with the level of consumer recognition the REBEL brand
enjoys. Id. at 15-16 (Winter Dec. 9 45). In any event, Opposer contends that the Rebel
Product Line outsells “well-known brands such as Blanton’s Bourbon, Barton,
Sazerac Rye Whiskey, Booker’s Bourbon, and Pappy Van Winkle, to name just a few.”
Id. at 22 (Winter Dec. § 78). “[P]roducts in the Rebel Product Line have received
numerous awards and recognition in spirits competitions across the years.” Id. at 22-
26 (Winter Dec. 9 79-83).

The Rebel Product Line has also received media coverage, although with perhaps

one or two exceptions most of this coverage has not appeared in mainstream, well-
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known publications, but instead in specialized publications or websites, most of which
appear to be liquor- or whiskey-focused and fairly obscure. Id. at 26-28 and 32
TTABVUE 243-374 (Winter Dec. 9 84-97 and Exs. 33-45). Opposer has not
submitted circulation figures for the publications or “hit counts” for the websites.

Billy Idol’s song “Rebel Yell” was “inspired” by REBEL YELL bourbon, and his
album of the same name was certified as “double platinum,” meaning that 2,000,000
copies were shipped “across the United States.” 26 TTABVUE 28-29 (Winter Dec.
9 98). However, there is no evidence that consumers are aware of the connection
between the song and album title and Opposer’s Rebel Product Line.

B. Applicant and Its TWELVE5’S REBEL Mark

Applicant manufactures “hard” coffee and tea, which are “flavored malt beverage
products typically ranging four to five percent alcohol by volume.” 46 TTABVUE 12
(App. Tr. 15). The products are “derived” from a malt base. Id. Applicant’s hard coffee
products are depicted in the following excerpts from its website, one of which shows

Applicant’s “Bourbon Caramel Hard Latte”:
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HARD CHOICE

HARD LATTE PRODUCTS

REBEL Hard Coffee is only made with natural ingredients. A
Dangerously Delicious blend of cream, malt, natural flavors, and
Arabica coffee that's nothing short of extraordinary.

bourbon caramel

new! hard hard latte

coffee Our Seasonal Hard Bourbon Caramel Lattes bring

Variety 8- a perfect trio together for a smooth, delectable
beverage. Dangercusly delicicus caramel and

paCR bourben notes followed with a creamy, rich finish,

The new REBEL Hard Coffee
variety 8-pack is here.
Starring fan-favorites Mocha
Hard Latte and Vanilla Hard

our Hard Bourbon Caramel Lattes take you to the
fringes of extracrdinary.

Enjoy REBEL Bourbon Caramel Lattes as a classy,

Latte and introducing two

NEW and decidedly different Exhibit after-dinner drink, warmed up for coziness on a
hard latte flavors ... *drum 0002 winter morning, or paired with your favorite

roll* Maple Pecan Hard Latte bourbon for an extra punch.

and Salted Caramel Hard

pmicoffes-products u Learn Mere

Id. at 13-18, 21 and 28 TTABVUE 6-16 (App. Tr. 19-24, 27 and Exs. 2, 3). See also 28
TTABVUE 14-16 (Applicant’s hard tea products). As shown, the Bourbon Caramel
Hard Latte is bourbon-flavored, and it may also be “paired with your favorite bourbon
for an extra punch.” Id. In fact, Applicant promotes different flavorsofits hard coffee
as cocktail ingredients, and in some of the cocktail recipes it provides, liquor,

including bourbon and other whiskey, is an ingredient, as shown below:

kentucky comfort

INGREDIENTS

» REBEL Hard Coffee — Mocha Latte or Bourbon Caramel Latte
» Bourbon whiskey

» Hazelnut liquor

PREPARATION

1) Add ice to a lowball-type glass

2) Add 1 shot (oz) bourbon whiskey
3) Add 1 shot (oz) hazelnut liquor

4) Add REBEL Hard Coffee to fill glass

46 TTABVUE 24-27 and 28 TTABVUE 18-21 (App. Tr. 30-33 and Ex. 4).
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The term “TWELVES5” in Applicant’s mark refers to December 5th (12/5), the day
prohibition was repealed. 46 TTABVUE 10-11 (App. Tr. 13-14). The term “REBEL”
in Applicant’s mark is intended to convey a meaning and create a commercial
impression similar or analogous to Opposer’s “Brand Voice” for its Rebel Product
Line. 46 TTABVUE 59 and 29 TTABVUE 165, 189 (App. Tr. 78 and Exs. 7, 8).

C. Coffee, Tea and Fruit-Flavored Cocktails Are Sometimes Made from a

Malt Base, and Sometimes Contain Whiskey, Including Opposer’s
Whiskey

A number of cocktails feature whiskey mixed with coffee, as revealed by recipes
distributed online. 26 TTABVUE 18-19 and 32 TTABVUE 92-164 (Winter Dec. 9 55-
64 and Exs. 15-24). In fact, Opposer itself distributes recipes for “boozy coffee,” such
as the REBEL ROUSER (REBEL YELL bourbon and cold brew coffee) and the ROOT
BREW (REBEL bourbon, mint simple syrup, cold brew coffee, black walnut bitters,
and espresso caramels). 26 TTABVUE 18, 61, 63-64 (Winter Dec. 9 51-52 and Exs.
126 and 127). Opposer also “promotes use of REBEL products in other products with
fruit juices, teas, and ciders.” Id. at 20-21 and 32 TTABVUE 166-210 (Winter Dec.
99 65-72 and Exs. 25-30).

Moreover, “many brands who traditionally focused on products in the spirits
category” are “expanding into the ready-to-drink category, including offering
cocktails, hard seltzers, and flavored malt beverages under the same brand names as
their main products.” 26 TTABVUE 29 (Winter Dec. 4 100). For example, the owner
of the JACK DANIEL’S whiskey brand now “also sells ready to drink cocktails,
including malt beverages, under the JACK DANIEL’S mark,” and although vodkais

the “core” SMIRNOFF product, that mark is also used “to brand pre-mixed cocktails,
10
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malt beverages and seltzers.” Id. and 32 TTABVUE 376-398 (Winter Dec. 9 101-102
and Exs. 46-49). See also 26 TTABVUE 29-30 and 32 TTABVUE 400-435 (Winter Dec.
99 103-109 and Exs. 50-58) (similar evidence regarding KAHLUA, FIREBALL, JOSE
CUERVO, SAUZA, JIM BEAM, HORNITOS and CROWN ROYAL). The same thing
happens in reverse, as some beer brands now also offer distilled spirit products under
brands traditionally associated with beer or other malt beverages. 26 TTABVUE 30-
31 and 32 TTABVUE 437-461 (Winter Dec. 9 110-114 and Exs. 59-63) (regarding
NATURAL LIGHT, PABST BLUE RIBBON, TRULY HARD SELTZER and
LAGUNITAS).

D. The Successes and Failures of Opposer’s Enforcement Efforts

Opposer has “an active enforcement program to protectits rights in its trademark
registrations and common law rights.” 25 TTABVUE 9 (Buchman Dec. 9 14). It sends
many cease and desist letters to users of REBEL-formative marks for alcoholic
beverages, and the recipients of these letters often stop using the REBEL-formative
marks or otherwise comply with Opposer’s demands. Id. at 9-16, 31-97 (Buchman
Dec. 949 17-38 and Exs. 97-117). Opposer also successfully challenges the registration
of REBEL-formative marks for alcoholic beverages. Id. at 16-20 and 32 TTABVUE
524-667 (Buchman Dec. 9 39-51 and Exs. 83-94).

On the other hand, as Applicant points out, notwithstanding Opposers
enforcement efforts there remain a number of REBEL marks used or registered for
alcoholic beverages. 33 TTABVUE 12-220, 338-395. The following third-party

registrations identify distilled spirits:

11
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Mark/Reg. No.

Goods

Owner

FOR ARTISTS, REBELS,
AND WANDERERS

Reg. No. 6148856

distilled spirits

Tacos High Desert Spirits,
LLC

RUGGED REFINED
REBELLIOUS
(“REFINED?” disclaimed)

Reg. No. 6325610

whiskey; bourbon whisky;
distilled spirits; liquor;
whiskey spirits

Distillery 291, Inc.

TASTEFULLY
REBELLIOUS

Reg. No. 6570391

alcohol, namely, distilled
blue agave liquor

RNR IP Holdings, LL.C

Id. at 34-36, 203-206, 208-211. There are also a number of third-party registrations

that identify beer, which we discussin more detail below. Id. at 75-164, 169-177, 213-

221. The remaining alcoholic beverage third-party registrations are for other types of

alcoholic beverages, primarily wine. Id. at 12-33, 38-74, 178-202.10

Applicant also relies on Internet evidence that appears to show third-party use of

REBEL-formative marks. 33 TTABVUE 338-395. However, much of this evidence

shows use for wine, or services, such as bars, restaurants and breweries. Applicant

relies on only one Internet printout that appears to show use of REBEL for distilled

spirits, as shown below:

10 Applicant also introduced third-party registrations of REBEL-formative marks used for
goods and services that are further afield, such as non-alcoholic beverages, ice cream and bar

and restaurant services.

12
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1132 AM Smokeheac Rum Rebel Whisky | Total Wine & More Exhibit 70

Shop our bestdeals! Shop Deals Details

I
%

i

@

Home \ Spirits | Scotch | Single Malt \ Smokehead Rum Rebel Whisky

PREMIUM SELECTION

Smokehead Rum Rebel Whisky

750ml

Scotland- This rebel is a rich, peaty, salty Smokehead colliding beautifully with spicy. sweet Carribean Rum casks. Immense
smoke and spice takes on citrus, banana. pear drops and hints of honey. Double Gold- San Francisco Spirits Competition.

BRAND Smokehead
COUNTRY  Scotland
STATE  Jslay & Islands
SPIRITSTYPE  Scotch
SPIRITSSTYLE  Single Malt
ABV  46%

TASTE Intense, Smoke, Spice, Citrus, Complex
Earn Rewards I
SKU  236988750-1

https:/Awww totahwine com/soirtsiscotchisingle-malt'smokehe ad-rum-rebel-whisky/p/23888875075=2301 Bigrules=true

33 TTABVUE 338. It also relies on Internet evidence that appears to show use of
REBEL-formative marks for beer, which are discussed in more detail below. Id. at
347-351, 364-366, 370-386.

II1. Entitlement to a Statutory Cause of Action

Entitlement to a statutory cause of action is a requirement in every inter partes
case. Australian Therapeutic Supplies Pty. Ltd. v. Naked TM, LLC, 965 F.3d 1370,
2020 USPQ2d 10837, at *3 (Fed. Cir. 2020), cert. denied, 142 S.Ct. 82 (2021) (citing

Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 U.S. 118, 125-26 (2014)).
13
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A party in the position of plaintiff may oppose registration of a mark when doing so
1s within the zone of interests protected by the statute and it has a reasonable belief
in damage that would be proximately caused by registration of the mark. Corcamore,
LLCv. SFM, LLC, 978 F.3d 1298, 2020 USPQ2d 11277, at *6-7 (Fed. Cir. 2020), cert.
denied, 141 S.Ct. 2671 (2021) (holding that the test in Lexmark is met by
demonstrating a real interestinopposingor cancelling a registration of a mark, which
satisfies the zone-of-interests requirement, and a reasonable beliefin damage by the
registration of a mark, which demonstrates damage proximately caused by
registration of the mark). Here, Opposer’s pleaded registrations, 32 TTABVUE 16-
61, establish that it is entitled to oppose registration of Applicant’s mark on the
ground of likelihood of confusion. Cunningham v. Laser Golf Corp., 222 F.3d 943, 55
USPQ2d 1842, 1844 (Fed. Cir. 2000) (registration establishes “standing”).

IV. Priority

Because Opposer’s pleaded registrations are of record, and Applicant has not
counterclaimed to cancel them, priority is not at issue with respect to the marks and
goods identified therein. King Candy Co. v. Eunice King’s Kitchen, Inc., 496 F.2d
1400, 182 USPQ 108, 110 (CCPA 1974).

V. Likelihood of Confusion

Our determination under Section 2(d) is based on an analysis of all of the
probative evidence of record bearing on the likelihood of confusion. In re E.I. du Pont
de Nemours & Co., 476 F.2d 1357, 177 USPQ 563, 567 (CCPA 1973) (setting forth
factors to be considered); see also In re Majestic Distilling Co., 315 F.3d 1311, 65

USPQ2d 1201, 1203 (Fed. Cir. 2003). In any likelihood of confusion analysis, two key
14
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considerations are the similarities between the marks and the similarities between
the goods. See Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192
USPQ 24, 29 (CCPA 1976) (“The fundamental inquiry mandated by § 2(d) goes to the
cumulative effect of differences in the essential characteristics of the goods and
differences in the marks.”).

Opposer bears the burden of establishing that there is a likelihood of confusion by
a preponderance of the evidence. Cunningham, 55 USPQ2d at 1848. We consider the
likelihood of confusion factors about which there is evidence and argument. See In re
Guild Mortg. Co., 912 F.3d 1376, 129 USPQ2d 1160, 1162-63 (Fed. Cir. 2019).

We focusour analysis on the mark in Opposer’spleaded ’151 Registration (REBEL
in standard characters for “distilled spirits”). If we find confusion likely between that
pleaded mark and Applicant’s involved mark, we need not consider the likelihood of
confusionbetween Applicant’s mark and Opposer’sother pleaded marks. On the other
hand, if we find no likelihood of confusion between the mark in the pleaded ’151
Registration and Applicant’s mark, we would not find confusion likely between
Applicant’s mark and Opposer’s other pleaded marks. In re Max Capital Grp., 93
USPQ2d 1243, 1245 (TTAB 2010).

A. The Goods, and Their Channels of Trade and Classes of Consumers

As we consider the goods, we keep in mind that they need not be identical or even
competitive in order to find a likelihood of confusion. Rather, the question is whether
the goods are marketed in a manner that “could give rise to the mistaken belief that
[the] goods emanate from the same source.” Coach Services Inc. v. Triumph Learning

LLC, 668 F.3d 1356, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012) (quoting 7-Eleven Inc.
15
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v. Wechsler, 83 USPQ2d 1715, 1724 (TTAB 2007)). See also Hewlett-Packard Co. v.
Packard Press Inc., 227 F.3d 1261, 62 USPQ2d 1001, 1004 (Fed. Cir. 2002) (“Even if
the goods and services in question are not identical, the consuming public may
perceive them as related enough to cause confusion about the source or origin of the
goods and services.”); Recot, Inc. v. Benton, 214 F.3d 1322, 54 USPQ2d 1894, 1898
(Fed. Cir.2000) (“evenifthe goodsin question are different from, and thus not related
to, one another in kind, the same goods can be related in the mind of the consuming
public as to the origin of the goods”); Kohler Co. v. Baldwin Hardware Corp., 82
USPQ2d 1100, 1109 (2007).

Here, Applicant’s “hard coffee,” “hard tea” and other goods, and Opposers
“distilled spirits,” are all alcoholic beverages. While “[t]here is no per se rule that
holds that all alcoholic beverages are related,” In re White Rock Distilleries, Inc, 92
USPQ2d 1282, 1285 (TTAB 2009), in this case the record amply demonstrates a
relationship between the parties’ goods.

Indeed, “hard” coffee and tea and pre-mixed cocktails, including some “produced
from a brewed malt base,” such as Applicant’s goods, are offered under the same
marks as distilled spirits, such as Opposer’s goods. For example, JACK DANIEL’S is

used for not only whiskey but also alcoholic malt beverages:

16
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3116122, 2:35 PM Country Cocktails | Jack Daniel's

»&\\DANI[[I:

OUR PRODUCTS <COUNTRY COCKTAILS

INTRODUCING NEW
SOUTHERN CITRUS

An enticing blend of grapefruit and citrus flavors
with a soft hint of Tennessee Whiskey. Our latest
Country Cocktail is smooth, refreshing, and just
in time for summer.

26 TTABVUE 29 and 32 TTABVUE 382 (Winter Dec. §J 101 and Ex. 47). Similarly,

SMIRNOFF is used not only for vodka, but also for alcoholic malt beverages:
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26 TTABVUE 29 and 32 TTABVUE 387 (Winter Dec. § 102 and Ex. 48). And
FIREBALL is used for not just cinnamon-flavored whisky, but also “lemonade” and

“apple” malt beverages:

ST rebaT Camonade -
g\v‘,?‘BAl( “\v’. 1({

WHISKY
WHISKY

PRODUCTS
SWAG PRODUCTS

FIREBALL X LEMONADE FIREBALL X APPLE

A BOLD BLEND OF FRESH LEMONADE FLAVOR AND A REFRESHING BLEND OF CRISP APPLE FLAVOR AND
THE TEMPTING TASE OF CINNAMON. GO AHEAD ... THE TEMPTING TASTE OF FIREBALL. GO AHEAD ...
UNLEASH THE DRAGON. UNLEASH THE DRAGON.

26 TTABVUE 30 and 32 TTABVUE 410-14 (Winter Dec. § 104 and Exs. 52, 53).
Consumers are also accustomed to seeing sources of liquor and liqueurs offering
ready-to-drink cocktails made from liquor or liqueur, as opposed to being “produced
from a brewed malt base.” These include: KAHLUA (coffee liqueur and ready-to-drink
cocktails such as a mudslide and white Russian); JOSE CUERVO (tequila and the
brand’s PLAYAMAR ready-to-drink seltzer grapefruit cocktail); SAUZA (tequila and
the brand’s AGUA FUERTE “spiked sparkling water”); JIM BEAM (bourbon and the
brand’s bourbon and seltzer “classic highball”); HORNITOS (tequila and the brand’s
mango tequila seltzer); and CROWN ROYAL (whisky and the brand’s peach tea,
whisky and cola and apple cocktails). 26 TTABVUE 29-30 and 32 TTABVUE 416-435

(Winter Dec. 9 103, 105-109 and Exs. 54-58).
18
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Conversely, producers of malt beverages, including beer, offer distilled spirits
under the same mark. For example, NATURAL LIGHT is used for beer and flavored

vodka:

W [ THIRSTY? HISTORY(HISTORY/) ~ PROGRAMS  LETS BE BROSULI

““" NATURAL LIGHT LEMONADE FLAVORED VODKA

The reason it took us 44 years to come out with 2 vodka is we were actually making sure it had the
right balance of juicy lemonade flavor, while still being extra smooth. It's quadruple distilled 5o let's
just say it was worth the wait.

26 TTABVUE 30 and 32 TTABVUE 437-446 (Winter Dec. § 111 and Exs. 59, 60).
Moreover: the PABST BLUE RIBBON mark, known for beer, is now also used for
whiskey; the TRULY HARD SELTZER mark, known for “hard seltzer” malt
beverages, is now also used for flavored vodka; and LAGUNITAS, a beer brand, now

offers spiked tea under the same mark:
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Fpsdpsbertba o)

hitps/ on.comvblue-ribbr hiskey!

INTRODUCING
BLUE RIBBON WHISKEY

FIND IT ON SHELVES
IN:

COLORADO FLORIDA
WASHINGTON ILLINOIS
WISCONSIN OREGON
TEXAS

TO BE THE FIRST TO
FIND OUT UPDATES
ABOUT WHAT WE'RE
BREWING UP ON OUR
175TH YEAR, SIGN UP
BELOW:

EXHIH|

SuBMIT

Jacob Bestwould have been making whiskey before
beer in 1844 some 174 years ago. He was trying to
create an easy drinking whiskey that was better than
the less-than-desired imports on the market, As
history would show, he did create something amazing
—but itwas baer, notwhiskey.

175 years later, we are following Jacobslead and
launching Blue Ribbon Whiskey, We have done our
bestto create anamazing mixable, drinkable and
shareable whiskey that can be mixed. shot or
transformedinto acocktal,

We create this whiskey to be drunk, not judged, Just
like our beer,

We'velaunched Blue Rinbon Whiskey in several
states across the United States (with mare stil to
come),

FOOD&WINE

HOME > NEWS

Truly Hard Seltzer Is Now
Making Flavored Vodka

The brand teamed up with spirits experts at Beam Suntory to release three debut
flavors.

8y Mike Pomranz | March07,2022

" f r8 ] ‘ L4 "\!el:w '"'mu

CREDIT: COURTESY OF TRULY HARD SELTZER

When the beer industry was struggling. hard selizer showed up to help give
brewerles new life. But whart's the answer when the hard seltzer category starts
struggling? How about vodka?

11/8/21, 5:10 PM

News  Obits

Search...

Lagunitas Brewing Co. goes beyond beer with a spiked tea drink

Sports  Business

Lagunitas Brewing Co. goes beyond beer with a spiked tea
drink
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26 TTABVUE 30-31 and 32 TTABVUE 448-461 (Winter Dec. § 112-114 and Exs. 61-
63).

Moreover, the parties’ goods are commonly used together in cocktails. In fact,
Applicant promotes its goods for use with distilled spirits, including bourbon,
Opposer’s primary product, suggesting on its website that its bourbon caramel hard
latte be “paired with your favorite bourbon for an extra punch.” 46 TTABVUE 13-18,
21 and 28 TTABVUE 10 (App. Tr. 19-24, 27 and Ex. 2). Applicant also promotes
cocktail recipes featuring its hard coffee on the one hand and whiskey, other liquors

or liqueurs on the other, as shown below:

peanut butter cup

INGREDIENTS
» REBEL Hard Coffee — Vanilla or Mocha Latte
» Skrewball® whiskey

» ipped cream & Reese’s

salted nut roll

INGREDIENTS

» REBEL Hard Coffee — Vanilla or Mocha Latte
» Butterscotch liqueur

» RumChata” liqueur

» Whipped cream & caramel sauce (optional)

PREPARATION

1) Add ice to a lowball-type glass

2) Add 1 shot (oz) of Skrewball whiskey

3) Add REBEL Hard Coffee to fill glass

4) Stir. Top with whipped cream and crushed™
Reese’s” if desired

PREPARATION

1) Add ice to a lowball glass

2) Add 1 shot (0z) of butterscotch liqueur

3) Add 1 shot (0z) of RumChata liqueur

4) Add REBEL Hard Coffee to fill the glass

5) Stir. Then top with whipped cream and drizzlé"
with caramel as desired

rebel russian

kentucky comfort
INGREDIENTS
» REBEL Hard Coffee — Cold Brew or Vanilla Latte INGREDIENTS
» Vodka » REBEL Hard Coffee — Mocha Latte or Bourbon Caramel Latte
SR » Bourbon whiskey

» Hazelnut liquor
PREPARATION

1) Add ice to a lowball-type glass

2) Add 1 shot (0z) vodka

3) Add 1 shot (0z) rum

4) Add REBEL Hard Coffee to fill glass

PREPARATION

1) Add ice to a lowball-type glass

2) Add 1 shot (oz) bourbon whiskey
3) Add 1 shot (0z) hazelnut liquor

4) Add REBEL Hard Coffee to fill glass

R

46 TTABVUE 24-27 and 28 TTABVUE 20-21 (App. Tr. 30-33 and Ex. 4).

Similarly, Opposer promotes its goods for use with coffee, tea and fruit flavors, as

shown below:
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ROOT BREW

You've had a boozy coffee drink before. But not like this one.

f ¥ ®

YIELDS
1

INGREDIENTS

2 ounces Rebel Bourbon Root Beer
Whiskey

1 ounce mint simple syrup

1 ounce cold brew coffee

4 dashes black walnut bitters
Espresso caramels, for garnish

DIRECTIONS

Add first four ingredients to a cocktail
shaker filled with ice and shake. Strain

26 TTABVUE 18, 20 61, 63-64 and 32 TTABVUE 166-175 (Winter Dec. 9 51-52, 65-
69 and Exs. 25-27, 126-27). The parties are far from alone in promoting cocktail
recipes which combine coffee, tea or fruit flavors with distilled spirts. See e.g. id. at
18-21 and 32 TTABVUE 92-164, 178-210 (Winter Dec. 49 54-64, 70-72 and Exs. 15-
24, 28-30).

This evidence makes clear that the parties’ goods are related. Indeed, in In re
Davia, 110 USPQ2d 1810, 1815 (TTAB 2014), we found agave sweeteners and pepper

sauce “functionally related,” in part because they are “commonly used together” and
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in part because they are “often called for as ingredients in the same recipes.” This
case 1s analogous, in that Applicant suggests that its goods could be used with
distilled spirits (Opposer’s goods), and Opposer suggests that its goods may be mixed
with core ingredients and flavors of Applicant’s goods (coffee, tea and fruit).

Furthermore, the record is replete with Irish coffee and other cocktail recipes
calling for products encompassed by Opposer’sidentification of goods to be mixed with
the core ingredients of Applicant’s goods. It is settled that complementary goods may
be found related. See In re Martin’s Famous Pastry Shoppe, Inc., 748 F.2d 1565, 223
USPQ 1289, 1290 (Fed. Cir. 1984) (bread and cheese); Gen. Mills, Inc. v. Fage Dairy
Processing Indus. SA, 100 USPQ2d 1584, 1597-98 (TTAB 2011), judgment set aside
on other grounds, 110 USPQ2d 1679 (TTAB 2014) (cereal and yogurt); In re Toshiba
Med. Sys. Corp., 91 USPQ2d 1266, 1272 (TTAB 2009) (medical magnetic resonance
1maging diagnostic apparatus and medical diagnostic apparatus, namely, medical
ultrasound device); In re Vienna Sausage Mfg. Co., 230 USPQ 799 (TTAB 1986)
(sausage and cheese).

The parties’ related goods are also sold in the same channels of trade.In fact, they
are sold in the same online liquor stores, and by searching “rebel” on certain liquor
stores’websites, consumers will be presented with both parties’ goods, side-by-side or
one on top of the otherin the same search results. 26 TTABVUE 31-32, 66-80 (Winter
Dec. 99 115-131 and Exs. 130-133). Of course, the sale of alcohol is strictly controlled,
and as a result producers such as Applicant and Opposer must sell to distributors,

who in turn sell to retailers, including liquor stores, and, depending on the state,
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perhaps grocery or other types of retailers. Compare 25 TTABVUE 3-4 (Buchman
Dec. 99 6-8) with 46 TTABVUE 31-24 (App. Tr. 43-47). The point here, however, is
that in each state, alcoholic beverages such as those identified in the involved
applications and pleaded registrations are sold together in particular, limited types
of legally-approved stores. While the parties’ goods may be sold in different sections
of these stores, that is not enough to avoid confusion given the complementary nature
of the goods:

If twoingredients, however, are found to be complementary

in that they are sold in the same stores to the same

consumers for the same, related or complementary end use,

consumers are likely to be confused upon encountering the

goods under the same or similar marks even though the

goods may be found in different areas within a store. Here,

the recipes submitted by the examining attorney show that

pepper sauce and agave nectar are complementary since,

in preparing certain foods and beverages, where the

combination of sweet and hot flavors is common, pepper

sauce and agave nectar are frequently blended together for

flavor.
In re Davia, 110 USPQ2d at 1816.

The classes of consumers for the parties’ goods are also the same. In fact, the
partiesin this case and many third-parties distribute recipes calling for the parties’
goods or highly similar goods to be mixed together in cocktails, or in the case of
Applicant’s hard coffee and bourbon (Opposer’s primary product), “paired for an extra

punch.”

These factors weigh in favor of finding a likelihood of confusion.
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B. Strength of Opposer’s Mark

Before addressing the marks themselves, we consider the strength of Opposer’s
mark, to ascertain the scope of protection to which it is entitled. There are two types
of strength: conceptual and commercial. In re Chippendales USA, Inc., 622 F.3d 1346,
96 USPQ2d 1681, 1686 (Fed. Cir. 2010) (“A mark’s strength is measured both by its
conceptual strength ... and its marketplace strength ....”).

1. Fame/Commercial Strength

Turning first to fame, the fifth du Pont factor, Opposer alleges that its pleaded
marks are “famous and strong.” 37 TTABVUE 38. Fame is not “an all-or-nothing”
proposition, Joseph Phelps Vineyards, LLC v. Fairmont Holdings, LLC, 857 F.3d
1323, 122 USPQ2d 1733, 1734-35 (Fed. Cir. 2017), and thus we must determine
where to place REBEL on the “spectrum” of marks, which ranges from “very strong
to very weak.” Palm Bay Imps. Inc. v. Veuve Clicquot Ponsardin Maison Fondee En
1772, 396 F.3d 1369, 73 USPQ2d 1689, 1694 (Fed. Cir. 2005) (quoting In re Coors
Brewing Co., 343 F.3d 1340, 68 USPQ2d 1059, 1063 (Fed. Cir. 2003)). The stronger
the mark, the greater the scope of protection to which it is entitled. Tao Licensing,
LLCv. Bender Consulting Ltd., 125 USPQ2d 1043, 1056 (TTAB 2017) (“A very strong
mark receives a wider latitude of legal protection in the likelihood of confusion
analysis.”); Nike, Inc. v. WNBA Enters., LLC, 85 USPQ2d 1187, 1198 (TTAB 2007).
Moreover, when a mark is famous, that plays a dominant role in the likelihood of
confusion analysis. Bose Corp. v. @SC Audio Prods., Inc., 293 F.3d 1367, 63 USPQ2d
1303, 1305 (Fed. Cir. 2002) (quoting Recot, 54 USPQ2d at 1897; Kenner Parker Toys,

Inc. v. Rose Art Indus., Inc., 963 F.2d 350, 22 USPQ2d 1453, 1456 (Fed. Cir. 1992).
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Fame “of a mark may be measured indirectly, among other things, by the volume
of sales and advertising expenditures of the goods traveling under the mark, and by
the length of time those indicia of commercial awareness have been evident.” Bose,
63 USPQ2d at 1305. Other relevant factors include “length of use of the mark, market
share, brand awareness, licensing activities, and variety of goods bearing the mark.”
Coach Seruvs. Inc. v. Triumph Learning LLC, 668 F.3d 1356, 101 USPQ2d 1713, 1720
(Fed. Cir. 2012).

Here, Opposer’s evidence falls well short of establishing that any of its pleaded
marks are famous. In fact, Opposer’s confidential sales and advertising expenses are
not on par with the sales of and expenses associated with marks found to be famous
in Board cases, including alcoholic beverage cases. Cf. Palm Bay, 73 USPQ2d at 1695
(“VEUVE CLICQUOT champagne is the second leading brand sold in the U.S.”);
Kimberly-Clark Corp. v. H. Douglas Enters., Ltd., 774 F.2d 1144, 227 USPQ 541, 542
(Fed. Cir. 1985) (HUGGIES for diapers found famous based in part on “over $300
million in sales and over $15 million in advertising in the year 1982 alone”);
Anheuser-Busch, LLC v. Innovopak Sys. Pty Ltd., 115 USPQ2d 1816, 1821 (TTAB
2015) (“Altogether, beer sold under the BUDWEISER and BUD marks (and
variations) account for thirty percent of the domestic market.”).

While Applicantindicated that the Rebel Product Line outsells what Opposer calls
several “well-known” whiskey brands, it failed to indicate where the Rebel Product
Line ranks in the whiskey or bourbon market as a whole. In other words, “[w]e have

no context for opposer’s advertising and sales figures,” or its other evidence of
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strength, “such as how the figures for [products bearing Opposer’s pleaded marks]
compare with that for other brands of” whiskey. Lebanon Seaboard Corp. v. R&R
Turf Supply Inc., 101 USPQ2d 1826, 1831 (TTAB 2012); see also Bose, 63 USPQ2d at
1309 (“some context in which to place raw statistics is reasonable”); Fossil Inc. v.
Fossil Grp., 49 USPQ2d 1451, 1457 (TTAB 1998) (“Raw sales and advertising figures
unless they are extraordinarily large, which is not the case with opposer’s FOSSIL
products are simply not sufficient by themselves to establish that the mark is
famous.”).

Furthermore, Opposer’s popularity on social media, and the attention it has
received in the media, are underwhelming, and suggestive of only a modest level of
commercial strength. Some of the media evidence Opposer relies upon reveals that
the publishers earn commissions on sales, significantly detracting from the probative
value of this evidence, and some of the reviews of Opposer’s product were negative.
32 TTABVUE 260, 262, 319, 324, 332, 334.

On the other hand, Applicant’s evidence intended to show that Opposer’s REBEL
mark is commercially weak fall short of doing so. Specifically, Applicant’s reliance on
third-party uses and registrations of REBEL-formative marks under the sixth du
Pont factor, the “number and nature of similar marks in use on similar goods,” is
misplaced for three primary reasons.

First, the cited “third-party registrations are not evidence of third -party use of the
registered marks in the marketplace, for purposes of the sixth du Pont factor.” In re

Davey Prods. Pty Ltd., 92 USPQ2d 1198, 1204 (TTAB 2009) (citing Olde Tyme Foods
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Inc. v. Roundy’s Inc., 961 F.2d 200, 22 USPQ2d 1542, 1545 (Fed. Cir. 1992)); In re
Thor Tech, Inc., 90 USPQ2d 1634, 1639 (TTAB 2009). See also AMF Inc. v. Am.
Leisure Prods., Inc., 474 F.2d 1403, 177 USPQ 268, 269 (CCPA 1973) (“The existence
of these registrations is not evidence of what happens in the market place or that
customers are familiar with them nor should the existence on the register of
confusingly similar marks aid an applicant to register another likely to cause
confusion, mistake or to deceive.”).

Second, while Applicant submitted Internet printouts appearing to show third-
party use of REBEL-formative marks for alcoholic beverages, the vast majority of
these apparent uses were not for distilled spirits (Opposer’s identified goods), but
rather for other types of alcoholic beverages such as beer or wine. While we find that
the apparent uses of REBEL-formative marks for beer are somewhat probative, given
the relationship between malt beverages and distilled spirits discussed above, the
remaining third-party uses are not at all persuasive that REBEL is commercially
weak for distilled spirits. See Omaha Steaks Int’l, Inc. v. Greater Omaha Packing Co.,
908 F.3d 1315, 128 USPQ2d 1686, 1693-95 (Fed. Cir. 2018); In rei.am.symbolic, LLC,
866 F.3d 1315, 123 USPQ2d 1744, 1751-52 (Fed. Cir. 2017) (“Symbolic has not pointed
to any record evidence to support a finding that multiple third parties use the mark
I AM for the listed goods in its class 3 and 9 applications.”); Century 21 Real Estate
Corp. v. Century Life of Am., 970 F.2d 874, 23 USPQ2d 1698, 1701 (Fed. Cir. 1992)
(“The relevant du Pont inquiry is ‘[t]he number and nature of similar marks in use

on similar goods’ ... It is less relevant that ‘Century is used on unrelated goods or
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2

services such as ‘Century Dental Centers’ or ‘Century Seafoods.”) (quoting Weiss
Assocs. v. HRL Assocs., 902 F.2d 1546, 14 USPQ2d 1840, 1842 (Fed. Cir. 1990)); In re
Inn at St. Johns, LLC, 126 USPQ2d 1742, 1746 (TTAB 2018).

Third, the value of Applicant’s third-party use evidence is limited because
Applicant introduced it through notice of reliance alone, without accompanying
testimony concerning, for example, how many United States consumers have been
exposed to these apparent uses of marks including REBEL. Moreover, many of the
marks Applicant claims to be in use are much different from Opposer’s mark, in
appearance, sound, meaning or commercial impression, even though they include
REBEL in some form.

In any event, we find that Total Wine’s web listing of Smokehead Rum Rebel
Whisky, showing the product to be available for purchase, is relevant. 33 TTABVUE
338-342. We also find that Total Wine’s web listing of Rebel Czech Beer, showing it
available for purchase, is somewhat relevant given the relationship between malt
beverages and distilled spirits discussed above. Id. at 347-351. The remaining web
listings for beer are not probative. The “Rebel Brown Bomber Mix Pack,” id. at 364-
366, does not display any particular beer bearing a REBEL mark. And the search
resultsfor “rebel” onthe “untapped.com” and “beeradvocate.com” websites, id. at 370-
386, do not show any particular beer for sale in the United States; rather the search
revealed lists of beers that have REBEL in their name, or that are offered by

companies with “Rebel” in their trade name. Certain brewers, such as Boston Beer

Company, account for many ofthe specificbeerslisted in the search results, a number
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of which appear to be variations of a single product or each other, such as, for
example, SAMUEL ADAMS REBEL IPA and SAMUEL ADAMS REBEL
GRAPEFRUIT IPA. Ultimately, a single whisky and a single beer that appear to be
available for sale in the United States are not enough to show that Opposer’s REBEL
mark is commercially weak.

Considering the record as a whole, notwithstanding long-term use of many of
Opposer’s REBEL marks, Opposer has not provided sufficient evidence of widespread
consumer exposure to its pleaded marks to establish fame. Opposer’s pleaded REBEL
marks are known to a meaningful proportion of whiskey consumers, however. We
thus find that the REBEL mark enjoys a modicum of commercial strength, which
weighs in favor of finding a likelihood of confusion.

2. Conceptual Strength

Because Opposer’s pleaded mark is registered on the Principal Register with no
claim of acquired distinctiveness, and Applicant has not petitioned to cancel the
registration, we must presume that Opposer’s pleaded mark is inherently distinctive,
1.e. that it is at worst suggestive of Opposer’s goods. 15 U.S.C. § 1057(b) (registration
1s “prima facie evidence of the validity of the registered mark”); In re Fiesta Palms,
LLC, 85 USPQ2d 1360, 1363 (TTAB 2007) (when mark is registered on the Principal
Register, “we must assume that it is at least suggestive”). See also In re Dixie Rests.,
Inc., 105 F.3d 1405, 41 USPQ2d 1531, 1534-35 (Fed. Cir. 1997). Furthermore,
Applicant does not argue that Opposer’s mark is conceptually weak.

Nonetheless, the third-party registrations Applicant submitted may function as a

dictionary, by showing “the sense in which a mark is used in ordinary parlance.” Juice
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Generation, Inc. v. GS Enter., LLC, 794 F.2d 1334, 115 USPQ2d 1671, 1675 (Fed. Cir.
2015). Here, only three of those registrations cover distilled spirits, and two of those
three registered marks include the word “REBELLIOUS” rather than “REBEL.” All
three marks are quite different in their entireties than REBEL alone. 33 TTABVUE
34-36, 203-206, 208-211. As explained above, we also find the third-party
registrations of REBEL-formative marks for beer to have some probative value, but
most of those marks are also quite different than REBEL alone. The third-party
registrations for wine and especially other unrelated goods and services are not
probative concerning the conceptual weakness of REBEL for distilled spirits. See In
re i.am.symbolic, llc, 866 F.3d 1315, 123 USPQ2d 1744, 1751 (Fed. Cir. 2017); Tao
Licensing, LLC v. Bender Consulting Ltd. d/b/a Asian Pac. Beverages, 125 USPQ2d
1043, 1057-58 (TTAB 2017).

Ultimately, while the third-party registrations tend to suggest that REBEL has
some conceptual weakness in the alcoholic beverage field generally, it does not
establish that Opposer’s mark is so weak that it is not entitled to protection against
Applicant’s related goods, especially when Opposer has a fairly robust enforcement
program. See Chicago Bears Football Club, Inc. v. 12" Man/Tennessee LLC, 83
USPQ2d 1073, 1081-82 (TTAB 2007); McDonald’s Corp. v. McKinley, 13 USPQ2d
1895, 1899-1900 (TTAB 1989). Likelihood of confusion “is to be avoided as much
between weak marks as between strong marks.” In re Colonial Stores, Inc., 216 USPQ

793, 795 (TTAB 1982).
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3. Conclusion Regarding Strength

Opposer’s REBEL mark is commercially moderately strong, and conceptually
slightly weak. Overall, we find that it is entitled to a slightly broader scope of
protection than an average inherently distinctive mark.

C. The Marks

The marks are more similar than dissimilar in “appearance, sound, connotation
and commercial impression.” Palm Bay Imps. Inc. v. Veuve Clicquot Ponsardin
Maison Fondee En 1772, 396 F.3d 1369, 73 USPQ2d 1689, 1691 (Fed. Cir. 2005)
(quoting du Pont, 177 USPQ at 567). Indeed, the parties’ marks share the term
REBEL, and the term “TWELVES’'S” that precedes this term in Applicant’s mark is,
and will likely be perceived as, a house mark. This perception is more likely to result
in, than it 1s to ameliorate, consumer confusion.

In fact, the involved application and caption of this proceeding establish that
TWELVES is Applicant’s trade name (“T'welve5 Beverage Co., LLC” in its complete
form). See also 39 TTABVUE 9 (“The ‘TWELVES'S appearing in Applicant’s Mark is
a key reference to the company name ‘Twelveb5 Beverage Co., LLC to identify
Applicant the manufacture (sic) of the product ....”). By displaying its trade name
with an apostrophe followed by an “s,” Applicant is informing consumers exposed to
the involved mark that TWELVES is the source of the TWELVESS REBEL hard
coffee, tea and other beverages. Id. See also In re Royal BodyCare, Inc., 83 USPQ2d
1564, 1567 (TTAB 2007) (stating, with respect tothe mark RBC'SNANCOEUTICAL,
that “the house mark or trade name ‘RBC’s’ performs its function of identifying a line

of products from applicant much as the surname Meyer identified a product sold
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under the trademark RESPONSER rather than a product identified by the unitary
mark MEYER RESPONSER”); Oscar Mayer & Co., Inc. v. Souza, 133 USPQ 155, 157
(TTAB 1962) (“OSCAR’S” is the feature of a composite mark “upon which purchasers
would primarily rely in identifying applicant’s goods as to source”). Applicant
concedes that “TWELVE5S'S” is included in its involved mark because Twelvebis “the
manufacturer” of the goods. 29 TTABVUE 45 (App. Tr. 67).11

Typically, the addition of a house mark such as TWELVES'S to a registered mark
1s found insufficient to avoid confusion, and 1s sometimes even found to be an
“aggravation, and not a justification....” Menendez v. Holt, 128 U.S. 514, 521 (1888).
See also In re Fiesta Palms LLC, 85 USPQ2d 1360, 1367 (TTAB 2007) (affirming
refusal to register CLUB PALMS MVP based on prior registration of MVP, finding
consumers “likely to believe that the CLUB PALMS MVP casino services is simply
the now identified source of the previously anonymous MVP casino services”). That
1s the case here, because the shared term REBEL is not so “highly suggestive” that
the addition of Applicant’s house mark to it will avoid confusion. Cf. Knight Textile
Corp. v. Jones Inv. Co., 75 USPQ2d 1313 (TTAB 2005) (finding no likelihood of
confusion between NORTON MCNAUGHTON ESSENTIALS and ESSENTIALS,
both for women’s clothing, because evidence established that the shared, registered

term ESSENTIALS is “highly suggestive”). See also TRADEMARK MANUAL OF

11 While this concession was made in a section of Applicant’s deposition designated
“Confidential,” the mere fact that Applicant manufactures its involved goods cannot
reasonably be considered confidential. Indeed, Applicant admitted that it manufactures its
involved goods in another section of its deposition that it chose to make publicly available,
and in its Trial Brief. 46 TTABVUE 11; 39 TTABVUE 9.
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EXAMINING PROCEDURE (TMEP) §1207.01(b)(111) (July 2022) (“Additions or deletions
to marks may be sufficient to avoid a likelihood of confusion if ... the matter common
to the marks is not likely to be perceived by purchasers as distinguishing source
because it is merely descriptive or diluted.”). Rather, the shared term REBEL
identifiesthe source of the goodsin the Rebel Product Line. It is at worst only slightly
suggestive.

Therefore, we find that this case is analogous to those in which the addition of a
house mark was not sufficient to avoid confusion. In re Fiesta Palms, 85 USPQ2d at
1367 (TTAB 2007); In re Pierce Foods Corp., 230 USPQ 307, 309 (TTAB 1986) (in
dicta, stating that even if Applicant’s proposed amendment to its drawing was ac-
cepted, “Applicant’s institutional purchasers, aware of registrant’s CHICKEN BAKE
coating mix, may well believe that applicant’s PIERCE CHIK’'N BAKE pre-seasoned
chicken is a product produced under license from registrant or otherwise sponsored
or produced by registrant.”); In re Riddle, 225 USPQ 630 (TTAB 1985) (affirming re-
fusal to register RICHARD PETTY’S ACCU TUNE & Design based on registration
for ACCU-TUNE); In re Christian Dior, S.A., 225 USPQ 533 (TTAB 1985) (LE
CACHET DE DIOR for men’s dress shirts likely to be confused with CACHET for
toilet soap, dresses and cologne); Key West Fragrance & Cosmetic Factory, Inc. v. Men-
nen Co., 216 USPQ 168 (TTAB 1982) (finding likelihood of confusion between SKIN
SAVERS for face and throat lotion and MENNEN SKIN SAVER for cosmetic and

toilet preparations, namely, hand and body lotion); In re Champion Int’l Corp., 196
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USPQ 48 (TTAB 1977) (affirming refusal to register CHECK MATE based on regis-
tration of HAMMERMILL MICR CHECK-MATE); In re C.F. Hathaway Co., 190
USPQ 343 (TTAB 1976) (affirming refusal to register HATHAWAY GOLF CLASSIC
based on registration of GOLF CLASSIC).12 As stated in Key West Fragrance:

Where the marks are otherwise virtually the same, the

addition of a house mark ... is more likely to add to the

likelihood of confusion than to aid to distinguish the marks.

Trademarks are intended to designate a single, albeit an

anonymous source. It is likely not only that the two

products sold under these marks would be attributed to the

same source but also that purchasers would mistakenly

assume that both were products of respondent by virtue of

its use of “MENNEN” with the common mark.
Key West Fragrance, 216 USPQ at 170.

In short, the marks look and sound similar to the extent Applicant’s mark contains
the term REBEL, the entirety of Opposer’s mark. And these similarities are
particularly important here, because Applicant seeks registration of its mark in
standard characters, which would entitle it to display the mark in any size or font. In

fact, Applicant often emphasizes the term REBEL in its displays of the mark, rather

than TWELVES’S, as shown in these two typical examples:

12 Tn analogous circumstances, we affirmed a refusal to register VANTAGE TITAN based on
a registration for TITAN, stating: “Applicant has taken registrant’s mark and added its
‘product mark’ to it. It is not clear why the addition of the word VANTAGE would avoid
confusion. It is more likely to be considered another product from the previously anonymous
source of TITAN medical diagnostic apparatus, namely, medical ultrasound devices.” In re
Toshiba Medical Sys. Corp., 91 USPQ2d 1266, 1271 (TTAB 2009). See also, Stone Lion
Capital Partners, L.P. v. Lion Capital LLP, 746 F.3d 1317,110 USPQ2d 1157, 1162 (Fed. Cir.
2014) (finding STONE LION CAPITAL confusingly similar to LION and LION CAPITAL).
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sweet hard tea

Cur Sweet Hard Tea is a perfect blend of light and
refreshing, With the sweet and bright flavor of real
black tea and a splash of zesty lemon, REBEL Swaet
Hard Tea is the perfect summertime sipper made

with real, brewed black tea and no carbonation for
an easier drinking experience. Enjoy on the beach,
your backyard, or wherever you enjoy a cold sweet
tea in the hot summaer.

28 TTABVUE 14, 16. Furthermore, while some of the specifics about Applicant’s

mark were designated “Confidential,” Applicant concedes that the meaning conveyed
and commercial impression created by the parties’ marks are essentially the same.
Compare 26 TTABVUE 4, 11-13, 52-59, 27 TTABVUE 34-83 and 32 TTABVUE 83-86
(Winter Dec. 49 10, 28-36 and Exs. 13, 118, 119 125) with 28 TTABVUE 23, 27, 29
TTABVUE 56, 165, 189 (App. Tr. 78 and Exs. 7, 8) and 39 TTABVUE 10. The
difference betweenthe marks is merely TWELVES’S, Applicant’s house mark, and as
a result consumers will be likely to believe that when used for alcoholic beverages,
TWELVESSREBEL is “simply the now identified source of the previously
anonymous” REBEL alcoholic beverages. This likelihood will only increase if sellers
of distilled spirits continue to expand into alcoholic beverages brewed from a malt
base, or to promote their distilled spirits for use with coffee, tea or fruit flavors. This
factor also weighs in favor of finding a likelihood of confusion.

D. Purchaser Care and Sophistication

Opposer argues, and Applicant does not dispute, that the parties’ goods are
inexpensive and “subject to impulse buying.” 37 TTABVUE 37-38. See 29 TTABVUE
27 (App. Tr. 42); 26 TTABVUE 65-80. In fact, some whiskey reviewers specifically

highlight that a number of Opposer’s whiskeys are relatively inexpensive. 32
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TTABVUE 246 (mentioning “extremely low price” and that Opposer’s REBEL
bourbon is a “bargain”) 264 and 266 (including Opposer’s REBEL bourbon among
“bottom shelf” and “cheap” whiskeys) and 342 (“it’s rare for a bourbon to have a price
that promotes experimentation, without feeling like you're wasting money”). This
factoris at worst neutral; it doesnot weigh against a finding of likelihood of confusion.
See Recot, 54 USPQ2d at 1899 (“When products are relatively low-priced and subject
to impulse buying, the risk of likelihood of confusion is increased because purchasers
of such products are held to a lesser standard of purchasing care.”).

VI. Conclusion

The marks are similar, and the goods are related and travel in the same channels

of trade to the same classes of consumers. Confusion is therefore likely.

Decision: The opposition is sustained.
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