
Trademark Trial and Appeal Board Electronic Filing System. https://estta.uspto.gov

ESTTA Tracking number: ESTTA1247591

Filing date: 11/11/2022

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding no. 91264232

Party Plaintiff
Luxco, Inc.

Correspondence
address

MICHAEL R ANNIS
HUSCH BLACKWELL LLP
190 CARONDELET PLAZA STE 600
ST LOUIS, MO 63105
UNITED STATES
Primary email: Mike.Annis@huschblackwell.com
Secondary email(s): petrina.bailey@huschblackwell.com,
daan.erikson@huschblackwell.com, pto-sl@huschblackwell.com,
brendan.zee-cheng@huschblackwell.com
314-480-1500

Submission Rebuttal Brief

Filer's name Michael R. Annis

Filer's email brendan.zee-cheng@huschblackwell.com,
emily.holtzman@huschblackwell.com, mike.annis@huschblackwell.com, pet-
rina.bailey@huschblackwell.com

Signature /s/ Michael R. Annis

Date 11/11/2022

Attachments FINAL Luxco Reply Trial Brief - Twelve5 - Redacted.pdf(980760 bytes )

https://estta.uspto.gov


HB: 4858-2422-1758.1

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

LUXCO, INC., ) 

) 

Opposer, ) 

) 

v. ) Opposition No. 91264232 

) 

) 

TWELVE5 BEVERAGE CO., LLC.,  ) 

) 

Applicant. ) 

OPPOSER LUXCO, INC.’S REPLY BRIEF 

Michael R. Annis 

Brendan R. Zee-Cheng 

Emily M. Holtzman 

HUSCH BLACKWELL LLP 

190 Carondelet Plaza, Suite 600 

St. Louis, MO 63105 

(314) 480-1500 - Office

(314) 480-1505 – Facsimile

Attorneys for Opposer Luxco, Inc.

REDACTED PUBLIC VERSION OF DOCUMENT 

FILED UNDER SEAL 



i 
HB: 4858-2422-1758.1

TABLE OF CONTENTS 

Page 

I. INTRODUCTION .............................................................................................................. 1 

II. ARGUMENT ...................................................................................................................... 2

A. Applicant’s brief narrows the remaining issues to be decided. .............................. 2 

B. It is beyond reasonable dispute that the goods at issue are legally

identical or, at a minimum, highly related. ............................................................. 5 

1. The goods at issue are legally identical from the faces of the

Opposed Applications and one of Luxco’s asserted registrations. ............. 5 

2. The undisputed evidence of record demonstrates the goods at

issue are, at a minimum, highly related. ..................................................... 6 

C. The goods travel in the same channels of trade to the same classes of

consumers. .............................................................................................................. 9 

1. The proper analysis is on the goods as identified in the Opposed

Applications. ............................................................................................... 9 

2. Applicant concedes overlap in the trade channels and target

customers. ................................................................................................. 10 

3. The goods at issue are legally identical, so the channels of trade

and classes of consumers are presumed to be identical. ........................... 12 

D. Luxco’s REBEL Marks are undoubtedly commercially strong. ........................... 13 

E. The TWELVE5’S REBEL Mark is confusingly similar to Luxco’s
REBEL Marks. ...................................................................................................... 15 

F. The lack of evidence of third-party use of similar marks on similar

goods supports a likelihood of confusion. ............................................................ 19 

1. There is no probative evidence of record establishing actual

third-party use. .......................................................................................... 19 

2. The purported third-party uses are irrelevant. ........................................... 22 

III. CONCLUSION ................................................................................................................. 24

REDACTED PUBLIC VERSION OF DOCUMENT 

FILED UNDER SEAL 



 

ii 
HB: 4858-2422-1758.1 

TABLE OF AUTHORITIES 

Page(s) 

Anheuser-Busch, LLC v. Innvopak Sys. Pty Ltd., 

 115 U.S.P.Q.2d 1816 (T.T.A.B. 2015) ................................................................................ 16 

Anthonys Pizza & Pasta Int'l, Inc. v. Anthonys Pizza Holding Co., Inc., 

 95 U.S.P.Q.2d 1271 (T.T.A.B. 2009) .................................................................................. 21 

Ayoub, Inc. v. ACS Ayoub Carpet Serv., 

 118 U.S.P.Q.2d 1392 62 (T.T.A.B. 2016) ........................................................................... 20 

Bridgestone Americas Tire Operations, LLC v. Fed. Corp., 

 673 F.3d 1330, 1337, 102 U.S.P.Q.2d 1061 (Fed. Cir. 2012) ............................................. 15 

Calypso Technology Inc. v. Calypso Capital Management LP,  

100 U.S.P.Q.2d 1213 (T.T.A.B. 2011) ................................................................................ 20 

Champagne Louis Roederer S.A. v. Delicato Vineyards,  

148 F.3d 1373, 47 U.S.P.Q.2d 1459 (Fed. Cir. 1998) ......................................................... 18 

Coach Servs., Inc. v. Triumph Learning LLC,  

 668 F.3d 1356, 101 U.S.P.Q.2d 1713 (Fed. Cir. 2012) ........................................... 13, 15, 16 

General Electric Co. v. Graham Magnetics Inc., 

 197 U.S.P.Q. 690 (T.T.A.B. Oct. 27, 1977) ...................................................................... 5, 6 

Hewlett-Packard Co. v. Packard Press, Inc.,  

281 F.3d 1261, 1267, 62 U.S.P.Q.2d 1001, 1004 (Fed. Cir. 2002) ................................... 8, 9 

In re Conmed Corp., 

 No. 88202718, 2022 WL 3282679 (T.T.A.B. July 21, 2022) .............................................. 18 

In re Coors Brewing Co., 

 343 F.3d 1340, 68 U.S.P.Q.2d 1059 (Fed. Cir. 2003) ......................................................... 23 

In re Davia, 

 110 U.S.P.Q.2d 1810 (T.T.A.B. 2014). ................................................................................. 3 

In re Fiesta Palms, LLC, 

 85 U.S.P.Q.2d 1360 (T.T.A.B. 2007) .................................................................................. 18 

In re Hughes Furniture Indus., Inc., 

 114 U.S.P.Q.2d 1134, (T.T.A.B. 2015) ................................................................................. 5 

In re i.am.symbolic, llc, 

 866 F.3d 1315, 123 U.S.P.Q.2d 1744 (Fed. Cir. 2017) ....................................................... 22 

In re Joel Embiid,  

No. 88202890, 2021 WL 2285576 (T.T.A.B. May 26, 2021) ........................................... 6. 9 

In re Smith and Mehaffey, 

 31 U.S.P.Q.2d 1531 (T.T.A.B. 1994) .................................................................................. 12 

In re Toshiba Med. Sys. Corp.,  

91 U.S.P.Q.2d 1266 (T.T.A.B. 2009) .................................................................................. 18 

In re Viterra Inc., 

 671 F.3d 1358, 101 U.S.P.Q.2d 1905 (Fed. Cir. 2012) ....................................................... 12 

In re White Rock Distilleries Inc., 

 92 U.S.P.Q.2d 1282 (T.T.A.B. 2009) .................................................................................... 6 

Joel Gott Wines, LLC v. Rehoboth Von Gott, Inc.,  

107 U.S.P.Q.2d 1424 (T.T.A.B. 2013) ................................................................................ 18 

REDACTED PUBLIC VERSION OF DOCUMENT 

FILED UNDER SEAL 



 

iii 
HB: 4858-2422-1758.1 

Keebler Co. v. Murray Bakery Prods.,  

866 F.2d 1386, 9 U.S.P.Q.2d 1736 (Fed. Cir. 1989) ........................................................... 19 

Kellogg Co. v. Pack'em Enters.,  

951 F.2d 330, 21 U.S.P.Q. 2d 1142 (Fed. Cir. 1991) .......................................................... 18 

Kenner Parker Toys Inc. v. Rose Art Industries, Inc., 

 963 F.2d 350, 22 U.S.P.Q. 1453 (Fed. Cir. 1992) ............................................................... 15 

Moke America LLC v. Moke USA, LLC, 

 No. 91233014, 2020 WL 1937891 (T.T.A.B. 2020) ............................................................. 4 

New Era Cap Co., Inc. v. Pro Era, LLC, 

 No. 91216455, 2020 WL 2853282 (T.T.A.B. May 29, 2020) ....................................... 13, 14 

Nike Inc. v. Maher,  

100 U.S.P.Q.2d 1018 (T.T.A.B. 2011) ................................................................................ 20 

Octocom Sys., Inc. v. Houston Computer Servs., Inc., 

 918 F.2d 937, 16 U.S.P.Q.2d 1783 (Fed. Cir. 1990) ..................................................... 10, 12 

Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772,  

396 F.3d 1369, 73 U.S.P.Q.2d 1689 (Fed. Cir. 2005) ............................................. 19, 20, 21 

Polar Corp. v. Polar Bear Water Co., 

 No. 9205304, 2014 WL 1827048 (T.T.A.B. Apr. 22, 2014) ................................................. 5 

Sabhnani v. Mirage Brands, LLC, 

 No. 92068086, 2021 WL 6072822 (T.T.A.B. Dec. 20, 2021) ............................................... 3 

Scarves by Vera, Inc. v. Todo Imports, Ltd., 

 544 F.2d 1167 (2d Cir. 1976)............................................................................................... 21 

Stone Lion Capital Partners, LP v. Lion Capital LLP, 

 746 F.3d 1317, 110 U.S.P.Q.2d 1157 (Fed. Cir. 2014) ............................................. 5, 10, 12 

Tao Licensing, LLC v. Bender Consulting Ltd., 

 125 U.S.P.Q.2d 1043 (T.T.A.B. 2017) ................................................................................ 21 

Weider Publications, LLC v. D&D Beauty Care Co.,  

109 U.S.P.Q.2d 1347 (T.T.A.B. 2014) ................................................................................ 20 

 

REDACTED PUBLIC VERSION OF DOCUMENT 

FILED UNDER SEAL 



 

1 
HB: 4858-2422-1758.1 

I. INTRODUCTION 

The evidence of record unequivocally demonstrates that Applicant Twelve5 Beverage 

Co, LLC’s (“Applicant”) proposed standard character mark TWELVE5’S REBEL, the subject 

mark of U.S. App. Ser. Nos. 88/828,326 and 88/828,336 (collectively, the “Opposed 

Applications”), is confusingly similar to Opposer Luxco, Inc.’s (“Luxco”) REBEL Marks1 and 

other “Rebel” formative marks.  Despite Applicant’s assertions to the contrary, the record 

contains an abundance of unrefuted evidence that Applicant’s flavored malt beverages, submitted 

for registration in Int’l Class 33, directly overlap or are highly related to Luxco’s REBEL-

branded products, including “alcoholic beverages except beers,” bourbon, whiskey, liquors, and 

liqueurs. 

Further, the identified goods in the Opposed Applications, filed in Int’l Class 33, are not 

limited in any way and, therefore, it is presumed that Applicant’s products will travel in all the 

channels of trade normally associated with those goods.  And because they are legally identical, 

Applicant’s goods and Luxco’s REBEL-branded products are presumed to share the same 

channels of trade to the same classes of purchasers.  Additionally, Applicant concedes it sells its 

products through the United States’ three-tiered sales system for beverage alcohol products and 

from the same position as Luxco, namely as a producer or supplier in the first tier to distributors 

in the second tier, which distributors in turn sell the products to retailers in the third tier who 

offer these competing products to the consuming public.   

 
1 Luxco’s trademark registrations for REBEL, REBEL RESERVE, and REBEL YELL and 
Luxco’s common law rights for REBEL-formative marks asserted in this opposition are 

collectively referred to herein as the “REBEL Marks.”  See Luxco’s Br. at 4-7 (outlining Luxco’s 
asserted trademark rights).  The range of products sold under Luxco’s REBEL Marks are offered 
in varying styles and proofs and are referred to herein as the “Rebel Product Line,” just as in 

Luxco’s Brief.  See id. at 3. 
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Additionally, consideration of the remaining DuPont factors for which there is evidence 

of record here substantially weighs in favor of a finding of likely confusion.  This is especially 

true in view of the  strength of Luxco’s REBEL Marks as evidenced by, for example, more than 

eighty years of use, the Rebel Product Line’s awards and recognition, and Luxco’s active and 

successful trademark enforcement program, among other undisputed evidence discussed in 

Luxco’s Brief.  Here, the unrefuted testimony is that the Rebel Product Line’s rising sales 

following the modernization of the “REBEL YELL” name to just “REBEL” – despite reduced 

marketing spend – indicates strong consumer awareness that Luxco’s “REBEL” brand is an 

evolution of Luxco’s “REBEL YELL” brand (i.e., consumers understand the source of REBEL-

branded products is the same as REBEL YELL-branded products). 

Applicant’s arguments suggesting dissimilarity between “REBEL” and “TWELVE5’S 

REBEL” are contrary to the well-settled analysis for determining similarity of standard character 

marks and do nothing to alter the tremendous weight of the DuPont factors supporting a 

likelihood of confusion.  Moreover, Applicant’s purported evidence of third-party use is 

inapposite, unsupported by competent evidence, and fails to establish actual use, and therefore 

must be ignored.  Likely confusion is thus well established based upon all evidence presented. 

II. ARGUMENT 

A. Applicant’s brief narrows the remaining issues to be decided. 

Applicant does not dispute two of the three issues presented in this proceeding – that 

Luxco has (1) standing to oppose the Opposed Applications and (2) priority over Applicant’s 

herein challenged intent-to-use applications.  See Luxco’s Br. (36 TTABVUE (confidential) and 

37 TTABVUE (public)) at 3 (“Issues Presented”) and Applicant’s Br. (39 TTABVUE (public) 

and 40 TTABVUE (confidential)) at 2 (“Statement of the Issues”).   
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Also, Applicant does not challenge Luxco’s ownership of the asserted trademark 

registrations or Luxco’s extensive common law trademark rights.  See Luxco’s Br. at 4-5 

(outlining Luxco’s asserted trademark rights in the instant proceeding).  Further, Applicant does 

not object to or dispute the admissibility of any of Luxco’s evidence or testimony.   

Instead, Applicant’s brief focuses on the sole remaining issue presented – likelihood of 

confusion – and provides Applicant’s arguments on certain DuPont factors in this proceeding.  

See, e.g., Applicant’s Br. at 1 (Introduction), 2 (Statement of the Issues), and 26 (Conclusion).  

However, by declining to address Luxco’s arguments that the products at issue are relatively 

inexpensive and subject to impulse buying, see Luxco’s Br. at 30-31, Applicant concedes 

DuPont factor four in favor of a likelihood of confusion.  As a result, it is undisputed that “the 

risk of likelihood of confusion is increased because purchasers of such [relatively low-priced] 

products are held to a lesser standard of purchasing care.” Sabhnani v. Mirage Brands, LLC, No. 

92068086, 2021 WL 6072822, at *20 (T.T.A.B. Dec. 20, 2021).  Similarly, Applicant does not 

dispute that Luxco’s REBEL Marks are arbitrary and inherently distinctive.  Therefore, Luxco’s 

REBEL Marks are conceptually strong on the generic-descriptive-suggestive-arbitrary 

continuum of words.  See In re Davia, 110 U.S.P.Q.2d 1810, 1813 (T.T.A.B. 2014). 

Further, Applicant does not dispute – and indeed cannot dispute because it would reflect 

illegal sales – that its products in fact travel through the three-tiered system of beverage alcohol 

product distribution in the United States.  See Luxco’s Br. at 29-30 (discussing the three-tiered 

system of distribution).  It is undeniable Luxco and Applicant are both producers/suppliers (i.e., 

entities in the first tier) who sell to distributors (i.e., entities in the second tier).  Id. (citing 

Buchman Decl. [25 TTABVUE 2] at ¶¶ 6-8 and Knox Dep. [29 TTABVUE] at 47:21-55:4).  

Relatedly, Applicant does not deny that its products are available for purchase by the same 
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consumers (i.e., adults over the age of 21) in the same retail stores (i.e., entities in the third tier) 

as Luxco’s REBEL-branded bourbon products.  Without doubt, the goods at issue here travel 

through the same channels of trade to be sold to the same class of consumers.  This unrefuted 

fact conclusively supports likely confusion in this DuPont analysis.  

Additionally, Applicant did not discuss its Affirmative Defense Nos. 1 (failure to state a 

claim) and 4 (no damage) raised in its Answer, see 10 TTABVUE 3, which have been waived.  

Moke America LLC v. Moke USA, LLC, No. 91233014, 2020 WL 1937891, at *1 n.5 (T.T.A.B. 

2020) (affirmative defenses deemed waived as applicant did not discuss them in its trial brief).   

Regarding Luxco’s objections to certain of Applicant’s testimony, see 37 TTABVUE and 

Appendix A to Luxco’s Trial Brief objecting to Applicant’s Exhibit Nos. 84, 85, and 86, the 

Board indicated it would defer consideration until final hearing.  38 TTABVUE 2.  Now that the 

evidence and arguments have been presented, it is clear that the objected-to transcript excerpts 

were not submitted “so as to make not misleading what was offered by the submitting party.”  38 

TTABVUE 2.  Instead, Applicant submitted these excerpts to provide testimony from its own 

witness in contravention of the Board’s rules, see 33 TTABVUE (Applicant’s Notice of 

Reliance), and the excerpts provided by Applicant were not used to clarify the subject matter of 

the deposition excerpts submitted by Luxco.  See Luxco’s Br. at A4-A5.   

To this last point, Applicant’s brief did not reference or rely upon Exhibits 85 or 86 

(pages 18 and 37-39 of the Knox Deposition), thereby conceding these excerpts need not “be 

considered so as to make not misleading what was offered by [Luxco].”  See 38 TTABVUE 2.  

Even as such, Luxco’s objections should still be sustained, and these deposition testimony 

excerpts should be formally excluded from consideration and the evidentiary record. 
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B. It is beyond reasonable dispute that the goods at issue are legally identical or, 

at a minimum, highly related. 

1. The goods at issue are legally identical from the faces of the Opposed 

Applications and one of Luxco’s asserted registrations. 

It is well-settled that the Board analyzes the goods in Luxco’s registrations and 

Applicant’s Opposed Applications.  Stone Lion Capital Partners, LP v. Lion Capital LLP, 746 

F.3d 1317, 1323, 110 U.S.P.Q.2d 1157, 1161 (Fed. Cir. 2014) (“[The Board] must compare 

Applicant's and Registrant's respective goods as they are identified in the application and the 

cited registration.”).  Here, Applicant does not – because it in good faith cannot – argue that its 

flavored malt beverages (e.g., coffee and tea flavored beverages produced from a brewed malt 

base), as types of alcoholic beverages, are not subsumed within Luxco’s broader rights of 

“alcoholic beverages except beers.”  See Luxco’s Br. at 26.  Indeed, Applicant acknowledges that 

its goods and Luxco’s goods are both “alcoholic beverages other than beer,” Applicant’s Br. at 

22, as it must in light of its filing of the subject applications under Int’l Class 33.   

The Board considers goods legally identical when a more broadly worded description 

encompasses a more narrowly identified good.  Polar Corp. v. Polar Bear Water Co., No. 

9205304, 2014 WL 1827048, at *3 (T.T.A.B. Apr. 22, 2014) (goods are identical where the 

broader “natural aerated water” and “drinking water” registrations encompassed “natural spring 

water”); In re Hughes Furniture Indus., Inc., 114 U.S.P.Q.2d 1134, 1137 (T.T.A.B. 2015) 

(“Applicant's broadly worded identification of ‘furniture’ necessarily encompasses Registrant's 

narrowly identified ‘residential and commercial furniture.’”).  On this alone, the goods at issue 

here are undeniably legally identical, and Applicant’s arguments to the contrary are without 

merit. 

And the authority Applicant cites, General Electric and White Rock Distilleries, are 

inapposite.  Applicant’s Br. at 22.  From the evidence of record in General Electric, the Board 
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found it would be inappropriate to use the literal meaning of the term “devices,” as stated in the 

opposed application, to compare the goods to opposer’s machining, tooling, and mining 

products.  General Electric Co. v. Graham Magnetics Inc., 197 U.S.P.Q. 690, 694 (T.T.A.B. Oct. 

27, 1977) (“it is clear from the evidence that ‘devices’ is an infelicitous choice of word and what 

was meant was ‘magnetic recording media’”).  Here, neither Party contends the goods at issue 

are “indefinite” or reflect a “semantic error,” General Electric 197 U.S.P.Q. at 694, and the 

evidence of record, like in General Electric, firmly establishes the relatedness of the goods. 

Additionally, White Rock Distilleries was an appeal from a final refusal where the Board 

found that the examining attorney failed to establish that applicant’s goods and registrant’s goods 

were related.  In Re White Rock Distilleries Inc., 92 U.S.P.Q.2d 1282, 1285 (T.T.A.B. 2009) 

(“there is no evidence that energy vodka infused with caffeine and wine are ingredients for any 

particular cocktails such that we could consider them complementary products that would be 

bought and used together”).  Contrary to White Rock Distilleries, and as discussed in further 

detail within the next section, the instant record is replete with evidence – including serving 

suggestions from Applicant’s own website – that the goods at issue are ingredients for recipes 

such that they are complementary products that are bought and used together.   

2. The undisputed evidence of record demonstrates the goods at issue 

are, at a minimum, highly related. 

“Evidence of relatedness may include news articles or evidence from computer databases 

showing that the relevant goods are used together or used by the same purchasers.”  In re Joel 

Embiid, No. 88202890, 2021 WL 2285576, at *22 (T.T.A.B. May 26, 2021).  Relevant evidence 

also includes “advertisements showing that the relevant goods are advertised together.” Id.  Here, 

there is a wealth of undisputed evidence that establishes the relatedness of the goods at issue. 
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It is undisputed that Luxco’s REBEL Marks are used in connection with distilled spirits, 

including bourbon, whiskey, liquor, and liqueurs.  See Luxco’s Br. at 4; Applicant’s Br. at 6 and 

20.  And, as mentioned above, Applicant provides on its website cocktail recipes with 

ingredients specifying use of “REBEL”–branded hard coffee products and distilled spirits such 

as bourbon, vodka, and rum and liqueurs.  See Knox Dep. [29 TTABVUE] at 30:13-31:25 

(stating that recipes are potential serving suggestions); Knox Dep. Exhibit 4 [28 TTABVUE 17-

12] (“Rebel Hard Coffee Cocktail Recipes” which include, for example, the following cocktails): 

 

 

 

Further, in the product description of the 

“bourbon caramel hard latte” offering, 

Applicant suggests that consumers: “Enjoy 

REBEL Bourbon Caramel Lattes… paired 

with your favorite bourbon for an extra 

punch.”  Knox Dep. Exhibit 2 [28 

TTABVUE 10] (see screenshot to the right).   
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Luxco publishes its own recipes including use of Rebel Product Line bourbon in coffee 

cocktails, which the undisputed testimony demonstrates that these types of cocktails are popular 

flavor combinations. Luxco’s Br. at 10-11 (citing Winter Decl. [26 TTABVUE 17-18] at ¶¶ 51-

64; Exhibits 126, 127, and 15-24 [26 TTABVUE 60-64; 32 TTABVUE 92-164]). Luxco also 

promotes its Rebel Product Line products as recipe ingredients in conjunction with fruit juices, 

teas, and ciders. Id. (citing Winter Decl. [26 TTABVUE 19] at ¶¶ 65-68; Exhibits 25-27 [32 

TTABVUE 165-176]). And the undisputed testimony here provides that bourbon is commonly 

used in connection with juices, teas, ciders, and other fruit-flavored liquids. Id. (citing Winter 

Decl. [26 TTABVUE 19-20] at ¶¶ 69-72; Exhibits 28-30 [32 TTABVUE 177-210]).  The 

foregoing, and more as cited in Luxco’s Brief (see, e.g., pp. 26-28), constitute overwhelming 

evidence of relatedness, which Applicant disingenuously ignores when it contends that Luxco 

failed to provide evidence regarding relatedness for the goods at issue.  See Applicant’s 

Response Br. at 22-24.   

Further, it is unrefuted testimony that consumers are exposed to beverage alcohol brands 

offering products in multiple beverage alcohol categories, and that the ready-to-drink (“RTD”) 

product category has recently experienced significant growth, which has attracted many brands 

who traditionally focused on products in the spirits category.  Winter Decl. [26 TTABVUE 28] 

at ¶¶ 99-100.  Due to these market trends, consumers who encounter the mark TWELVE5’S 

REBEL may believe that Luxco expanded its Rebel Line of Products into the RTD category, 

including flavored malt beverages.  See Luxco’s Br. at 27-28; Hewlett-Packard Co. v. Packard 

Press, Inc., 281 F.3d 1261, 1267, 62 U.S.P.Q.2d 1001, 1004 (Fed. Cir. 2002) (evidence that a 

single company sells the goods and services of both parties is relevant to a relatedness analysis). 
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Alternatively, consumers may believe Luxco endorses or licensed its REBEL Marks to 

Applicant, especially in connection with Applicant’s “Bourbon Caramel Hard Latte” and “Hard 

Irish Cream Latte” flavors.  Id.  Because the relevant inquiry centers on potential confusion as to 

the source of the goods, In re Joel Embiid, No. 88202890, 2021 WL 2285576, at *22, as opposed 

to confusion regarding the manufacturing process2 of the products as Applicant suggests, 

Applicant’s attempt to distinguish the evidence regarding third-party RTD, malt beverage, and 

distilled spirits products commonly emanating from the same source should be ignored. 

Therefore, the record is replete with uncontested evidence that the goods here are legally 

identical or, at a minimum, highly related.  This factor unquestionably favors likely confusion. 

C. The goods travel in the same channels of trade to the same classes of 

consumers. 

1. The proper analysis is on the goods as identified in the Opposed 

Applications. 

Applicant suggests, without citation to authority, that differences in market regulations 

and target consumers weigh against a likelihood of confusion.  Applicant’s Br. at 24-25.  

However, Applicant recognizes that “absent restrictions in the application and registration, goods 

and services are presumed to travel in the same channels of trade… [and] target the same class of 

purchasers.”  Id. (citing Hewlett-Packard, 281 F.3d at 1268, 62 U.S.P.Q.2d at 1005).   In 

addition, there is no evidence of record to even suggest that consumers would understand any 

differences in “market regulations.” 

Here, the Opposed Applications do not limit their respective identified goods, and 

Applicant’s suggested approach should be rejected as it is contrary to well-established law.  

 
2 To the extent it is found that consumers would be aware of the manufacturing processes behind 

the goods at issue, Applicant’s products are made from a “brewed malt base,” and many of the 
Rebel Product Line whiskeys have malted barley as an ingredient in the mash used for  

distillation.  Luxco’s Br. at 3-4 (citing Buchman Decl. [25 TTABVUE 2] at ¶ 6).   
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Stone Lion Capital, 746 F.3d at 1323 (“the Board must make its determinations under these 

factors based on the goods as they are recited in the application and registration respectively and 

generally cannot consider evidence of real-world trade channels”); Octocom Sys., Inc. v. Houston 

Computer Servs., Inc., 918 F.2d 937, 942, 16 U.S.P.Q.2d 1783, 1788 (Fed. Cir. 1990) (the 

application controls “regardless of what the record may reveal as to the particular nature of an 

applicant’s goods”).   

Applicant selected its identification of goods when submitting the Opposed Applications 

in Int’l Class 33 and had ample opportunity to amend throughout this opposition – but declined 

to do so.  Applicant must be held to the goods as they appear in the Opposed Applications and 

not be permitted to retroactively limit any channels of trade or target consumers at this late stage.   

2. Applicant concedes overlap in the trade channels and target 

customers. 

Applicant does not dispute Luxco’s description or the applicability of the United States’ 

three-tiered sales system of beverage alcohol products, within which Applicant’s flavored malt 

beverage products must travel.  Luxco’s Br. at 29-30.  Additionally, Applicant does not argue or 

suggest that the trade channels or target consumers for flavored malt beverage products are 

entirely discrete or disparate from those for the Rebel Product Line such that there could be no 

overlap. 

Rather, Applicant admits – as it must – that there is direct overlap in trade channels and 

target consumers with Luxco’s Rebel Product Line by acknowledging that Applicant’s flavored 

malt beverage products must travel within the three-tiered system of distribution, see Knox Dep. 

[29 TTABVUE] at 47:21-55:4, and are sold to end consumers of legal drinking age.  See 

Applicant’s Br. at 25.  Tellingly, Applicant did not refute or even address Luxco’s evidence that 

Applicant’s flavored malt beverage products are in fact sold side-by-side Luxco’s Rebel Product 
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Line offerings.  Luxco’s Br. at 30 (citing Winter Decl. [26 TTABVUE 30-31] at ¶¶ 115-131; 

Exhibits 130-133 [26 TTABVUE 65-80]). 

Additionally, Applicant’s cited evidentiary support regarding the purported distinctions in 

channels of trade fails to establish complete differences.  For example, Applicant’s witness did 

not have personal knowledge regarding the placement of its flavored malt beverage products in 

retail stores.  Knox Dep. [29 TTABVUE] at 47:3-6 (“Q: But the retailers can position them 

however they deem makes sense? A: I can’t speak to that but theoretically.”).  Relatedly, 

Applicant’s witness did not claim to have personal knowledge regarding Luxco’s products and 

was unfamiliar with Luxco’s full product range.  See id. at 43:9-11 (“I believe Luxco’s 

[products] are primarily distilled spirits, I can’t speak for all their beverage applications…”).  

Further, Applicant’s witness could not identify the states in which the goods at issue could not be 

sold in the same physical location.  Id. at 43:22-44:9.  In sum, there is no testimony that the 

channels of trade do not and could not overlap.  Quite the opposite, all competent record 

evidence unequivocally establishes the contrary – that these goods travel in the identical 

channels. 

Likewise, Applicant’s suggestion that the target consumers are distinct reflects logical 

flaws and substantial gaps in the evidence of record.  See Applicant’s Br. at 25-26.  Here, 

Applicant acknowledges the Opposed Applications and Luxco’s registrations contain no 

restrictions in the consumers other than the implied condition that consumers must be of legal 

drinking age.  Id. at 25.  Also, Applicant suggests its target consumers are different than Luxco’s 

typical consumers, but this is unsupported by logic and evidence for at least the following 

reasons.  First, it is impossible to tell from the cited materials who actually wrote the reviews, 

articles, and comments, let alone their gender.  Second, the materials are not competent evidence 
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to prove the gender of the author or the audience.  Third, Applicant offers no explanation or 

causation between an author’s gender and the typical consumer of a product.  And last, Applicant 

merely asserts, without support, the typical consumer of Luxco’s goods is “predominantly male.”  

Id. at 25.  And notably, Applicant does not suggest the absence of overlap. 

Accordingly, the Opposed Applications and the evidentiary record are devoid of any 

compelling reason to contradict settled authority regarding analysis of the goods as recited in the 

applications and registrations.  Stone Lion Capital, 746 F.3d at 1323; Octocom, 918 F.2d at 942. 

3. The goods at issue are legally identical, so the channels of trade and 

classes of consumers are presumed to be identical. 

Further, as discussed above in Section II.B, the goods at issue are legally identical, and, 

therefore, they “must be presumed to travel in the same channels of trade and be sold to the same 

class of purchasers.”  In re Smith and Mehaffey, 31 U.S.P.Q.2d 1531, 1532 (T.T.A.B. 1994).  

Applicant cites no authority to suggest any deviation from this well-established standard in 

Board proceedings. See, e.g., Stone Lion Capital, 110 USPQ2d at 1162 (holding that it was 

proper for the Board “to focus on the [involved] application and registrations rather than real-

world conditions… regardless of what the record may reveal as to the particular nature of an 

applicant’s goods, the particular channels of trade or the class of purchasers to which sales of the 

goods are directed.”); In re Viterra Inc., 671 F.3d 1358, 1362, 101 U.S.P.Q.2d 1905, 1908 (Fed. 

Cir. 2012) (“[A]bsent restrictions in the application and registration, [identical] goods and 

services are presumed to travel in the same channels of trade to the same class of purchasers.”).  

Accordingly, for the purposes of the third DuPont factor, the channels of trade and the potential 

customers are identical. 
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D. Luxco’s REBEL Marks are undoubtedly commercially strong. 

Applicant acknowledges a strong mark is one with “extensive public recognition and 

renown.”  Applicant’s Br. at 14.   Applicant further recognizes that a strong mark is given a 

“wide latitude of legal protection.”  Id.  However, Applicant does not refute or substantively 

challenge any evidence submitted by Luxco in support of commercial strength.  Instead, 

Applicant attempts to diminish the weight of Luxco’s evidence, identify additional evidence 

Applicant believes is necessary, and disagree with the conclusions drawn by Luxco from the 

evidence of record. 

Here, the undisputed evidence of record clearly establishes the immense commercial 

strength of Luxco’s REBEL Marks.  See Luxco’s Br. at 32 (citing Coach Servs., Inc. v. Triumph 

Learning LLC, 668 F.3d 1356, 1373, 101 U.S.P.Q.2d 1713, 1724 (Fed. Cir. 2012); New Era Cap 

Co., Inc. v. Pro Era, LLC, No. 91216455, 2020 WL 2853282, *10-11 (T.T.A.B. May 29, 2020)) 

(commercial strength indicia include the length of time of use, volume of sales and advertising 

expenditures, notice by independent sources, and the variety of goods on which a mark is used, 

among other considerations).  As discussed in Luxco’s prior brief, Luxco’s REBEL Marks have 

been continually used on the goods in the Rebel Product Line for more than eighty years and 

generated almost  in revenue from 2000 to 2020 under Luxco’s ownership.  See 

e.g., Luxco’s Br. at 3-7 and 11.  And over 2015-2021, Luxco spent in excess of  

on marketing the Rebel Product Line.  Id. at 9.  Product offerings in the Rebel Product Line have 

won numerous awards, received unsolicited media attention, are used and promoted by Luxco 

and third parties in connection with a wide variety of drink recipes.  Id. at 11-14.  The Rebel 

Product Line was also, as a pop culture reference, the inspiration for Billy Idol’s double platinum 

album (i.e., 2,000,000+ copies shipped in the U.S.) called Rebel Yell, which peaked at number 6 

on the US Billboard 200 weekly charts, and the title track under the same name.  Id. at 13-14. 
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Additionally, the unrefuted testimony is that the Rebel Product Line’s sales rose 

following the modernization of the “REBEL YELL” name to just “REBEL,” which indicates 

strong consumer awareness that Luxco’s “REBEL” brand is an evolution of Luxco’s “REBEL 

YELL” brand – and this was despite reduced marketing spend during that timeframe.  Luxco’s 

Br. at 5-6 (citing Winter Decl. [26 TTABVUE 4; 27 TTABVUE 4-5] at ¶¶ 12-15).  Moreover, 

Luxco’s aggressive trademark enforcement activities reinforce the strength of its REBEL Marks. 

Caterpillar, Inc. v. Pave-Tech, Inc., No. 92041776, 2007 WL 878355, at *5 (T.T.A.B. Mar. 12, 

2007) (an “active program of prosecution of infringers… enhances the distinctiveness and 

strength of a mark”) (quoting J. Thomas McCarthy, McCarthy on Trademarks and Unfair 

Competition, § 11.91 (4th ed. 2005)); Luxco’s Br. at 14-18 (citing Buchman Decl. [25 

TTABVUE 8-19] at ¶¶ 14-51). 

Applicant wrongly suggests, without citation to authority, that survey evidence or 

consumer testimony is required here.  Applicant’s Br. at 14-15.  But the Board’s and Federal 

Circuit’s precedent could not be more clear in that survey evidence is not required to prove 

strength.  New Era, No. 91216455, 2020 WL 2853282, at *14 (“surveys [are] not required in 

order to determine whether a mark is famous”) (quoting Bose Corp., 63 U.S.P.Q.2d at 1305).   

Last, Applicant contends, also without citation to authority, that certain of Luxco’s third-

party media attention evidence is irrelevant because they enable the publisher of the article to 

earn a commission or are purportedly directed to consumers outside the US.  Applicant’s Br. at 

15.  That article publishers may earn a commission does not alter the fact, for the purposes of the 

instant analysis, that REBEL-branded products are being reviewed and promoted by third-

parties.  If anything, this actually supports strong consumer awareness because third parties risk 

their reputations if glowing reviews garner sales that result in disappointed consumers.  As a 
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result, third-parties are incentivized to ensure accurate, trustworthy reviews, thereby increasing 

consumer awareness of recommended products like Luxco’s REBEL-branded products. 

And, contrary to Applicant’s assertions, the coverage of REBEL-branded products in the 

UK (which webpages are accessible from the U.S.) actually demonstrates that the widespread 

renown and immense consumer awareness of Luxco’s products extends well beyond the United 

States’ borders.  See, e.g., Exhibit 34 ( “Top 10 award-winning American whiskeys” and 

describing Luxco’s Rebel Yell French Oak Barrel’s Gold medal award in the “Premium 

Bourbons” category); Exhibit 38 (“The American Whiskey Masters 2021 results” and stating that 

Luxco’s Rebel 100 won a Gold medal in the “Bourbon – Super Premium” category); Exhibit 45 

(describing a limited edition release of REBEL-branded bourbon that will concentrate 

distribution on high-demand markets including the UK and Germany and quoting Luxco’s Greg 

Mefford that “[this] release celebrates the growing loyalty of Rebel fans around the world, 

particularly those throughout the UK and Europe, who’ve continued to support the brand and 

snap-up new releases such as Rebel 100, despite the economic impact of trade tariffs.”).   

In sum, Luxco has certainly established the “extensive public recognition and renown” 

(i.e., commercial strength) of the REBEL Marks.  See Coach Servs, 668 F.3d at 1373, 101 

U.S.P.Q.2d at 1724.  This factor compels a finding of a likelihood of confusion. 

E. The TWELVE5’S REBEL Mark is confusingly similar to Luxco’s REBEL 

Marks. 

There is a heavy burden on the newcomer (here, Applicant) to avoid consumer confusion 

as to products and their source. Bridgestone Americas Tire Operations, LLC v. Fed. Corp., 673 

F.3d 1330, 1337, 102 U.S.P.Q.2d 1061, 1068 (Fed. Cir. 2012).  Accordingly, there is “no excuse 

for even approaching the well-known trademark of a competitor.”  Kenner Parker Toys Inc. v. 

Rose Art Industries, Inc., 963 F.2d 350, 353, 22 U.S.P.Q. 1453, 1456 (Fed. Cir. 1992).  Further, 
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where the goods at issue are legally identical, as they are here, a lesser degree of similarity 

between the marks is required for confusion to be likely. Coach Servs., 101 U.S.P.Q.2d at 1721.  

In view of these principles, the mark TWELVE5’S REBEL is undoubtedly confusingly similar to 

Luxco’s REBEL Marks.   

Here, Luxco asserts certain trademark registrations and its common law rights in the 

mark REBEL, on its own and in connection with other terms as used throughout Luxco’s 

ownership of the brand.  See e.g., Luxco’s Br. at 4-5, 6-7, and 39-42.  However, Applicant only 

discusses Luxco’s asserted trademark registrations.  Applicant’s Br. at 17-18.  By doing so, 

Applicant ignores Luxco’s extensive use of the mark REBEL by itself and with other non-

distinctive terms.  See e.g., Luxco’s Br. at 6-7 and 40-41 (including REBEL, BAND OF 

REBELS, REBELS UNCAGED, REBEL AND RECORDS, and BE MORE REBEL, among 

others, all focused on the “rebel spirit” ethos of the brand).  Further, the undisputed testimony is 

that Luxco’s use of “REBEL” in this manner enabled consumer perception of the Rebel Line of 

Products to be maintained when the brand name was shortened to just “REBEL.”  Id. at 6 (citing 

Winter Decl. [26 TTABVUE 5] at ¶ 15).  Applicant therefore concedes by omission the 

similarity between the TWELVE5’S REBEL mark and Luxco’s common law rights in the term 

“REBEL” on its own and in connection with other non-distinctive words, which traces back to at 

least as early as 2016.  See Luxco’s Br. at 6. 

Additionally, Luxco’s registrations in this proceeding and Applicant’s Opposed 

Applications are standard character marks.  Therefore, they “could be used in any typeface, 

color, or size, including the same stylization actually used or intended to be used by the other 

party, or one that minimizes the differences or emphasizes the similarities between the marks.”  

Anheuser-Busch, LLC v. Innvopak Sys. Pty Ltd., 115 U.S.P.Q.2d 1816, 1824 (T.T.A.B. 2015) 
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(and finding applicant's WINEBUD mark similar to opposer's BUD mark in that it incorporates 

the entirety of opposer's mark).  In other words, the Board must assume that Applicant’s mark 

could be displayed with an emphasis on “REBEL” and in the same stylization as Luxco’s 

REBEL marks.  As a result, Applicant’s arguments regarding differences in fonts and style, 

Applicant’s Br. at 18-19, are immaterial due both parties’ standard character marks. 

And to the extent the Board considers actual use, Applicant’s myopic focus on the term 

“REBEL” in its labels, website domain, and marketing materials belies its assertions that the 

presence of “Twelve5’s” dispels confusion.  For example, Applicant’s logo3 demonstrates 

similarity due to the heavy emphasis (in relative typeface size, location, and bolding).  See 

Exhibit 5 to Knox Dep. [29 TTABVUE] at 3, 15, 45 (Applicant’s COLAs): 

           

Here, “REBEL” is the eye-catching, dominant portion of the legal use of the TWELVE5’S 

REBEL mark, and “Twelve5’s” is the smallest – with the descriptive term “Hard Coffee” or 

“Hard Tea” more heavily emphasized in the logo than “Twelve5’s.”  And Applicant’s website is 

www.rebelhardcoffee.com.  Luxco’s Br. at 42.  Examples of Applicant’s widespread use of 

“REBEL” on its own include Applicant’s COLA applications (i.e., “Brand Name” identified as 

“REBEL”), recipes (i.e., “Rebel Hard Coffee Cocktail Recipes”), and website (i.e., “REBEL 

Hard Coffee”).  Luxco’s Br. at 42-43. As a result, Applicant’s arguments regarding the 

 
3 COLAs reflect the labels Applicant is permitted to use in conjunction with legal sales of 

beverage alcohol in the US.  See Luxco’s Br. at 41 (citing Buchman Decl. [25 TTABVUE 3-6] at 

¶ 9. 
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distinctiveness of its mark due to the presence of the term “Twelve5’s” is disingenuous in view 

of how Twelve5 is in fact using the mark.  

Further, Applicant did not address the analogous cases cited by Luxco where similarity 

was found when the refused/opposed mark fully incorporated the cited/asserted mark.  See 

Luxco’s Br. at 39-40 (citing In re Conmed Corp., No. 88202718, 2022 WL 3282679, at *9 

(T.T.A.B. July 21, 2022) (finding CONMED UNIFY and UNIFY “far more similar than 

dissimilar in appearance, sound, and connotation and commercial impression” and refusing 

registration of CONMED UNIFY); In re Toshiba Med. Sys. Corp., 91 U.S.P.Q.2d 1266, 1271 

(T.T.A.B. 2009) (finding VANTAGE TITAN for MRIs confusingly similar to TITAN for 

ultrasound devices); In re Fiesta Palms, LLC, 85 U.S.P.Q.2d 1360, 1364 (T.T.A.B. 2007) 

(finding CLUB PALMS MVP for casino services confusingly similar to MVP for the same 

services)).  In the same way, TWELVE5 REBEL is confusingly similar to REBEL because it 

fully incorporates the entirety of REBEL, and adding the term “Twelve5” does not dispel the 

likelihood of confusion.  See Joel Gott Wines, LLC v. Rehoboth Von Gott, Inc., 107 U.S.P.Q.2d 

1424, 1433 (T.T.A.B. 2013) (“Purchasers of opposer’s GOTT and JOEL GOTT wines are likely 

to assume that applicant’s goods, sold under the mark GOTT LIGHT and design, are merely a 

line extension of goods emanating from opposer.”).   

Applicant’s authority is easily distinguishable because it is clear that the marks at issue in 

those cases were far more dissimilar than the Luxco’s REBEL Marks and the TWELVE5’S 

REBEL Mark in the instant proceeding.  See Champagne Louis Roederer S.A. v. Delicato 

Vineyards, 148 F.3d 1373, 47 U.S.P.Q.2d 1459, 1460 (Fed. Cir. 1998) (finding “CRYSTAL 

CREEK” not confusingly similar to “CRISTAL” and “CRISTAL CHAMPAGNE”); Kellogg Co. 

v. Pack'em Enters., 951 F.2d 330, 21 U.S.P.Q. 2d 1142, 1145 (Fed. Cir. 1991) (finding 
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“FROOTEE ICE” not confusingly similar to “FROOT LOOPS”); Keebler Co. v. Murray Bakery 

Prods., 866 F.2d 1386, 1388, 9 U.S.P.Q.2d 1736, 1739 (Fed. Cir. 1989) (“SANDIES” and 

“SHORTEES” are not confusingly similar).   

Turning to similarities in connotation, Applicant contends that “consumers associate the 

word ‘rebel’ when used in connection with hard coffee to describe ‘people who want to take a 

break from the norm and go against the standard rules’, and something ‘fun, daring, edgy and 

adventurous.’” Applicant’s Br. at 3.  This is extremely similar to Luxco’s marketing efforts for 

the Rebel Product Line centering on the “rebel spirit” ethos, see Luxco’s Br. at 5-7, and targeting 

consumers “who like discovering brands that aren’t mainstream or obvious, enjoy trying new 

things, and value unique experiences.”  Id. at 8 (citing Winter Decl. [26 TTABVUE 11] at ¶ 31; 

Exhibit 118 [27 TTABVUE] at 6).  As a result, the facts and the law for similarity of the marks 

are on Luxco’s side, and this factor undoubtedly supports a finding of a likelihood of confusion. 

F. The lack of evidence of third-party use of similar marks on similar goods 

supports a likelihood of confusion. 

Applicant failed to introduce competent evidence demonstrating any consuming public’s 

awareness of the alleged third-party marks.  Additionally, Applicant did not establish that the 

identified registrations and websites are relevant to the instant DuPont analysis.  Therefore, 

Applicant cannot make any showing that customers have been sufficiently “conditioned by a 

plethora of such similar marks” so as to diminish the strength of Luxco’s REBEL Marks.  See 

Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772, 396 F.3d 1369, 

1374, 73 U.S.P.Q.2d 1689, 1695 (Fed. Cir. 2005). 

1. There is no probative evidence of record establishing actual third-

party use. 

In connection with its arguments regarding third-party use, Applicant submitted via 

notice of reliance Exhibits 1-80.  Applicant’s Br. at 10-14; [33 TTABVUE 1-381].  These are 
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trademark registrations, Exhibits 1-69, and internet materials, Exhibits 70-80.  Id.  Notably, 

Applicant did not submit any testimony regarding Exhibits 1-80, so these materials are, at most, 

of limited probative value for Applicant’s arguments regarding third-party use. 

It is well-established that trademark registrations, like Exhibits 1-69 here, do not evidence 

use of a mark on their own.  See, e.g., Weider Publications, LLC v. D&D Beauty Care Co., 109 

U.S.P.Q.2d 1347, 1351 n.10 (T.T.A.B. 2014) (third-party registrations do not constitute evidence 

of use, thus of limited probative value to show mark is weak); Calypso Technology Inc. v. 

Calypso Capital Management LP, 100 U.S.P.Q.2d 1213, 1222 (T.T.A.B. 2011) (third-party 

registrations for same term are not evidence of use in the marketplace); Nike Inc. v. Maher, 100 

U.S.P.Q.2d 1018, 1028 (T.T.A.B. 2011) (“Third-party registrations have little probative value by 

themselves because they tell us nothing about whether or not the marks are actually being used 

or the manner of any such use”). 

Additionally, Exhibits 70-80 must be treated in accordance with the well-established rule 

that internet webpage evidence “is only admissible for what it shows on its face, and… will not 

be considered to prove the truth of any matter stated therein.”  Ayoub, Inc. v. ACS Ayoub Carpet 

Serv., 118 U.S.P.Q.2d 1392, 1399 n. 62 (T.T.A.B. 2016); see also Spiritline Cruises LLC v. Tour 

Management Services, Inc., No. 91224000, 2020 WL 636467, at *3 (T.T.A.B. February 7, 2020) 

(Internet printouts and other materials introduced under a notice of reliance without supporting 

testimony were considered only for what they show on their face rather than for the truth of the 

matters asserted).  Here, Applicant cites Exhibits 70-80 as evidence of third party use of the 

marks, which is a finding not permitted based on the manner this evidence was submitted. 

Beyond these threshold issues, Applicant fails to substantively establish actual, probative 

third-party use under the sixth DuPont factor.  In Palm Bay, the case Applicant relies upon 
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regarding its third-party use arguments, the Federal Circuit stated, “[t]he probative value of third-

party trademarks depends entirely upon their usage.”  Palm Bay, 396 F.3d at 1373 (citing 

Scarves by Vera, Inc. v. Todo Imports, Ltd., 544 F.2d 1167, 1173 (2d Cir. 1976) (“The 

significance of third-party trademarks depends wholly upon their usage. Defendant introduced no 

evidence that these trademarks were actually used by third parties, that they were well promoted 

or that they were recognized by consumers.”)).  Since the applicant failed to submit evidence of 

the consuming public’s awareness of the third-party usage, the Federal Circuit affirmed the 

Board’s refusal of the opposed application. 

Similar to Palm Bay, Applicant did not introduce any evidence for the third-party marks 

regarding actual usage, the extent of promotion, or consumer recognition.  See Palm Bay, 396 

F.3d at 1373-74.  Other types of evidence the Board has found necessary – but are absent from 

the record in this proceeding – includes the geographic scope of distribution, the volume of use, 

and the duration of use, among others demonstrating consumer exposure to third-party use of a 

mark.  See Anthonys Pizza & Pasta Int'l, Inc. v. Anthonys Pizza Holding Co., Inc., 95 U.S.P.Q.2d 

1271 (T.T.A.B. 2009) (third party evidence was of “limited probative value…because they do 

not demonstrate that the public is aware of the businesses, or the number of their customers, or 

their trading area.”); Tao Licensing, LLC v. Bender Consulting Ltd., 125 U.S.P.Q.2d 1043 

(T.T.A.B. 2017) (“Respondent did not show how long or how extensively these apparent third-

party marks have been used. We have no sense of the degree of consumer exposure to these 

marks.”).  Applicant failed to provide any of these categories of required evidence. 

As a result, there is an unbridgeable gulf between the registrations and website printouts 

submitted by Applicant, see Applicant’s Br. at 10-14 (citing Exhibits 1-80), and establishing 

sufficient third-party use that meaningfully impacts the commercial strength of a mark.  See Han 
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Beauty, Inc. v. Alberto–Culver Co., 236 F.3d 1333, 1338, 57 U.S.P.Q.2d 1557, 1562 (Fed. Cir. 

2001) (the “record includes no evidence about the extent of [third-party] uses ... [t]he probative 

value of this evidence is thus minimal”). 

2. The purported third-party uses are irrelevant. 

Applicant’s conclusory statement that “the consuming public has been extensively 

exposed to third party use of marks that share the word REBEL in connection with alcoholic 

beverages,” Applicant’s Br. at 9, is not only unsupported by the evidence of record as discussed 

above, but Applicant did not establish similarity of the marks or the similarity of goods for at 

least the following reasons. 

First, Applicant merely states the cited registrations contain the words “Rebel” or 

“Rebellion” and words that look like, sound like, or mean “Rebel” or “Rebellion.”  Id. at 10-12.  

However, Applicant fails to explain why any of these marks should be considered similar to any 

of Luxco’s REBEL Marks, especially in view of Applicant’s arguments that the mark 

“TWELVE5’S REBEL” is dissimilar to Luxco’s rights in the marks REBEL, REBEL 

RESERVE, REBELYELL and REBELLION.  Applicant’s Br. at 16-18.  Applicant cannot have 

it both ways when analyzing similarities/dissimilarities between marks. 

Second, Applicant provides neither evidence nor explanation as to why purported marks 

on products for “beer” and “wine” are relevant to the strength of Luxco’s products, including 

bourbon whiskey and rye whiskey, in the marketplace (i.e., as consumers encounter and 

understand Luxco’s REBEL Marks to identify the source of the goods).  In its brief, Applicant 

contends that its flavored malt beverage products are considered as beer by the TTB, which 

Applicant suggests are different than Luxco’s distilled spirits.  Applicant’s Br. at 20-21.  

Therefore, under Applicant’s arguments, third-party marks for beer and wine should be ignored. 

See In re i.am.symbolic, llc, 866 F.3d 1315, 123 U.S.P.Q.2d 1744, 1751 (Fed. Cir. 2017) 
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(disregarding third-party registrations for other types of goods where the proffering party had 

neither proven nor explained that they were related to the goods in the cited registration).   

Further, Applicant only provides unsupported attorney argument that “[a]s restaurants, 

bars, and taprooms offer alcoholic beverages, these third-party registrations are relevant to show 

that customers are accustomed to encountering the name REBEL in connection with alcoholic 

beverages in a number of contexts.”  Applicant’s Br. at 13.  This is clearly insufficient to 

demonstrate relatedness as it lacks the “something more” that is required to show relatedness in 

this situation.  In re Coors Brewing Co., 343 F.3d 1340, 1345, 68 U.S.P.Q.2d 1059, 1063 (Fed. 

Cir. 2003) (“the fact that restaurants serve food and beverages is not enough to render food and 

beverages related to restaurant services for purposes of determining the likelihood of confusion. 

Instead, . . . ‘to establish likelihood of confusion a party must show something more than that 

similar or even identical marks are used for food products and for restaurant services.”’).  

Third, of the 80 exhibits cited by Applicant, there are only three that identify goods as 

distilled spirits (Exhibit 6, “FOR ARTISTS, REBELS, AND WANDERERS”; Exhibit 42, 

“RUGGED REFINED REBELLIOUS”; and Exhibit 43, “TASTEFULLY REBELLIOUS”) and 

one internet printout that identifies whisky (Exhibit 70, “Smokehead Rum Rebel Whisky”).  Not 

only are these proportionately uncommon as reflected in Applicant’s materials, but the marks are 

each significantly different than Luxco’s REBEL Marks.  The registrations are tag lines or 

slogans, and, from the face of Exhibit 70, the “Brand” is “Smokehead,” and “Rum Rebel 

Whisky” appears to be the product name.  In these examples, nothing similar to Luxco’s REBEL 

Marks serves as a source identifier in a manner that weakens the strength of Luxco’s rights. 
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In sum, Applicant failed to submit competent evidence regarding purported third party 

use of similar marks on similar goods to Luxco’s REBEL Marks so as to weaken the strength of 

Luxco’s REBEL Marks.   

III. CONCLUSION 

The foregoing as well as Luxco’s Trial Brief indisputably demonstrate that the Board 

should refuse registration of Applicant’s U.S. App. Ser. Nos. 88/828,326 and 88/828,336  and 

sustain the instant consolidated opposition.  The subject mark TWELVE5’S REBEL is 

confusingly similar to Luxco’s strong REBEL Marks, and Applicant’s use of the TWELVE5’S 

REBEL mark in connection with flavored malt beverages (i.e., coffee, tea, flavored water, 

sparkling water, and fruit flavored beverages produced from a brewed malt base) is likely to 

cause consumers to believe that the Parties’ respective goods originate with, are associated with, 

or are sponsored by the same entity.   

Dated: November 11, 2022 

LUXCO, INC. 

 

      By: /s/ Michael R. Annis     

       Michael R. Annis 

Brendan R. Zee-Cheng 

Emily M. Holtzman 

       HUSCH BLACKWELL LLP 

190 Carondelet Plaza, Suite 600 

St. Louis, MO 63108 

Telephone: (314) 480-1500 

Facsimile: (314) 480-1505 

mike.annis@huschblackwell.com 

brendan.zee-cheng@huschblackwell.com  

emily.holtzman@huschblackwell.com  
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