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By the Board:

Pursuant to the Board’s October 21, 2020 order, Applicant was allowed until
November 20, 2020 to file its answer to the notice of opposition. 9 TTABVUE. On
November 21, 2020, Applicant filed an untimely answer. Accordingly, Applicant is in
default. Fed. R. Civ. P. 55(a).

With its answer, Applicant filed a “motion to cure default and accept late
answer for good cause,” which the Board construes as a motionto set aside Applicant’s
default under Fed. R. Civ. P. 55(a). TRADEMARK TRIAL AND APPEAL BOARD MANUAL OF
PROCEDURE (“TBMP”) § 312.01 (June 2020).

As a general rule, good cause to set aside a defendant’s default will be found
where 1) the defendant’s delay has not been the result of willful conduct, gross neglect
or bad faith, 2) the plaintiff will not be substantially prejudiced by the delay, and 3)

the defendant has a meritorious defense to the action. DeLorme Publishing Co. v.
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Eartha’s, Inc., 60 USPQ2d 1222, 1223-24 (TTAB 2000); Fred Hayman Beverly Hills,
Inc. v. Jacques Bernier, Inc., 21 USPQ2d 1556, 1557 (TTAB 1991). The determination
of whether default judgment should be entered against a party lies within the sound
discretion of the Board. It is the policy of the law, and the preference of the Board,
where appropriate, to decide inter partes cases on their merits rather than by default.?
TBMP § 312.02.

Having considered all of the circumstances of record, the Board finds that
Applicant has demonstrated the requisite good cause to set aside its default for failure
to timely file an answer. The notice of default is hereby set aside, and judgment will
not be entered against Applicant on that basis.

Applicant’s late-filed answer is its operative pleading in this proceeding.
Trademark Rule 2.106(b)(2).

Notwithstanding the ruling to set aside default, Applicant is advised to adhere
to all deadlines, including discovery and trial deadlines, and is expected to remain
abreast of this proceeding through utilizing TTABVUE.2 TBMP § 110.01. The Board
may not be inclined to again rule with a liberal approach in the event that Applicant

fails to meet a future deadline.

Schedule

1 The Board notes that Opposer did not file a response to Applicant’s motion.
2 http://ttabvue.uspto.gov/ttabvue/.
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Discovery and trial dates remain as reset in the October 21, 2020 order,
wherein the parties’ deadline to serve initial disclosures is January 19, 2021. 8
TTABVUE.

Generally, the Federal Rules of Evidence, Federal Rules of Civil Procedure and
Trademark Rules of Practice apply to Board trials. Trial testimony is taken and
introduced out of the presence of the Board during the assigned testimony periods.
The parties may stipulate to a wide variety of matters, and many requirements
relevant to the trial phase of Board proceedings are set forth in Trademark Rules
2.121 through 2.125. These include pretrial disclosures, matters in evidence, the
manner and timing of taking testimony, and the procedures for submitting and
serving testimony and other evidence, including affidavits, declarations, deposition
transcripts and stipulated evidence. Trial briefs shall be submitted in accordance
with Trademark Rules 2.128(a) and (b). Oral argument at final hearing will be
scheduled only upon the timely submission of a separate notice as allowed by
Trademark Rule 2.129(a).

It 1s the responsibility of each party to ensure that the Board has the party’s
current correspondence address, including an email address. TBMP § 117.07. The
Board must be promptly notified of any address or email address changes for the

parties or their attorneys.
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