
Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA1067889

Filing date: 07/13/2020

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Aqua-Yield Operations, LLC

Granted to Date
of previous ex-
tension

07/11/2020

Address 4219 ABINADI ROAD
SALT LAKE CITY, UT 84124
UNITED STATES

Attorney informa-
tion

TERRENCE J EDWARDS
TECHLAW VENTURES PLLC
3290 WEST MAYFLOWER AVE
LEHI, UT 84043
UNITED STATES
Primary Email: docket@techlawventures.com
Secondary Email(s): terrence.edwards@techlawventures.com
801-854-7675

Docket Number AYO-0031OPP

Applicant Information

Application No. 88319317 Publication date 05/12/2020

Opposition Filing
Date

07/13/2020 Opposition Peri-
od Ends

07/11/2020

International Re-
gistration No.

NONE International Re-
gistration Date

NONE

Applicant FLOW FUSHI Co., Ltd.
4-1-28, ROPPONGI, MINATO-KU
TOKYO, 106-0032
JAPAN

Goods/Services Affected by Opposition

Class 001. First Use: 0 First Use In Commerce: 0
All goods and services in the class are opposed, namely: (Based on 44(e)) (Based on Intent to Use)
Ionization chemical preparations for industrial purposes consisting mainly ofgranular ores; Ionization
chemical preparations for industrial purposes consisting mainly of powdered ores; chemicals for use
in industry and science; non-metallic minerals, namely, garnet; glue and adhesives for industrial pur-
poses; plantgrowth regulating preparations; fertilizers; higher fatty acids for industrial use; chemical
compositions for developing, printing and enlarging photographs; reagent paper not for medical pur-
poses; artificial sweeteners; flour and starch for industrial purposes; unprocessed plastics; cellulose
pulp; detergents for industrial use

Class 003. First Use: 0 First Use In Commerce: 0

http://estta.uspto.gov


All goods and services in the class are opposed, namely: (Based on 44(e)) Detergent soaps and de-
tergents for household use; shampoos; non-medicated body soaps; facial washes; cosmetics and
non-medicated toiletry preparations; hair rinses; hair conditioners; non-medicated hair treatment pre-
parations for cosmetic purposes; hair creams; perfumes; foundation; make-up powder; toilet water;
cosmetic sun milk lotions; cosmetic creams; cosmetic cleansing creams; sunscreen preparations;
beauty serums; beauty gels; cosmetic concealers; lipsticks; lip glosses; lip creams; mascaras; eye
shadows; eyeliner; gel eye patchesfor cosmetic purposes; beauty masks; bath preparations, not for
medical purposes; cosmetic facial blotting tissue; perfumery; essential oils for food flavorings; in-
cense; dentifrices; adhesives for affixing false eyelashes; false nails; false eyelashes; cotton wool for
cosmetic purposes; cotton sticks for cosmetic purposes; breath freshening preparations for personal
hygiene; deodorants for animals; fabric softeners for laundry use; laundry bleach; laundry starch;
seaweed gelatine for laundry use; shoe cream; shoeblack being shoe polish; polishing preparation

Class 011. First Use: 0 First Use In Commerce: 0
All goods and services in the class are opposed, namely: (Based on 44(e)) (Based on Intent to Use)
Household electrothermic appliances for beauty or sanitary purposes, namely, hand-held electric hair
dryers; facial saunas; electric facial care apparatus using ultrasonic waves for household purposes;
electric facial beauty apparatus applying low level sonic vibrations to theskin for household purposes;
hair driers for household purposes; household electrothermic appliances, other than for beauty or
sanitary purposes, namely, spaceheaters; towel steamers for hairdressing purposes; hair drying ma-
chines for beauty salon use; hair steamers for beauty salon use; shampoo basins for barbers' shop
use being parts of sanitary installations; garbage incinerators for household purposes; solar water
heaters; electric lamps and lighting fixtures; non-electric cooking heaters for household purposes,
namely, butane torches and gas grills; kitchen worktops with integrated sinks for household pur-
poses; kitchen sinks for household purposes; non-electric household tap-water filters; gas lamps; oil-
lamps; lamp chimneys; non-electric warming pans; non-electric pocket warmers, namely, chemically-
activated heating packets for warming hands not for medical purposes; hot water bottles for warming
one's feet in bed; toilet stool units witha washing water squirter; disinfectant dispensers for toilets; toi-
let bowls; seating for use with Japanese style toiletbowls; bath plumbing fittings, namely, sink strain-
ers; non-electric stoves for household purposes, namely, gas stoves and oil stoves

Class 021. First Use: 0 First Use In Commerce: 0
All goods and services in the class are opposed, namely: (Based on 44(e)) (Based on Intent to Use)
Cosmetic and toilet utensils, namely,cosmetic sponges, and make-up brushes; cosmetic utensils,
namely, facial beautyrollers; eyelash brushes; eyelash combs; cosmetic brushes; make-up sponges;
fitted vanity cases; hair brushes; combs; non-electric toothbrushes; electric toothbrushes; industrial
packaging containersof glass or porcelain; lunch-boxes; drinking flasks for travelers; vacuum bottles
being insulated flasks; kitchen utensils, not including gas water heaters forhousehold use, non-
electric cooking heaters for household purposes, kitchen worktops and kitchen sinks, namely, tongs;
kitchen containers, not including gas water heaters for household use, non-electric cooking heaters
for household purposes, kitchen worktops and kitchen sinks; feeding vessels for pets; bird cages; bird
baths being bowls for birds to bathe in; brushes for pets; floss for dental purposes; unworked or semi-
worked glass, not for building; gloves for household purposes; cleaning tools and washing utensils,
namely, cleaning brushes for household use; candle extinguishers; candlesticks; clothes brushes;
talisman; flower vases; perfume burners; shoe brushes; shoe horns; shoe shine cloths; shoe shine
sponges and cloths; shoe-trees being stretchers

Grounds for Opposition

Priority and likelihood of confusion Trademark Act Section 2(d)

No bona fide intent to use mark in commerce for
identified goods or services

Trademark Act Section 1(b)

Mark Cited by Opposer as Basis for Opposition

U.S. Application
No.

88515483 Application Date 07/15/2019

Registration Date NONE Foreign Priority
Date

NONE

Word Mark E.N.D.



Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use: First Use: 0 First Use In Commerce: 0

Fertilizers; Fertilizers for agricultural use; Treated fertilizers; Modified fertilizers;
Blended fertilizers; Manipulated fertilizers; Mixed fertilizers; Liquid based fertil-
izers; Natural fertilizers; Organic fertilizers; Chemical fertilizers; Nano-sized fertil-
izers

Class 005. First use: First Use: 0 First Use In Commerce: 0

Herbicides

Attachments 88515483#TMSN.png( bytes )
Notice of Opposition.pdf(88399 bytes )
Exhibit A.pdf(129690 bytes )

Signature /Terrence J. Edwards/

Name TERRENCE J EDWARDS

Date 07/13/2020
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Terrence J. Edwards (Utah State Bar No. 09166) 

Michelle Kevern (Utah State Bar No. 15648) 

 

TechLaw Ventures, PLLC 

3290 West Mayflower Ave. 

Lehi, Utah 84043 

Telephone: (801) 854-7675 

Fax: (801) 852-8203 

Email: terrence.edwards@techlawventures.com; docket@techlawventures.com  

 

Attorneys for Opposer, 

AQUA-YIELD OPERATIONS, LLC 

 

Opposed Mark: ENDMINERAL 

Opposed Application: U.S. Trademark Application Serial No. 88319317 

 

 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

AQUA-YIELD OPERATIONS, LLC, a 

Utah Limited Liability Company, 

 

                               Opposer, 

 

vs. 

 

FLOW FUSHI CO., LTD., a Japan 

Corporation, 

 

                               Applicant. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

NOTICE OF OPPOSITION 

 

 

 

NOTICE OF OPPOSITION 

Opposer, AQUA-YIELD OPERATIONS, LLC, a Utah Limited Liability Company 

(hereinafter “Aqua-Yield” or “Opposer”), believes that it will be damaged by registration of U.S. 

Trademark Application No. 88319317 (hereinafter “the ‘317 Application”) for the 

ENDMINERAL mark (hereinafter “Applicant’s Mark”) in International Classes 001, 003, 011, 

and 021, which is owned by FLOW FUSHI CO., LTD., a Japan Corporation (hereinafter “Flow 

mailto:terrence.edwards@techlawventures.com
mailto:docket@techlawventures.com
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Fushi” or “Applicant”), and hereby opposes registration of the ‘317 Application pursuant to 15 

U.S.C. §1063. The ‘317 Application was published for opposition on May 12, 2020. Applicant 

timely filed an extension of time to oppose registration of the ‘317 Application on May 12, 2020.  

The Trademark Trial and Appeal Board granted Applicant’s 30-day extension, which allowed 

Applicant until July 11, 2020 to file its Notice of Opposition. Since July 11, 2020 fell on a 

Saturday, this Notice of Opposition is timely filed on the next succeeding business day, which is 

July 13, 2020. 

As grounds for its opposition, Opposer alleges as follows: 

 

THE PARTIES 

1. Opposer, Aqua-Yield, is a Utah Limited Liability Company, having an address at 

4219 Abinadi Road, Salt Lake City, Utah 84124. 

2. Upon information and belief, Applicant, Flow Fushi, is a Japan corporation 

having an address at 4-1-28, Roppongi, Minato-ku, Tokyo, Japan 106-0032. 

 

OPPOSER’S MARK AND APPLICATION 

3. Opposer is the owner of U.S. Trademark Application Serial No. 88515483 for the 

E.N.D. mark for use in connection with “Fertilizers; Fertilizers for agricultural use; Treated 

fertilizers; Modified fertilizers; Blended fertilizers; Manipulated fertilizers; Mixed fertilizers; 

Liquid based fertilizers; Natural fertilizers; Organic fertilizers; Chemical fertilizers; Nano-sized 

fertilizers” in International Class 001 and “Herbicides” in International Class 005 (hereinafter 

“the ‘483 Application”). Opposer’s ‘483 Application is based on an intent-to-use use in 
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commerce under Section 1(b) of the Trademark Act. A printout of the ‘483 Application obtained 

from the Trademark Electronic Search System (TESS) is enclosed as Exhibit A. 

4. Opposer also has common law rights in the E.N.D. mark and various formatives 

thereof, including END (hereinafter referred to collectively with the E.N.D. mark applied for in 

the ‘483 Application as the “E.N.D. mark”) for use in connection with, inter alia, fertilizers. 

5. Opposer has used the E.N.D. mark since at least as early as January 2019. 

6. Based on Opposer’s use and promotion, the E.N.D. mark embodies goodwill that 

is associated with Opposer and consumers identify the E.N.D. mark with Opposer. 

 

THE APPLICATION 

7. Applicant is the record owner of the ‘317 Application for the ENDMINERAL 

mark for use in connection with: “Ionization chemical preparations for industrial purposes 

consisting mainly of granular ores; Ionization chemical preparations for industrial purposes 

consisting mainly of powdered ores; chemicals for use in industry and science; non-metallic 

minerals, namely, garnet; glue and adhesives for industrial purposes; plant growth regulating 

preparations; fertilizers; higher fatty acids for industrial use; chemical compositions for 

developing, printing and enlarging photographs; reagent paper not for medical purposes; 

artificial sweeteners; flour and starch for industrial purposes; unprocessed plastics; cellulose 

pulp; detergents for industrial use” in International Class 001 and claimed a filing basis under 15 

U.S.C. §1051(b) and 15 U.S.C. §1126(e) (i.e., Sections 1(b) and 44(e) of the Trademark Act). 

8. Applicant is the record owner of the ‘317 Application for the ENDMINERAL 

mark for use in connection with: “Detergent soaps and detergents for household use; shampoos; 

non-medicated body soaps; facial washes; cosmetics and non-medicated toiletry preparations; 
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hair rinses; hair conditioners; non-medicated hair treatment preparations for cosmetic purposes; 

hair creams; perfumes; foundation; make-up powder; toilet water; cosmetic sun milk lotions; 

cosmetic creams; cosmetic cleansing creams; sunscreen preparations; beauty serums; beauty 

gels; cosmetic concealers; lipsticks; lip glosses; lip creams; mascaras; eye shadows; eyeliner; gel 

eye patches for cosmetic purposes; beauty masks; bath preparations, not for medical purposes; 

cosmetic facial blotting tissue; perfumery; essential oils for food flavorings; incense; dentifrices; 

adhesives for affixing false eyelashes; false nails; false eyelashes; cotton wool for cosmetic 

purposes; cotton sticks for cosmetic purposes; breath freshening preparations for personal 

hygiene; deodorants for animals; fabric softeners for laundry use; laundry bleach; laundry starch; 

seaweed gelatine for laundry use; shoe cream; shoe black being shoe polish; polishing 

preparation” in International Class 003 and claimed a filing basis under 15 U.S.C. §1126(e) (i.e., 

Section 44(e) of the Trademark Act). 

9. Applicant is the record owner of the ‘317 Application for the ENDMINERAL 

mark for use in connection with: “Household electrothermic appliances for beauty or sanitary 

purposes, namely, hand-held electric hair dryers; facial saunas; electric facial care apparatus 

using ultrasonic waves for household purposes; electric facial beauty apparatus applying low 

level sonic vibrations to the skin for household purposes; hair driers for household purposes; 

household electrothermic appliances, other than for beauty or sanitary purposes, namely, space 

heaters; towel steamers for hairdressing purposes; hair drying machines for beauty salon use; 

hair steamers for beauty salon use; shampoo basins for barbers' shop use being parts of sanitary 

installations; garbage incinerators for household purposes; solar water heaters; electric lamps and 

lighting fixtures; non-electric cooking heaters for household purposes, namely, butane torches 

and gas grills; kitchen worktops with integrated sinks for household purposes; kitchen sinks for 
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household purposes; non-electric household tap-water filters; gas lamps; oil lamps; lamp 

chimneys; non-electric warming pans; non-electric pocket warmers, namely, chemically-

activated heating packets for warming hands not for medical purposes; hot water bottles for 

warming one's feet in bed; toilet stool units with a washing water squirter; disinfectant dispensers 

for toilets; toilet bowls; seating for use with Japanese style toilet bowls; bath plumbing fittings, 

namely, sink strainers; non-electric stoves for household purposes, namely, gas stoves and oil 

stoves” in International Class 011 and claimed a filing basis under 15 U.S.C. §1051(b) and 15 

U.S.C. §1126(e) (i.e., Sections 1(b) and 44(e) of the Trademark Act). 

10. Applicant is the record owner of the ‘317 Application for the ENDMINERAL 

mark for use in connection with: “Cosmetic and toilet utensils, namely, cosmetic sponges, and 

make-up brushes; cosmetic utensils, namely, facial beauty rollers; eyelash brushes; eyelash 

combs; cosmetic brushes; make-up sponges; fitted vanity cases; hair brushes; combs; non-

electric toothbrushes; electric toothbrushes; industrial packaging containers of glass or porcelain; 

lunch-boxes; drinking flasks for travelers; vacuum bottles being insulated flasks; kitchen 

utensils, not including gas water heaters for household use, non-electric cooking heaters for 

household purposes, kitchen worktops and kitchen sinks, namely, tongs; kitchen containers, not 

including gas water heaters for household use, non-electric cooking heaters for household 

purposes, kitchen worktops and kitchen sinks; feeding vessels for pets; bird cages; bird baths 

being bowls for birds to bathe in; brushes for pets; floss for dental purposes; unworked or semi-

worked glass, not for building; gloves for household purposes; cleaning tools and washing 

utensils, namely, cleaning brushes for household use; candle extinguishers; candlesticks; clothes 

brushes; talisman; flower vases; perfume burners; shoe brushes; shoe horns; shoe shine cloths; 

shoe shine sponges and cloths; shoe-trees being stretchers” in International Class 021 and 
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claimed a filing basis under 15 U.S.C. §1051(b) and 15 U.S.C. §1126(e) (i.e., Sections 1(b) and 

44(e) of the Trademark Act) (hereinafter referred to with all the goods identified in the ‘317 

Application as “Applicant’s goods”). 

11. On information and belief, the opposed ‘317 Application was filed on February 

27, 2019 (hereinafter the “Application Filing Date”) and claimed a priority date as of February 

13, 2019 based on a prior Japanese Trademark Registration Nos. 5844856, 6228160, and 

6223408 (hereinafter the “Application Priority Date”). 

 

CLAIMS FOR RELIEF 

1. Priority and Likelihood of Confusion 

Opposer has Priority 

12. Opposer incorporates all preceding paragraphs of this Notice of Opposition into 

this claim for relief and further alleges as follows. 

13. Opposer’s ‘483 Application was filed with the USPTO on July 15, 2019 as an 

intent-to-use application filed under Section 1(b) of the Trademark Act. 

14. Opposer’s common law use of the E.N.D. mark predates the Application Filing 

Date and the Application Priority Date of the ‘317 Application. 

15. Through use of Opposer’s E.N.D. mark in association with Opposer’s goods, 

Opposer has established valuable goodwill in connection with Opposer’s goods. 

16. Opposer’s E.N.D. mark is distinctive for Opposer’s goods, as evidenced by 

Opposer’s ‘483 Application and use of Opposer’s E.N.D. mark in commerce. 

17. Upon information and belief, Opposer has priority rights in the E.N.D. mark that 

are senior to Applicant’s rights in the ENDMINERAL mark.  
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Opposer’s E.N.D. Mark and Applicant’s ENDMINERAL Mark are Confusingly Similar 

18. An Office Action dated October 8, 2019 was issued by the USPTO in Opposer’s 

‘483 Application. That Office Action noted: “The filing date of pending U.S. Application Serial 

No. 88319317, ENDMINERAL, precedes applicant’s filing date. If the mark in the referenced 

application registers, applicant’s mark may be refused registration under Trademark Act Section 

2(d) because of a likelihood of confusion between the two marks.”  

19. Applicant’s ‘317 Application is the basis for a potential 2(d) refusal by the 

USPTO with respect to Opposer’s ‘483 Application and at least on that basis Opposer believes it 

will be damaged by the ‘317 Application. 

20. Applicant’s ENDMINERAL mark identified in the ‘317 Application largely 

incorporates the entirety of Opposer’s E.N.D. mark and is confusingly similar in appearance, 

sound, connotation, and meaning to Opposer’s E.N.D. mark. 

21. The ‘317 Application claims an intent-to-use use (Section 1(b) of the Trademark 

Act) and priority to three Japanese registrations (Section 44(e) of the Trademark Act) for the 

ENDMINERAL mark in connection with Applicant’s goods, which is confusingly similar to 

Opposer’s use of the E.N.D. mark in connection with Opposer’s goods that include, inter alia, 

“fertilizers.” 

22. Upon information and belief, the goods identified in the ‘317 Application for 

Applicant’s ENDMINERAL mark and those goods sold under Opposer’s E.N.D. mark, are 

marketed and sold to the same potential customers, consumers, or end users. 

23. Upon information and belief, Applicant’s goods and Opposer’s goods move 

through the same channels of distribution and are sold in the same or in similar channels of trade. 
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24. Use by the Applicant of the ENDMINERAL mark, for which registration is 

sought in the application opposed herein, is without Opposer’s consent or permission. 

25. Due to Applicant’s incorporation of the entirety of Opposer’s E.N.D. mark and 

the confusingly similar nature of the parties’ respective goods, channels of trade and purchasers, 

Applicant’s use of the ENDMINERAL mark as published in the ‘317 Application is likely to 

cause confusion, deception, or mistake as to the affiliation, connection, or association of 

Applicant with Opposer, and/or the origin, sponsorship or approval of Applicant’s goods, 

services, or commercial activities by Opposer, with consequent damage and injury to Opposer 

and the public. 

2. No Bona Fide Intent to Use Mark in United States Commerce for All Identified 

Goods 

Applicant Lacked a Bona Fide Intention to Use the ENDMINERAL Mark at the Time of Filing 

the ‘317 Application for All the Goods Identified 

26. Opposer incorporates all preceding paragraphs of this Notice of Opposition into 

this claim for relief and further alleges as follows. 

27. Upon information and belief, Applicant did not have the requisite level of intent 

to use the ENDMINERAL mark in the United States in connection with all Applicant’s goods at 

the time of the filing of the ‘317 Application. 

28. Upon information and belief, Applicant only intended to merely reserve a right in 

the ENDMINERAL mark in connection with at least one good identified in the ‘317 Application. 

3. Conclusion 

29. In view of the above, the registration of Applicant’s ENDMINERAL mark would 

prevent Opposer from exercising exclusive control over the goodwill and reputation associated 
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with Opposer’s E.N.D. mark. Therefore, the registration of Applicant’s Mark would damage and 

injure Opposer. 

30. Opposer will also be damaged by the registration of Applicant’s ENDMINERAL 

mark because such registration will support statutory rights for Applicant in violation and 

derogation of Opposer’s prior, superior and exclusive rights in Opposer’s E.N.D. mark and/or 

Opposer’s ‘483 Application. 

 

PRAYER FOR RELIEF 

WHEREFORE, Opposer believes that it will be damaged by registration of Applicant’s 

Mark as reflected in the ‘317 Application and respectfully requests that Application Serial No. 

88319317 be refused, and registration be denied pursuant to 15 U.S.C. §§l052(d) and l063(a). 

This Notice of Opposition is filed according to the rules governing electronic submissions to the 

Trademark Trial and Appeal Board, including payment of the requisite fee for four classes.  

Respectfully submitted this 13th day of July 2020. 

TECHLAW VENTURES, PLLC 

 

 

 

 

Terrence J. Edwards 

Attorneys for Opposer 

AQUA-YIELD OPERATIONS, LLC 

3290 West Mayflower Ave. 

Lehi, Utah 84043 
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CERTIFICATE OF ELECTRONIC FILING 

 

I hereby certify that this paper is being electronically filed with the Trademark Trial and 

Appeal Board at the United States Patent and Trademark Office on this 13th day of July 2020. 
 

TECHLAW VENTURES, PLLC 

 

 

 

_______________________ 

Terrence J. Edwards 

Attorneys for Opposer 

AQUA-YIELD OPERATIONS, LLC 

 

 

 

 

 

 

 

 

 

CERTIFICATE OF SERVICE 

 

The undersigned, one of Opposer’s attorneys, hereby certifies that on the 13th of July 

2020, he caused a true and correct copy of the foregoing NOTICE OF OPPOSITION to be 

served upon Applicant by email at the following email address: 

       

Amanda Roach 

Amin Talati Wasserman LLP 

100 S. Wacker Drive, Suite 2000 

Chicago, Illinois United States 60606 

Email: trademark@amintalati.com;  

angela@amintalati.com; amanda@amintalati.com 

 

TECHLAW VENTURES, PLLC 

 

 

 

_______________________ 

Terrence J. Edwards 

Attorneys for Opposer 

AQUA-YIELD OPERATIONS, LLC 
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Characters
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Number 88515483
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Original
Filing
Basis

1B
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