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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

BLACK BEAR ENTERPRISES, INC., ) 

     ) 

 Opposer,   )  

     ) Opposition No.:    91255466 (parent case) 

       v. )  Opposition No.:   91255467 

     )  Opposition No.:   91255790 

     ) Opposition No.:   91255793 

RED BEAR PROVISIONS, LLC )  

d/b/a RED BEAR,   ) 

     ) 

 Applicant.   ) 

 

APPLICANT'S MOTION TO COMPEL 
 

 Pursuant to 37 C.F.R. § 2.120(f), Fed. R. Civ. P. 26(b), and Sections 523 and 524 of the 

Trademark Trial and Appeal Board Manual of Procedure (“TBMP”), Applicant Red Bear 

Provisions, LLC (“Applicant”), through the undersigned legal counsel of record, does hereby 

move the Trademark Trial and Appeal Board (“Board”) to compel Opposer Black Bear 

Enterprises, Inc. (“Opposer”) to produce, admit or deny, answer and otherwise respond to 

Applicant’s requests for production of documents and things, requests for admissions, and 

interrogatories in full.  Applicant also moves under Fed. R. Civ. P. 36(a)(6) to determine the 

sufficiency of each of Opposer’s objections to Applicant’s requests for admissions.  Applicant 

further moves, without consent by Opposer, to extend the discovery period by ninety days and 

reset the trial calendar. 

 Applicant has attached Exhibits 1-16 hereto as well as the Declaration of D. James 

Nahikian dated February 1, 2021. 

 As of filing this motion, Applicant has not received a single document, admission, denial, 

answer, written description, or thing in response to its timely discovery requests.  Please see 

Declaration of D. James Nahikian dated February 1, 2021.  Opposer is maintaining objections to 
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each and every discovery means propounded by Applicant on the general basis that each 

trademark registration or application and good identified in connection with this consolidated 

action itself counts independently towards the unenlarged statutory limitations of seventy-five per 

document requests, seventy-five requests for admissions, and seventy-five interrogatories.  

(Exhibits 9-11, 13)  Thus, Opposer has objected to a single interrogatory, No. 9, because Opposer 

claims this interrogatory itself contains more than 810 discrete parts, each to be counted 

separately towards the limits.  (Exhibit 9 at ¶ 4))  (In a parallel opposition proceeding between the 

parties and/or their affiliates, No. 91245797 for the Red Bear Logo promoted with the marks at 

issue here, Opposer initially objected to Applicant’s interrogatories on the false legal basis that 

the Advisory Committee Notes appurtenant to Fed. R. Civ. P. 33, the 1993 Amendment, mandate 

“[e]ach party is allowed to serve 25 interrogatories” and not the 75 actually permitted under law.)  

(Exhibit 15)  Given Opposer’s behavior in the parallel opposition proceeding, for example 

Opposer recently introduced an undeclared trial witness, Michael Eni who gave ambush 

testimony, please see Exhibit 16, Applicant directed true copies of TBMP §§ 405.0337 C.F.R. § 

2.120(c-d), 406.05/37 C.F.R. 2.120(e), and 407.05/37 C.F.R. §2.120(i) to counsel for Opposer in 

connection with Applicant’s discovery requests on November 23, 2020.  (Exhibit 2)  Applicant 

has also provided Opposer’s legal counsel with TBMP § 405.03(c), and related, which states that 

discovery directed to multiple registrations asserted in a consolidated action are to be counted as 

unitary.  (Exhibits 2, 12 and 14)  Opposer maintains its general counting objection, and discovery 

is set to close soon.  (Exhibit 13)  Applicant has reached out to Opposer in good faith, particularly 

in the parallel opposition proceedings, and it has been nipped on the nose at most junctures with 

begrudging cooperation by Opposer.  (Exhibits 12 and 14; see also Exhibit 16, which shows 
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Declarant Michael Eni was not disclosed in Opposer’s pre-trial disclosures but testified anyway; 

Exhibit 16)  Applicant is entitled to receive its reasonable discovery evidence. 

LEGAL BACKGROUND 

 The Board has the power to compel a party to comply with the other party’s reasonable 

discovery requests.  37 C.F.R. § 2.120(e), TBMP § 523.01.  The motion to compel must be filed 

prior to the deadline for pretrial disclosures.  37 C.F.R. § 2.120(f), TBMP § 523.03.  The moving 

party’s motion must contain a copy of the discovery requests and answers or objections made to 

those requests.  37 C.F.R. § 2.120(f), TBMP 523.02.  The moving party also must assert that it 

has made a good-faith effort to resolve the discovery dispute with the opposite party by 

conference or correspondence.  Id. 

 Each of these requirements is met here.  The discovery period has not yet closed and 

Applicant has proposed various extensions of the discovery and trial deadlines, which Opposer 

has ignored, thus, this motion is timely filed.  Attached are copies of the relevant discovery 

requests and responses together with the associated formal correspondence:  Applicant Red Bear 

Provisions, LLC’s First Set of Interrogatories Nos. 1-30 (Applicant subsequently amended to split 

No. 1 into two separate interrogatories pursuant to Opposer’s objection and so there are thirty-two 

interrogatories outstanding in total), Applicant Red Bear Provisions, LLC’s First Set of Requests 

for Production of Documents and Things Nos. 1-35,  Applicant Red Bear Provisions, LLC’s 

Second Set of Requests for Production of Documents and Things Nos. 36-45, Applicant Red Bear 

Provisions, LLC’s First Set of Requests for Admissions Nos. 1-34, and Applicant Red Bear 

Provisions, LLC’s Second Set of Requests for Admissions Nos. 35-38.  (Exhibits 3-5 and 7-8)  

Attached as the associated formal correspondence which appears in the form of three separate 

letters:  Opposer’s General Objections to Applicant’s Interrogatories of December 22, Opposer’s 
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General Objections to Applicant’s Requests for Production of Documents and Things of 

December 22, and Opposer’s General Objections to Applicant’s Requests for Admissions of 

December 22.  (Exhibits 9-11)  Additional formal communications addressing discovery, 

including Applicant’s attempts to jointly extend the discovery period and address Opposer’s 

reasonable objections, is attached.  (Exhibit 12 and 14)  Applicant has made a good-faith effort to 

resolve these discovery disputes with Opposer, but Opposer is unwilling to provide the relevant 

information Applicant has sought.  (Please see attached Declaration of D. James Nahikian dated 

February 1, 2021)  Applicant includes copies of the relevant correspondence with Opposer’s 

counsel, as summarized below.  Finally, Applicant observes there is a parallel opposition co-

pending between the parties and/or their affiliates, and Opposer initially objected to Applicant’s 

interrogatories on the false legal basis that the Advisory Committee Notes appurtenant to Fed. R. 

Civ. P. 33, the 1993 Amendment, mandate “[e]ach party is allowed to serve 25 interrogatories” 

and not the seventy-five actually permitted under law.  (Exhibit 15) 

FACTUAL BACKGROUND 

 The Board directed the parties to hold their discovery conference by August 3, 2020.  

(TTABVUE 8)  For reasons still not fully understood by the undersigned attorney, Applicant’s 

legal counsel timely showed up for a telephonic discovery conference scheduled for August 3 but 

Opposer’s counsel failed to show.  (Exhibit  1)  The parties actually held their discovery 

conference on August 24, and settlement was discussed with positions being offered by both 

parties.  Id.   

 Applicant plans to rely upon substantial evidence learned in the co-pending Opposition 

No. 91245797, nonetheless, Applicant propounded new interrogatories and discovery requests to 

counsel for Opposer on November 23 and 24, 2020.  (Exhibits  3-5)  Applicant requested that 
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Opposer acknowledge receipt of the requests but did not receive confirmation until days later.  

(Exhibit 6)  Applicant propounded a subsequent set of interrogatories and discovery requests to 

Opposer on December 1, 2020.  (Exhibits 7-8)  Applicant’s interrogatories and discovery requests 

numbered far fewer than the seventy-five for each type permitted by law.  (Exhibits 3-5 and 7-8) 

 Applicant included a “Definitions and Instructions” section for all discovery propounded.  

(Exhibits 3-5 and 7-8)  This section defines “Black Bear” as meaning: 

  Black Bear doing business as Black Bear or any other current or former assumed  

  names, as well as any parent, subsidiary, division, affiliate, licensor, licensee, or  

  other business entity controlled by or on behalf of Black Bear, or owning an  

  interest or holding a trust benefit in Black Bear, or its stakeholders or trust  

  beneficiaries, any predecessor or successor in interest to such entities, and all  

  directors, officers, current and former employees, agents, representatives,  

  attorneys, trusted advisors and any other person acting on behalf of any of the  

  foregoing. 

 

Id.  The section defines “Red Bear” as meaning “the Applicant named in these proceedings, nos. 

91255466, 91255467, 91255790, 91255793.”  Id.  The section also defines "Black Bear's 

Trademarks" as meaning all registered and applied-for trademarks asserted in these proceedings, 

nos. 91255466, 91255467, 91255790, 91255793, by Black Bear.”  Id.  The section defines  

"Red Bear’s Trademarks" as meaning “the trademarks and applications for which registration has 

been opposed in these proceedings, nos. 91255466, 91255467, 91255790, 91255793, by Black 

Bear.”  Id. The section defines "Black Bear's Goods” as meaning “the goods identified as being 

used in United States commerce in connection with Black Bear’s Trademarks.”  Id.  The section 

further defines “Red Bear's Goods" as meaning “the goods identified as being used in United 

States commerce in connection with Red Bear’s Trademarks.”  Id. 

 Concurrently with its November 23 and 24 interrogatories and discovery requests, 

Applicant transmitted copies of TBMP §§ 405.03(a)/37 C.F.R. § 2.120(d), 406.05(a)/37 C.F.R. 

2.120(e), and 407.05(a)/37 C.F.R. §2.120(i) to counsel for Opposer, so there could be no 
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ambiguity that seventy-five interrogatories are permitted, seventy-five requests for admissions are 

permitted, and seventy-five document requests are permitted.  (Exhibit 2) 

 On December 22, 2020, Opposer transmitted three separate letters which contained 

general objections to all of Applicant’s interrogatories and discovery requests.  (Exhibits 9-11)  

Through the three letters Opposer objected to all of Applicant’s discovery queries on the basis 

that Applicant’s interrogatories and discovery requests exceed the seventy-five part limitation per 

type.  For example, Opposer’s General Objections to Applicant’s Request for Admission 

accurately states that Applicant’s “Request No. 1 states ‘[a]dmit that Black Bear is aware of no 

instances of actual confusion occurring between Black Bear Trademarks and Red Bear 

Trademarks.’”  (Exhibit 10 at ¶3))  Opposer then observes “[i]n the Notice of Opposition No. 

91255793, Black Bear asserted nine registrations.”  Id.  Opposer continues, “[a]ccordingly, 

Request for Admission No. 1, asks for identification of confusion involving nine separate 

registrations of Black Bear and consists of nine questions that seek information about discrete 

subjects which count as nine subparts.”  Id. Farther down, Opposer states: 

  Plaintiff’s (sic) answers to these requests and other Request for Admissions in  

  Nos. 6-26 will have to take into account each of Plaintiff’s (sic) nine trademark  

  registrations defined under Black Bear Trademarks according to Paragraph 5 of  

  the Definitions and Instructions I the Requests for Admissions.  As noted above,  

  Request for Admissions Nos. 4 and 5 each contain nine separate subparts  

  because they contain questions that seek information about nine separate  

  registrations.  This same calculation of subparts also applies to Request Nos. 6- 

  26.  On this basis alone, Request Nos. 4-26 are determined to have over 200  

  subparts.  (emphasis added) 

 

Id.  Opposer is thus counting each and every trademark registration at issue in this 

consolidated proceeding, multiplying the sum by the number of goods identified, and 

multiplying this number by each interrogatory or discovery request.  Id. This same reasoning 



- 7 - 

 

is the sole basis offered in support of Opposer’s objections to Applicant’s requests for 

admissions, requests for production of documents and things, and interrogatories.  (Exhibits 9-11) 

 On January 11, 2021, Applicant responded with an eight-page substantive letter 

addressing each and every objection contained in Opposer’s three December 22, 2020 letters.  

(Exhibit 12)  That letter is incorporated by reference here.  In good faith, Applicant provided 

Opposer with illustrative descriptions of responses that would comply with Applicant’s requests 

and interrogatories.  Id., at pages 2-7; see also Declaration of D. James Nahikian dated February 

1, 2021. Applicant also provided opposer with the applicable law, including TBMP §§ 405.03(c), 

406.05(c) and 407.05(c).  Id.   

 In its January 11th response, Applicant acknowledged that it had undercounted an 

interrogatory by mistake.  (Exhibit 12 at page 5, ¶3 sub a))  Consequently, Applicant admits that 

its total count of interrogatories numbers thirty-one as applied towards the limitation of seventy-

five. 

 On January 15, 2021, Opposer replied with a renewal of its objections on the same 

grounds and without providing illustrative examples or counterproposals to help the parties 

resolve their dispute.  (Exhibit 13)  On January 25, 2021, Applicant transmitted its revised 

explanation to Opposer which Applicant believes should have clarified the proper counting 

methodology to be used under discovery law.  (Exhibit 14)  As of February 1, 2021, Applicant 

has not received a substantive change of position from Opposer in reply to Applicant’s January 

25th correspondence nor has Applicant received a single affirmative response to any of its 

propounded discovery.  Please see Declaration of D. James Nahikian dated February 1, 2021. 

ARGUMENT 
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 A motion to compel discovery responses should be granted by the Board where the 

moving party demonstrates that the non-moving party has failed to fully respond to properly 

served discovery requests and interrogatories.  37 C.F.R. § 2.120 et seq., TBMP §§ 523 and 524 

et seq.;  consider 37 C.F.R. § 2.120(e), TBMP § 523.01.   

 When determining the number of interrogatories and discovery requests, each subpart 

must be counted separately. Kellogg Co. v. Nugget Distrib. Coop. of Am. Inc., 16 USPQ2d 1468, 

1469 (TTAB 1990).  The Board will look to the substance of each interrogatory or request to 

identify whether it actually asks multiple distinct questions (e.g., sales figures and advertising 

figures), in which case each question is counted as a separate query, or whether it asks a single 

question, or all relevant facts and circumstances concerning a single issue, applicable to all 

pleaded marks or all asserted goods and services (such as, sales figures for each of a party’s  

marks for multiple years), in which case it is counted as a single query. Jan Bell Mktg., Inc. v. 

Centennial Jewelers, Inc., 19 USPQ2d 1636, 1637 (TTAB 1990).  See also NOTICE OF FINAL 

RULEMAKING, 54 Fed. Reg. 34886, 34893 (August 22, 1989). 

 The discovery rules do not provide for additional queries in cases where more  

than one mark is pleaded and/or attacked by a party, whether in a single proceeding or in 

consolidated proceedings, because the propounding party may simply request that each query be 

addressed with respect to each involved mark of the responding party, and the queries will be 

counted the same as if they pertain to only one mark. TBMP §§ 405.03/37 C.F.R. § 2.120(d), 

406.05/37 C.F.R. 2.120(e), and 407.05/37 C.F.R. §2.120(i).   

 The count of queries is not driven by the number of goods and services named in 

involved applications or registrations.  Rather, as noted above, the Board looks to the text of the 
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queries and it counts the substance of each question as a separate query.  Kellogg Co., 16 

USPQ2d at 1469; see also TBMP § 405.03(d) and cases cited therein.    

 Applicant’s motion to compel should be granted by the Board.  Opposer has not 

furnished a single piece of discovery to Applicant and, Opposer’s creative counting, or “math,” 

does not pass the sniff test and, in any event violates applicable law.  (Exhibits 9-11, and 13)  In 

each of its December 22, 2020 letters objecting to Applicant’s discovery queries, Opposer 

supports its objections solely by counting each query multiplied by each registration and, 

apparently, by each good identified and by each of the four opposition proceedings consolidated 

under this parent opposition, No. 91255466.  (Exhibits 9-11)  For example, Opposer’s General 

Objections to Applicant’s Request for Admission accurately states that Applicant’s “Request No. 

1 states ‘[a]dmit that Black Bear is aware of no instances of actual confusion occurring between 

Black Bear Trademarks and Red Bear Trademarks.’”  (Exhibit 10 at ¶3))  Opposer then observes 

“[i]n the Notice of Opposition No. 91255793, Black Bear asserted nine registrations.”  Id.  

Opposer continues, “[a]ccordingly, Request for Admission No. 1, asks for identification of 

confusion involving nine separate registrations of Black Bear and consists of nine questions that 

seek information about discrete subjects which count as nine subparts.”  Id. Farther down, 

Opposer states: 

  Plaintiff’s (sic) answers to these requests and other Request for Admissions in  

  Nos. 6-26 will have to take into account each of Plaintiff’s (sic) nine trademark  

  registrations defined under Black Bear Trademarks according to Paragraph 5 of  

  the Definitions and Instructions I the Requests for Admissions.  As noted above,  

  Request for Admissions Nos. 4 and 5 each contain nine separate subparts  

  because they contain questions that seek information about nine separate  

  registrations.  This same calculation of subparts also applies to Request Nos. 6- 

  26.  On this basis alone, Request Nos. 4-26 are determined to have over 200  

  subparts.  (emphasis added) 

This math is wrong, and fails to support Opposer’s objections, because the count of queries is not 

driven by the number of proceedings in this consolidation, registrations at issue or the goods and 
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services named in involved applications or registrations.  Rather, as noted above, discovery law 

looks to the text of the queries and it counts only the substance of each question as a separate 

query and not illustrative information or descriptions appurtenant.  Kellogg Co., 16 USPQ2d at 

1469; see also TBMP § 405.03(d) and cases cited therein.  Applicant’s discovery queries, with 

the exception of its Interrogatory No.1, which Applicant accepted should be split in two separate 

interrogatories, are in their substance, unitary queries under the applicable law and each therefore 

must be counted as one.  Kellogg Co. v. Nugget Distrib. Coop. of Am. Inc., 16 USPQ2d 1468, 

1469 (TTAB 1990).  Applicant’s queries do not actually seek multiple distinct questions but, 

rather, they provide illustrative examples and descriptions to clarify the root request.  (Exhibits 3-

5 and 7-8)  Jan Bell Mktg., Inc. v. Centennial Jewelers, Inc., 19 USPQ2d 1636, 1637 (TTAB 

1990).  

 Opposer is mistaken when it asserts each trademark registration multiplied by each of the 

four actions consolidated under 91255466 times each registration and each good identified in a 

registration for a total count of “subparts” per each discovery query.  Applicant included a 

“Definitions and Instructions” section for all discovery propounded.  (Exhibits 3-5 and 7-8)  This 

section defines “Black Bear” as meaning: 

  Black Bear doing business as Black Bear or any other current or former assumed  

  names, as well as any parent, subsidiary, division, affiliate, licensor, licensee, or  

  other business entity controlled by or on behalf of Black Bear, or owning an  

  interest or holding a trust benefit in Black Bear, or its stakeholders or trust  

  beneficiaries, any predecessor or successor in interest to such entities, and all  

  directors, officers, current and former employees, agents, representatives,  

  attorneys, trusted advisors and any other person acting on behalf of any of the  

  foregoing. 

 

Id.  The section defines “Red Bear” as meaning “the Applicant named in these proceedings, nos. 

91255466, 91255467, 91255790, 91255793.”  Id.  The section also defines "Black Bear's 
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Trademarks" as meaning all registered and applied-for trademarks asserted in these proceedings, 

nos. 91255466, 91255467, 91255790, 91255793, by Black Bear.”  Id.  The section defines  

"Red Bear’s Trademarks" as meaning “the trademarks and applications for which registration has 

been opposed in these proceedings, nos. 91255466, 91255467, 91255790, 91255793, by Black 

Bear.”  Id. The section defines "Black Bear's Goods” as meaning “the goods identified as being 

used in United States commerce in connection with Black Bear’s Trademarks.”  Id.  The section 

further defines “Red Bear's Goods" as meaning “the goods identified as being used in United 

States commerce in connection with Red Bear’s Trademarks.”  Id. 

 The above definitions comply with TBMP §§ 405.03/37 C.F.R. § 2.120(d), 406.05/37 

C.F.R. 2.120(e), and 407.05/37 C.F.R. §2.120(i) because they pertain only to one defined “mark”  

and not as Opposer claims discrete subparts.  Opposer’s objections to Applicant’s interrogatories 

raised in its December 22 letter, for example, cannot sustain given Opposer’s impermissible 

counting: 

  Interrogatory No. 17 requires a description of all facts and circumstances   

  concerning the use of nine Black Bear’s Trademarks in the United States by  

  Dietz & Watson.  The definition of Black Bear’s Trademarks in Paragraph 5 of  

  the Definitions and Instructions in the First Set of Interrogatories identify nine  

  trademark registrations.  Hence, this Interrogatory has nine subparts as each of  

  the nine registrations raises questions that seek information about discrete  

  separate subjects. 

 

(Exhibit 9 at ¶8))  Similarly, Opposer’s objections to Applicant’s document requests cannot 

sustain under that December 22 correspondence counting. 

 Applicant’s January 11th response to Opposer’s December 22 objections addressed each 

and every objection with citations to the applicable law.  Under “PURPORTED OBJECTIONS 

TO APPLICANT RED BEAR PROVISIONS, LLC’S REQUESTS FOR PRODUCTION OF 

DOCUMENTS AND THINGS NOS. 1-45”, Applicant explained: 
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 1)  We concur that our Requests for Production of Documents and Things Nos. 

1-45 count towards the seventy-five request limitation as forty-five parts. 

 

 2)  The Advisory Notes to the 1993 Amendment to Rule 33 you rely upon have 

been superseded by TTAB law which enlarges the number of permissible document 

requests from twenty-five to seventy-five, as you have acknowledged in your letter.  

Specifically, 37 C.F.R. § 2.120(e) “does not provide for extra requests for production of 

documents and things in cases where more than one mark is pleaded and/or attacked by 

the plaintiff (whether in a single proceeding, or in consolidated proceedings), because in 

such cases the propounding party may simply request that each request for production be 

answered with respect to each involved mark of the responding party, and the requests for 

production will be counted the same as if they pertained to only one mark.”  See TTAB 

Manual of Procedure § 406.05(c) “Application of Limit: Multiple Marks, Etc.” 

 

 My client’s discovery requests expressly define “Black Bear Trademarks” and 

“Red Bear Trademarks” exactly as provided for under 37 C.F.R. § 2.120(e); § 406.05(c).  

The propounding party in this consolidated opposition proceeding is therefore entitled to 

have each of its enumerated requests “counted the same as if they pertained to only one 

mark” and not, as you claim, separately counted by each and every trademark and good at 

issue.  All of your purported objections are unsustainable. 

 

 3)  Same as 2) above. 

 

 4)  Same as 2) above.  In addition, the plain meaning of Request No. 10 is that 

my client wants to review the bulk sales records for each of your client’s goods allegedly 

sold under the trademarks asserted.  Your client was in full control of the number of 

trademarks and goods placed at issue.  They are to be counted as one.  The remainder of 

the request merely suggests the types of records that may or may not be maintained by 

your client – logically, we cannot know what the information comprises until you 

produce it, never having examined the evidence before.  Aspects trailing the root request 

are only illustrative and read by its plain meaning the request cannot reasonably be 

interpreted to include discrete subparts.  Your purported objection to this request is 

unsustainable. 

 

 5)  Same as 2) above.  In addition, the plain meaning of Request No. 13 is that 

my client wants to review any evidence concerning expected profitability of the goods 

requested under No. 10.  What is the profit anticipated for a branded good?  The language 

“estimates, budgets, forecasts and projection” are not subparts but exemplary.  Request 

No. 13 thus counts as a single request and not the thirty-six discrete requests counted by 

you.  Your purported objection to this request is unsustainable. 

 

 6)  Same as 2) above.  In addition, the plain meaning of Request No. 15 is that 

my client wants to review any evidence in your client’s possession that informs us as to 

your client’s perceived market for its goods or in the alternative, since your client opted 

to challenge my client’s individual applications for both goods and services, your client’s 

services.  This constitutes a unitary request, however, even if we were to count exemplary 
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language a-g as subparts and treat them separately as goods or services the fourteen 

requests added to the forty-five propounded would sum up to fifty-nine – which is well 

under the seventy-five request limitation imposed.  Your purported objection to this 

request is unsustainable. 

 

 7)  Same as 2) above.  In addition, the plain meaning of Request No. 19 seeks 

any evidence, and presently we have only speculation about what information your client 

may have in its possession, concerning the prospective purchasers who might see the 

trademarks on the goods and choose to buy or not buy your client’s products asserted in 

this action.  The illustrative language contained in this request does not qualify as a 

subpart, let alone “117 subparts” as you purport and, instead, it merely exemplifies the 

types of evidence about your client’s prospective buyers sought.  The client may have the 

pertinent information in its possession or else not but we are obviously interested in 

learning more about your client’s prospective customers. Your purported objection to this 

request is unsustainable. 

 

 I observe there are no other objections to my client’s document requests Nos. 1-

45 raised in your letter nor did you provide a valid foundation for a general objection.  

Even if I granted the hypothetical counts presupposed above, the total number of 

supported document requests is well under the seventy-five request limitation.  Therefore, 

your client must comply with TTAB Manual of Procedure § 406 et seq. and produce the 

requested documents in advance of the February 1 discovery closure or else arrange to 

extend the time by which to comply. 

 

(Exhibit 12, at page 2)  Under “PURPORTED OBJECTIONS TO APPLICANT RED BEAR 

PROVISIONS, LLC’S REQUESTS FOR ADMISSIONS NOS. 1-38”, Applicant explained the 

mistaken nature of Opposer’s counting subparts.  Please see Exhibit 12, at page 3.  Under 

“PURPORTED OBJECTIONS TO APPLICANT RED BEAR PROVISIONS, LLC’S 

INTERROGATORIES NOS. 1-30”, Applicant conceded an extra interrogatory in good faith to 

bring the count up to thirty-one, but Applicant also showed Opposer that Opposer was in error as 

to its counting methodology there.  Please see Exhibit 12, at page 5. 

  Applicant, as the propounding party has through its definitions requested that each 

discovery query be addressed with respect to each involved mark of Opposer, and the queries 

should be counted the same as if they pertain to only one mark. TBMP §§ 405.03/37 C.F.R. § 

2.120(d), 406.05/37 C.F.R. 2.120(e), and 407.05/37 C.F.R. §2.120(i).  Applicant has responded to 
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Opposer’s objections in good faith, albeit with some rancor, and offered Opposer to extend the 

discovery period.  (Exhibit 14; Declaration of D. James Nahikian dated February 1, 2021)  

Applicant’s motion to compel should be granted by the Board.   

 Applicant respectfully moves the Board for an order compelling Opposer, within fifteen 

days from the date of such order, to fully and completely respond without objection to all of 

Applicant Red Bear Provisions, LLC’s First Set of Interrogatories Nos. 1-31, Applicant Red Bear 

Provisions, LLC’s First Set of Requests for Production of Documents and Things Nos. 1-35, 

Applicant Red Bear Provisions, LLC’s Second Set of Requests for Production of Documents and 

Things Nos. 36-45, Applicant Red Bear Provisions, LLC’s First Set of Requests for Admissions 

Nos. 1-34, and Applicant Red Bear Provisions, LLC’s Second Set of Requests for Admissions 

Nos. 35-38.   

 Applicant also moves under Fed. R. Civ. P. 36(a)(6) to determine the sufficiency of each 

of Opposer’s objections to Applicant’s requests for admissions and, if determined inadequate, 

deemed admitted.   

 Applicant further moves the Board to reset the remaining deadlines, beginning with a 

ninety-day discovery period as of the date of the Board’s order. 

 WHEREFORE, Applicant respectfully requests the Board grant this Motion to Compel 

and grant all other appropriate relief.  

DATED:  February 1, 2021    Respectfully submitted, 

        
       /s/djamesnahikian/ 

       ________________________________ 

       D. James Nahikian 

       ATTORNEY OF RECORD 

       FOR APPLICANT   
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CERTIFICATE OF SERVICE 

 I, D. James Nahikian, attorney for Applicant, hereby certify that on this first day of 

February, 2021 the foregoing MOTION TO COMPEL was filed with the United States Patent 

and Trademark Office via the Electronic System for Trademark Trials and Appeals (ESTTA) and 

a true and correct copy thereof was served upon the following by electronic mail: 

John S. Child, Jr., Esq. (info@paulandpaul.com; johnchild@paulandpaul.com). 

 

         
           /s/djamesnahikian/ 

       ________________________________ 

                    Dickran James Nahikian 

       

 

 



 
 

EXHIBIT 1 



Subject: RE: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposi�on No. 91255466 (parent case); Paul & Paul No. 3154-19

From: "D. James Nahikian" <jnahikian@nahikianglobal.com>

Date: 8/21/2020, 3:38 PM

To: John Child <johnchild@paulandpaul.com>

CC: Alex Sluzas <asluzas@paulandpaul.com>

I accept.  I understand you will place the call to: 312.399.3099.

NAHIKIAN GLOBAL

Intellectual Property & Technology Law Group

D. James Nahikian, MSCS JD

A@orney at Law

Registered to Prac�ce Before the U.S. Patent Office

(312) 399-3099

NOTICE: This communica�on may contain privileged or other confiden�al informa�on. If you have received it in error, please advise the

sender by reply email and immediately delete the message and any a@achments without copying or disclosing the contents. Thank you.

On Aug 21, 2020, at 3:35 PM, John Child <johnchild@paulandpaul.com> wrote:

Dear Mr. Nahikian;

I suggest 11:00 a.m. EST on Monday, August 24, 2020.

Sincerely

John S. Child, Jr.

-----Original Message-----
From: Alex Sluzas 
Sent: Friday, August 21, 2020 4:20 PM
To: John Child
Subject: FW: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (parent case); Paul & Paul N

-----Original Message-----

RE: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (p...  
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From: D. James Nahikian <jnahikian@nahikianglobal.com> 
Sent: Friday, August 21, 2020 3:39 PM
To: John Child <johnchild@paulandpaul.com>
Cc: Alex Sluzas <asluzas@paulandpaul.com>; info@nahikianglobal.com
Subject: Re: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (parent case); Paul & Paul N

Further, I have left a voice message in the vox mailbox for Dr. Sluzas requesting confirmation the message below and its ac

On 8/21/2020 1:31 PM, D. James Nahikian wrote:

 Dear Mr. Child,

     No other contactee has ever brought to my attention any inability to receive messages or attachments from me or my off

     I urge you to retain competent IT personnel to manage your email servers because any issue arising from your inability

     My messages are getting through to your server, please consider the attached exhibits 1-3 and the meta data contained 

     Fix your system since the issue is a known one.  I propose this Monday, August 24, 2020 at 9:30 a.m. EST/8:30 a.m. CST

     As always, please do not hesitate to contact me for any reason.

     Very truly yours,
      D. James Nahikian
      Attorney of Record, Red Bear Provisions LLC         

     (312) 399-3099

 On 8/21/2020 12:58 PM, John Child wrote:

  Dear Mr. Nahikian;

  This is in reply to your communication copied below. I know of this communication only because it was received in the fir

  In response to the request in your communication for an extension of the trial dates, I agree to an extension of the tria

RE: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (p...  
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  As to the failure to hold the discovery conference on August 3rd, my communication to you dated July 30, 2020 proposing t

  I suggest that you  propose the date and time of the next discovery conference.

  Sincerely

  John S. Child, Jr.

  From: D. James Nahikian [mailto:jnahikian@nahikianglobal.com] 
  Sent: Friday, August 21, 2020 12:00 PM
  To: John Child; Info; info@nahikianglobal.com <mailto:info@nahikianglobal.com> 
  Subject: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (parent case)

      Re:  Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (parent case)

  Dear Mr. Child,

      As you may recall, our discovery conference was scheduled in the referenced TTAB proceeding for August 3 at 3:00 p.m.

      I have not heard from you or your office since July 30 until August 19, when we appeared jointly before an interlocut

      We are past the August 3 opening of discovery and, yet, I have not received any communication from you regarding the 

      Please take notice that, in order to progress the matter, we intend to file a motion to compel your participation in 

RE: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (p...  
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      You are, of course, welcome to contact me if there is some reason for your delay that we are unaware of and should kn

          Very truly yours,
          D. James Nahikian
          Attorney of Record, Red Bear Provisions LLC

          (312) 399-3099

  NAHIKIAN GLOBAL Intellectual Property & Technology Law Group 

  D. James Nahikian, MSCS JD 

  Attorney at Law 

  Registered to Practice Before the U.S. Patent Office 

  (312) 399-3099

  NOTICE: This communication may contain privileged or other confidential information. If you have received it in error, pl

 -- 
 NAHIKIAN GLOBAL Intellectual Property & Technology Law Group D. James Nahikian, MSCS JD Attorney at Law Registered to Prac
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Subject: Re: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposi�on No. 91255466 (parent case); Paul & Paul No. 3154-19

From: "D. James Nahikian" <jnahikian@nahikianglobal.com>

Date: 8/21/2020, 2:39 PM

To: John Child <johnchild@paulandpaul.com>

CC: Alex Sluzas <asluzas@paulandpaul.com>, "info@nahikianglobal.com" <info@nahikianglobal.com>

Further, I have left a voice message in the vox mailbox for Dr. Sluzas requesting confirmation the message below and its accompanying

attachments were indeed received by John Child and Dr. Sluzas.  Please reply via email or voice (312) 399-3099 to confirm receipt.  Thank you. 

-James Nahikian

On 8/21/2020 1:31 PM, D. James Nahikian wrote:

Dear Mr. Child,

    No other contactee has ever brought to my attention any inability to receive messages or attachments from me or my office via email service

in well more than one year with the exception of yourself.  These past few days I was exchanging email messages and files with small

businesses located within Armenia, a dirt-poor backwater country, some would say, with a terrible digital backbone.  All of my messages always

were received.  Not a single bounce but for your claims.

    I urge you to retain competent IT personnel to manage your email servers because any issue arising from your inability to manage a spam

email folder is your responsibility.  Since you acknowledge having a spam folder, I further urge you to review it on daily basis.  So you do not

continue to "overlook" legally material communications from me or my law firm in cases that you have instituted.

    My messages are getting through to your server, please consider the attached exhibits 1-3 and the meta data contained therein.  You have a

duty to check a known digital location, that you alone have implemented and maintain, to ascertain whether your system is trapping important

legal messages and files.  Continued failure on your part to manage crucial IT functionality may be grounds to lodge formal action against you

and your law firm under applicable legal ethics rules and precedent in addition to plaguing TTAB with unnecessary motions to get you to do the

right thing.

Fix your system since the issue is a known one.  I propose this Monday, August 24, 2020 at 9:30 a.m. EST/8:30 a.m. CST to conduct our

discovery conference.  Please confirm this is acceptable.  I will rely upon and handle extending time by thirty days additional pursuant to your

stipulation.

    As always, please do not hesitate to contact me for any reason.

    Very truly yours,

     D. James Nahikian

Re: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (p...  
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     Attorney of Record, Red Bear Provisions LLC        

    (312) 399-3099

On 8/21/2020 12:58 PM, John Child wrote:

Dear Mr. Nahikian;

This is in reply to your communication copied below. I know of this communication only because it was received in the firm’s spam email file. None of the
emails that you have addressed to me have reached me. I suggest that your next email to me be attached to this email to resolve that problem.

In response to the request in your communication for an extension of the trial dates, I agree to an extension of the trial dates by thirty days. If the
extension is granted, the new deadline for the discovery conference is September 2, 2020.

As to the failure to hold the discovery conference on August 3rd, my communication to you dated July 30, 2020 proposing the date and time for the
conference included the statement- “Let me know if that is convenient for you.” A copy of that communication is transmitted herewith for your
convenience. As you never let me know whether my proposed date and time for the discovery conference was convenient, we assumed that the time was
not convenient for you.

I suggest that you  propose the date and time of the next discovery conference.

Sincerely

John S. Child, Jr.

From: D. James Nahikian [mailto:jnahikian@nahikianglobal.com]
Sent: Friday, August 21, 2020 12:00 PM
To: John Child; Info; info@nahikianglobal.com
Subject: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (parent case)

    Re:  Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (parent case)

Dear Mr. Child,

    As you may recall, our discovery conference was scheduled in the referenced TTAB proceeding for August 3 at 3:00 p.m. EST/2:00 p.m.

CST, which was the deadline for the parties to have held their discovery conference.  You arranged the date and time.  I waited one-half hour

for you to engage and, for whatever reason, you did not participate in the call.

Re: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (p...  
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    I have not heard from you or your office since July 30 until August 19, when we appeared jointly before an interlocutory attorney in a

separate matter between our respective clients.  You sounded well.

    We are past the August 3 opening of discovery and, yet, I have not received any communication from you regarding the case despite our

attempts. 

Please take notice that, in order to progress the matter, we intend to file a motion to compel your participation in a discovery conference

and to enlarge time in the case by an additional thirty days time after the close of business this Monday, August 24. 

    You are, of course, welcome to contact me if there is some reason for your delay that we are unaware of and should know about.  I will

appreciate your stipulation to the extension of time proposed.  We look forward to cooperating together in resolving this dispute.

        Very truly yours,

        D. James Nahikian

        Attorney of Record, Red Bear Provisions LLC

        (312) 399-3099

NAHIKIAN GLOBAL Intellectual Property & Technology Law Group

D. James Nahikian, MSCS JD

Attorney at Law

Registered to Practice Before the U.S. Patent Office

(312) 399-3099

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error, please advise the

sender by reply email and immediately delete the message and any attachments without copying or disclosing the contents. Thank you.

--

NAHIKIAN GLOBAL Intellectual Property & Technology Law Group D. James Nahikian, MSCS JD ACorney at Law Registered to Prac�ce

Before the U.S. Patent Office (312) 399-3099 NOTICE: This communica�on may contain privileged or other confiden�al informa�on. If

you have received it in error, please advise the sender by reply email and immediately delete the message and any aCachments

without copying or disclosing the contents. Thank you.

--

NAHIKIAN GLOBAL Intellectual Property & Technology Law Group D. James Nahikian, MSCS JD ACorney at Law Registered to Prac�ce

Before the U.S. Patent Office (312) 399-3099 NOTICE: This communica�on may contain privileged or other confiden�al informa�on. If

you have received it in error, please advise the sender by reply email and immediately delete the message and any aCachments without

copying or disclosing the contents. Thank you.
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Subject: Re: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposi�on No. 91255466 (parent case); Paul & Paul No. 3154-19

From: "D. James Nahikian" <jnahikian@nahikianglobal.com>

Date: 8/21/2020, 1:31 PM

To: John Child <johnchild@paulandpaul.com>

CC: Alex Sluzas <asluzas@paulandpaul.com>, "info@nahikianglobal.com" <info@nahikianglobal.com>

Dear Mr. Child,

    No other contactee has ever brought to my attention any inability to receive messages or attachments from me or my office via email service in

well more than one year with the exception of yourself.  These past few days I was exchanging email messages and files with small businesses

located within Armenia, a dirt-poor backwater country, some would say, with a terrible digital backbone.  All of my messages always were

received.  Not a single bounce but for your claims.

    I urge you to retain competent IT personnel to manage your email servers because any issue arising from your inability to manage a spam email

folder is your responsibility.  Since you acknowledge having a spam folder, I further urge you to review it on daily basis.  So you do not continue

to "overlook" legally material communications from me or my law firm in cases that you have instituted.

    My messages are getting through to your server, please consider the attached exhibits 1-3 and the meta data contained therein.  You have a duty

to check a known digital location, that you alone have implemented and maintain, to ascertain whether your system is trapping important legal

messages and files.  Continued failure on your part to manage crucial IT functionality may be grounds to lodge formal action against you and your

law firm under applicable legal ethics rules and precedent in addition to plaguing TTAB with unnecessary motions to get you to do the right thing.

Fix your system since the issue is a known one.  I propose this Monday, August 24, 2020 at 9:30 a.m. EST/8:30 a.m. CST to conduct our

discovery conference.  Please confirm this is acceptable.  I will rely upon and handle extending time by thirty days additional pursuant to your

stipulation.

    As always, please do not hesitate to contact me for any reason.

    Very truly yours,

     D. James Nahikian

     Attorney of Record, Red Bear Provisions LLC        

    (312) 399-3099

On 8/21/2020 12:58 PM, John Child wrote:

Dear Mr. Nahikian;

Re: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (p...  
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This is in reply to your communication copied below. I know of this communication only because it was received in the firm’s spam email file. None of the
emails that you have addressed to me have reached me. I suggest that your next email to me be attached to this email to resolve that problem.

In response to the request in your communication for an extension of the trial dates, I agree to an extension of the trial dates by thirty days. If the
extension is granted, the new deadline for the discovery conference is September 2, 2020.

As to the failure to hold the discovery conference on August 3rd, my communication to you dated July 30, 2020 proposing the date and time for the
conference included the statement- “Let me know if that is convenient for you.” A copy of that communication is transmitted herewith for your convenience.
As you never let me know whether my proposed date and time for the discovery conference was convenient, we assumed that the time was not convenient
for you.

I suggest that you  propose the date and time of the next discovery conference.

Sincerely

John S. Child, Jr.

From: D. James Nahikian [mailto:jnahikian@nahikianglobal.com]
Sent: Friday, August 21, 2020 12:00 PM
To: John Child; Info; info@nahikianglobal.com
Subject: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (parent case)

    Re:  Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (parent case)

Dear Mr. Child,

    As you may recall, our discovery conference was scheduled in the referenced TTAB proceeding for August 3 at 3:00 p.m. EST/2:00 p.m.

CST, which was the deadline for the parties to have held their discovery conference.  You arranged the date and time.  I waited one-half hour for

you to engage and, for whatever reason, you did not participate in the call.

    I have not heard from you or your office since July 30 until August 19, when we appeared jointly before an interlocutory attorney in a

separate matter between our respective clients.  You sounded well.

    We are past the August 3 opening of discovery and, yet, I have not received any communication from you regarding the case despite our

attempts. 

Please take notice that, in order to progress the matter, we intend to file a motion to compel your participation in a discovery conference and

Re: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (p...  
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to enlarge time in the case by an additional thirty days time after the close of business this Monday, August 24. 

    You are, of course, welcome to contact me if there is some reason for your delay that we are unaware of and should know about.  I will

appreciate your stipulation to the extension of time proposed.  We look forward to cooperating together in resolving this dispute.

        Very truly yours,

        D. James Nahikian

        Attorney of Record, Red Bear Provisions LLC

        (312) 399-3099

NAHIKIAN GLOBAL Intellectual Property & Technology Law Group

D. James Nahikian, MSCS JD

Attorney at Law

Registered to Practice Before the U.S. Patent Office

(312) 399-3099

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error, please advise the

sender by reply email and immediately delete the message and any attachments without copying or disclosing the contents. Thank you.

--

NAHIKIAN GLOBAL Intellectual Property & Technology Law Group D. James Nahikian, MSCS JD ACorney at Law Registered to Prac�ce

Before the U.S. Patent Office (312) 399-3099 NOTICE: This communica�on may contain privileged or other confiden�al informa�on. If

you have received it in error, please advise the sender by reply email and immediately delete the message and any aCachments without

copying or disclosing the contents. Thank you.

Attachments:

exhibit 1.pdf 170 kB

exhibit 2.pdf 168 kB

exhibit 3.pdf 168 kB
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Subject: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposi�on No. 91255466 (parent case)

From: "D. James Nahikian" <jnahikian@nahikianglobal.com>

Date: 8/21/2020, 10:59 AM

To: John Child <johnchild@paulandpaul.com>, info@paulandpaul.com, "info@nahikianglobal.com" <info@nahikianglobal.com>

    Re:  Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposi�on No. 91255466 (parent case)

Dear Mr. Child,

    As you may recall, our discovery conference was scheduled in the referenced TTAB proceeding for August 3 at 3:00 p.m. EST/2:00 p.m.

CST, which was the deadline for the par�es to have held their discovery conference.  You arranged the date and �me.  I waited one-half

hour for you to engage and, for whatever reason, you did not par�cipate in the call.

    I have not heard from you or your office since July 30 un�l August 19, when we appeared jointly before an interlocutory a@orney in a

separate ma@er between our respec�ve clients.  You sounded well.

    We are past the August 3 opening of discovery and, yet, I have not received any communica�on from you regarding the case despite

our a@empts. 

Please take no�ce that, in order to progress the ma@er, we intend to file a mo�on to compel your par�cipa�on in a discovery

conference and to enlarge �me in the case by an addi�onal thirty days �me aCer the close of business this Monday, August 24. 

    You are, of course, welcome to contact me if there is some reason for your delay that we are unaware of and should know about.  I will

appreciate your s�pula�on to the extension of �me proposed.  We look forward to coopera�ng together in resolving this dispute.

        Very truly yours,

        D. James Nahikian

        A@orney of Record, Red Bear Provisions LLC

        (312) 399-3099

NAHIKIAN GLOBAL Intellectual Property & Technology Law Group

Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (paren...  
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D. James Nahikian, MSCS JD

A@orney at Law

Registered to Prac�ce Before the U.S. Patent Office

(312) 399-3099

NOTICE: This communica�on may contain privileged or other confiden�al informa�on. If you have received it in error, please advise the

sender by reply email and immediately delete the message and any a@achments without copying or disclosing the contents. Thank you.

Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (paren...  

2 of 2 2/1/2021, 1:29 PM



Subject: 2:00 p.m. Telephone Call Today

From: "D. James Nahikian" <jnahikian@nahikianglobal.com>

Date: 8/3/2020, 2:20 PM

To: John Child <johnchild@paulandpaul.com>, info@paulandpaul.com, "info@nahikianglobal.com" <info@nahikianglobal.com>

Mr. Child,

I have been awai,ng your telephone call since the scheduled 2:00 p.m. EST ,me.  I have 2:20 p.m. now.  Please call me at 312.399.3099

before 2:30.  Thank you.

James Nahikian

A3orney of Record, Red Bear

--

NAHIKIAN GLOBAL Intellectual Property & Technology Law Group D. James Nahikian, MSCS JD A3orney at Law Registered to Prac,ce

Before the U.S. Patent Office (312) 399-3099 NOTICE: This communica,on may contain privileged or other confiden,al informa,on. If

you have received it in error, please advise the sender by reply email and immediately delete the message and any a3achments without

copying or disclosing the contents. Thank you.

2:00 p.m. Telephone Call Today  
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Subject: Re: Dietz & Watson, Inc./ Red Bear Provisions, LLC.

From: "D. James Nahikian" <jnahikian@nahikianglobal.com>

Date: 7/30/2020, 10:08 PM

To: John Child <johnchild@paulandpaul.com>, "info@nahikianglobal.com" <info@nahikianglobal.com>

Mr. Child,

Yes, the day and 4me are fine by me.  We have calendared this Monday for 3:00p EST/2:00p CST.  I understand you will place the call. 

312.399.3099

James Nahikian

On 7/30/2020 4:25 PM, John Child wrote:

Dear Mr. Nahikian:

The deadline for the Discovery Conference in the Consolidated Opposi4on proceeding is August 3, 2020.

I propose scheduling the Discovery Conference for 3:00 p.m. August 3rd. That will be 2:00 p.m. Illinois 4me. Let me know if that is convenient for you.

Sincerely

John Child

--

NAHIKIAN GLOBAL Intellectual Property & Technology Law Group D. James Nahikian, MSCS JD AAorney at Law Registered to Prac4ce

Before the U.S. Patent Office (312) 399-3099 NOTICE: This communica4on may contain privileged or other confiden4al informa4on. If

you have received it in error, please advise the sender by reply email and immediately delete the message and any aAachments without

copying or disclosing the contents. Thank you.

Re: Dietz & Watson, Inc./ Red Bear Provisions, LLC.  
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Subject: Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposi�on No. 91255466 (parent case); Paul & Paul No. 3154-19

From: "D. James Nahikian" <jnahikian@nahikianglobal.com>

Date: 8/24/2020, 10:27 AM

To: John Child <johnchild@paulandpaul.com>, Alex Sluzas <asluzas@paulandpaul.com>, "info@nahikianglobal.com"

<info@nahikianglobal.com>

 Re:  Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposi�on No. 91255466 (parent case); Paul & Paul No. 3154-19

Dear Mr. Child,

During our discovery conference today, you requested a cita�on to the Board rules that specify the maximum number of interrogatories

which may be propounded during the discovery period without permission of the Board or s�pula�on by the adverse party. Below trails

the cita�on to TBMP 405 et seq.:

hDps://tmep.uspto.gov/RDMS/TBMP/current#/current/sec-d84cf81a-61ed-4fc9-8015-5827899d9749.html

In relevant part, TBMP 405 reads:

TBMP 405.03(a) Descrip�on of Limit

37 C.F.R. § 2.120(d) Interrogatories. The total number of wriDen interrogatories which a party may serve upon another party pursuant to

Rule 33 of the Federal Rules of Civil Procedure, in a proceeding, shall not exceed seventy-five, coun�ng subparts, except that the

Trademark Trial and Appeal Board, in its discre�on, may allow addi�onal interrogatories upon mo�on therefor showing good cause, or

upon s�pula�on of the par�es, approved by the Board. A mo�on for leave to serve addi�onal interrogatories must be filed and granted

prior to the service of the proposed addi�onal interrogatories and must be accompanied by a copy of the interrogatories, if any, which

have already been served by the moving party, and by a copy of the interrogatories proposed to be served.

The total number of interrogatories which a party may serve on another party, in a proceeding, may not exceed 75, coun�ng subparts,

except that the Board may allow addi�onal interrogatories on mo�on therefor showing good cause, or on s�pula�on of the par�es. [

Note 1.] See TBMP § 519. Par�es may also s�pulate that the limit on interrogatories shall be fewer than 75. [ Note 2.]

NOTES:

1. See Baron Phillippe De Rothschild S.A. v. S. Rothschild & Co., 16 USPQ2d 1466, 1467 n.5 (TTAB 1990) ("good cause will generally be

found only where a legi�mate need for further discovery by means of interrogatories is shown . . . the fact that the addi�onal

Black Bear Enterprises, Inc. v. Red Bear Provisions LLC – Opposition No. 91255466 (paren...  
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interrogatories served by opposer may be relevant and narrowly drawn to a single issue is insufficient, in and of itself, to demonstrate

good cause.").

2. 37 C.F.R. § 2.120(a)(2)(iv).

*   *   *   *   *

Accordingly, each party is limited to seventy-five requests for admission, seventy-five requests for the produc�on of documents and

things, and seventy-five interrogatories without leave from the Board or s�pula�on.

Please do not hesitate to contact me if you have any ques�ons in connec�on with this maDer.

Very truly yours,

D. James Nahikian

(312) 399-3099

Counsel of Record for Red Bear Provisions LLC (Applicant)

NAHIKIAN GLOBAL

Intellectual Property & Technology Law Group

D. James Nahikian, MSCS JD

ADorney at Law

Registered to Prac�ce Before the U.S. Patent Office

(312) 399-3099

NOTICE: This communica�on may contain privileged or other confiden�al informa�on. If you have received it in error, please advise the

sender by reply email and immediately delete the message and any aDachments without copying or disclosing the contents. Thank you.
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From: "D. James Nahikian" <jnahikian@nahikianglobal.com>

Date: 11/23/2020, 10:26 PM

To: John Child <johnchild@paulandpaul.com>

CC: info@paulandpaul.com

BCC: "info@nahikianglobal.com" <info@nahikianglobal.com>

Dear Mr. Child,

A<ached please find Applicant Red Bear Provisions, LLC's First Set of Requests for Produc�on of Documents and Things Nos. 1-35

propounded this day, November 23, 2020.

As a courtesy, we a<ach true and correct copies of Rule 405.03(a) [37 CFR Sec. 2.120(d)], Rule 406.05(a) [37 CFR Sec. 2.120(d)], and Rule

407.05(a) [37 CFR 2.120(i)].  The Rules allow each party seventy-five requests for documents and things, seventy-five requests for

admissions, and seventy-five interrogatories.  Red Bear intends to avail itself of the maximum number of discovery requests and

interrogatories permi<ed.

Please do not hesitate to contact me if you have any ques�ons concerning our discovery.

Very truly yours,

D. James Nahikian

Counsel of Record, Applicant Red Bear Provisions, LLC

NAHIKIAN GLOBAL

Intellectual Property & Technology Law Group

D. James Nahikian, MSCS JD

A<orney at Law

Registered to Prac�ce Before the U.S. Patent Office

(312) 399-3099

Black Bear v. Red Bear Opposition Nos. 91255466 (parent case), 91255467, 91255790 an...  
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NOTICE: This communica�on may contain privileged or other confiden�al informa�on. If you have received it in error, please advise the

sender by reply email and immediately delete the message and any a<achments without copying or disclosing the contents. Thank you.

Attachments:

Red Bear document requests nos 1 through 35.pdf 143 kB
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

BLACK BEAR ENTERPRISES, INC., ) 

     ) 

 Opposer,   )  

     ) Opposition No.:    91255466 (parent case) 

       v. ) Opposition No.:    91255467  

     ) Opposition No.:    91255790 

RED BEAR PROVISIONS, LLC ) Opposition No.:    91255793 

d/b/a RED BEAR,   ) 

     ) 

 Applicant.   ) 

 

APPLICANT RED BEAR PROVISIONS, LLC’S 

FIRST SET OF INTERROGATORIES NOS. 1-30 

 Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure and 37 

C.F.R. § 2.120, Applicant Red Bear Provisions, LLC ("Red Bear") hereby requests that 

Opposer Black Bear Enterprises, Inc. ("Black Bear") answer the following 

interrogatories in writing, under oath and in accordance with the following Definitions 

and Instructions within thirty (30) days of service hereof. 

DEFINITIONS AND INSTRUCTIONS 

 1.         Red Bear hereby incorporates by reference the Definitions and 

Instructions set forth in its Applicant Red Bear Provisions, LLC’s First Set of Requests 

for Production of Documents and Things Nos. 1-35. 

 1.         "Black Bear", "Opposer", "you", or "your" means Black Bear doing 

business as Black Bear or any other current or former assumed names, as well as any 

parent, subsidiary, division, affiliate, licensor, licensee, or other business entity 
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controlled by or on behalf of Black Bear, or owning an interest or holding a trust benefit 

in Black Bear, or its stakeholders or trust beneficiaries, any predecessor or successor in 

interest to such entities, and all directors, officers, current and former employees, agents, 

representatives, attorneys, trusted advisors and any other person acting on behalf of any 

of the foregoing. 

3.         "Red Bear" and/or "Applicant" means the Applicant named in these proceedings, 

nos. 91255466, 91255467, 91255790, 91255793. 

 4.         "Red Bear American Charcuterie" means Red Bear American 

Charcuterie, LLC and all of its members, directors, officers, employees, agents, 

representatives, attorneys and all others acting on Red Bear American Charcuterie's 

behalf, including but not limited to Mike Rodenbaugh and Justin Brunson. 

 5.         "Black Bear's Trademarks" means all registered and applied-for 

trademarks asserted in these proceedings, nos. 91255466, 91255467, 91255790, 

91255793, by Black Bear. 

 6.         "Red Bear’s Trademarks" means the trademarks and applications for 

which registration has been opposed in these proceedings, nos. 91255466, 91255467, 

91255790, 91255793, by Black Bear. 

 7.         "Black Bear's Goods" means the goods identified as being used in United 

States commerce in connection with Black Bear’s Trademarks. 

 8.         "Red Bear's Goods" means the goods identified as being used in United 

States commerce in connection with Red Bear’s Trademarks. 
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 9.         "Red Bear's Services" means the services identified as being used in 

United States commerce in connection with Red Bear’s Trademarks. 

 10.         "Board" means the Trademark Trial and Appeal Board of the United 

States Patent and Trademark Office. 

 11.         "Document," "documents," "thing," or "things" irrespective of capital 

letters shall have the full meanings prescribed by the Federal Rules of Civil Procedure, 

and includes the terms "writings and recordings," "photographs," "originals," and 

"duplicate" as defined in Federal Rule of Evidence 1001, and means any document or 

thing in the possession or control of Black Bear or its counsel, or known to Black Bear 

or its counsel, and is used in its customarily broad sense to include the following items, 

whether printed, recorded, microfilmed, or reproduced by any process, or written or 

produced by hand or electronically, and whether or not claimed to be privileged or 

confidential or personal: letters; memoranda; reports; records; agreements; working 

papers; communications (including intradepartmental and interdepartmental 

communications); correspondence; summaries or records of personal conversations; 

diaries; forecasts; statistical statements; graphs; laboratory or research reports and 

notebooks; charts; minutes or records of conferences; expressions or statements of 

policy; lists of persons attending meetings or conferences; reports of or summaries of 

interviews; reports of or summaries of investigations; opinions or reports of consultants; 

trademark appraisals; opinions of counsel; reports of or summaries of either negotiations 

within or without the corporation or preparations for such; brochures; manuals; 
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pamphlets; advertisements; promotions; circulars; press releases; drafts of any 

documents; books; instruments; accounts; bills of sale; invoices; tapes; electronic 

communications including email messages, email attachments and email metadata; blog 

entries and comments; Twitter Tweets; telephone and cell phone records; and all other 

communications of any tangible or intangible medium of expression irrespective of 

medium.  Any comment or notation appearing on any document, and not a part of the 

original text, is to be considered a separate "document."   A draft or non-identical copy 

is a separate "document" within the meaning of this term. 

 12.       "Director," "officer, "employee," "agent,” “member,” or "representative" 

means any individual serving as such and any individual serving at any relevant time in 

such capacity, even though no longer serving in that capacity. 

 13.       "Thing" can refer to any tangible or intangible object other than a 

document. 

 14.       "Concerning," "relating to," "relate to," "relates to," "related to," 

"referring" or "relating to," "referring to," "regarding," and "refer or relate to" shall mean 

in whole or in any part alluding to, responding to, concerning, relating to, connected with, 

involving, commenting on, in respect of, about, associated with, discussing, evidencing, 

showing, describing, reflecting, analyzing, summarizing, memorializing, consisting of, 

constituting, identifying, stating, tending to support, tending to discredit, referring to, or 

in any way touching upon. 

 15.       "Including" and “includes” irrespective of capitalization means including 
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but not limited to. 

 16.       "Communication" or “communicate” irrespective of capitalization or 

plurality means the transmittal of information (in the form of facts, ideas, inquiries or 

otherwise). 

 17.       "Date" irrespective of capitalization or plurality means the exact day, 

month and year, if ascertainable, or, if not, the best approximation thereof. 

 18.       "Person" irrespective of capitalization or plurality means (a) natural 

persons; (b) legal entities, including but not limited to corporations, partnerships, firms, 

associations, professional corporations, licensors, licensees, trust or other beneficiaries, 

and proprietorships; and (c) governmental bodies or agencies. 

 19.       "All," "any," and "each" shall each be construed as encompassing any and 

all. 

 20.       The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the request all responses that 

might otherwise be construed to be outside of its scope. 

 21.       The past tense includes the present tense, and vice-versa.  The singular 

includes the plural, and vice-versa. The pronoun includes all possible past and 

contemporary pronouns. 

 22.       Upper case lettering means lower case lettering, and vice-versa. 

 23. With regard to each interrogatory, should the answer require the 

identification of a person or entity, state the full name, title, business address, occupation 
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and telephone number of the person or entity, the person or entity's relationship to Black 

Bear, and describe in detail all facts pertaining to the subject matter of this action known 

by each such person or entity. 

 24. When used in reference to a person, "identify" means to state the person’s 

full name and: (i) present business and home addresses, position and business affiliation, 

and business and home telephone numbers; or, if current information is not known, (ii) 

the last known business and home addresses, position and business affiliation, and 

business and home telephone numbers.  Once any person has been identified properly, it 

shall be sufficient thereafter when identifying that same person to state the name only. 

 25. When used in reference to an entity, "identify" means to state the entity's: 

(i) full name; (ii) state of incorporation; (iii) current or last known business address; and 

(iv) current or last known telephone number.  Once any entity has been identified 

properly, it shall be sufficient thereafter when identifying that same entity to state the 

name only. 

 26. When used in reference to a document, "identify" means to state the (i) 

type of document; (ii) general subject matter; (iii) date the document was created; (iv) 

author(s), addressee(s) and recipient(s), and (v) document production number.  

Documents to be "identified" include documents in Black Bear's possession, custody or 

control, documents known by Black Bear to have existed but no longer exist, and other 

documents of which Black Bear has knowledge or information. 

 27. When used in reference to a product or good, "identify" means to state the 
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product or good name, commercial product or good name, SKU and QRC and bar code 

and other standard identifier, manufacturer, product number, inventory number, date of 

manufacture, expiration date, good type or ingredient listing or regional designation, any 

other representative designation, and dates on which Black Bear’s Trademarks were used 

in connection with Black Bear’s Goods in the United States. 

 28. When used in reference to a communication, "identify" means to state all 

documents referring or relating to such communication, the content and substance of the 

communication, when and where the communication occurred, the names of all persons 

who received or were involved in the communication, the names of all persons who know 

the facts contained within such communication, and the names of the person or persons 

most knowledgeable about the communication. 

 29. If documents are being produced in lieu of answers pursuant to Fed. R. 

Civ. P. 33(d), or if your answer can be found in documents produced in response to a 

specific document request, then identify by document production number or similar 

means the specific documents wherein the answer is located and, unless apparent on the 

face of the document, state where within the document the answer can be found. 

 30. The following interrogatories are being served in accordance with Rule 33 

of the Federal Rules of Civil Procedure.  Each interrogatory must be answered in full 

after a diligent search has been made to locate all the requested information.  This search 

includes examination of all documents, as well as other information possessed by Black 

Bear, its attorneys, accountants, investigators, agents, employees, subsidiaries, divisions, 
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representatives, or other persons acting on Black Bear's behalf or under its control.  If you 

are unable to answer any interrogatory fully and completely after exercising due diligence 

to secure the requested information, please so state and answer the interrogatory to the 

extent that you are able.  As to each incomplete answer, specify the portion of the 

interrogatory that you claim you are unable to answer fully and completely, state the facts 

which support your contention that you are unable to answer that interrogatory fully and 

completely, and state what knowledge, information, and belief you have concerning the 

unanswered portion of each such interrogatory. If any interrogatory calls for information 

not presently known to you fully, this interrogatory shall be deemed to be a request for 

your best present estimate, understanding and belief as to the matter inquired about.  In 

the event that any requested information can be obtained from a computer, such 

information must be accessed and provided. 

 31. If Black Bear objects to any interrogatory as overly broad or unduly 

burdensome, Black Bear shall specifically identify the respect in which the interrogatory 

is allegedly overly broad or burdensome and respond to those portions of the 

interrogatory which are unobjectionable. 

 32. If information concerning any document requested to be identified herein 

is withheld by you based on a claim of privilege, state as to each such document: the 

privilege(s) asserted and its basis; the date the document was created; the name and last 

known business and residential address and telephone number of the author of the 

document and each recipient of it; the relationship between the author and each of said 
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recipients at the time the document was received by the recipient; the reason why the 

document or the copy thereof was provided to each recipient; and the general description 

of the subject matter of the information contained in the document. 

 33. If information concerning any oral communication is withheld by you 

based on a claim of privilege, state as to each communication: the privilege(s) asserted 

and its basis; whether the communication was in person or by telephone; the date of the 

communication; the identities of the participants in the communication, all other persons 

present, all persons having knowledge or information concerning the communication; 

the identities of each document reflecting, pertaining, evidencing, describing, discussing, 

relating, or referring to the communication; and the general subject matter of the 

communication. 

 34. The Federal Rules of Civil Procedure and 37 C.F.R. § 2.120 et seq. 

place an affirmative duty to timely supplement these responses with (1) the 

identity and location of persons having knowledge of discoverable matters; and 

(2) the identity of each person expected to be called as an expert witness at trial, 

the subject matter on which he is expected to testify, and the substance of his 

testimony, and (3) any subsequently discovered information which makes the 

prior response incorrect, or no longer true, where the circumstances of failing to 

amend the response is, in substance, a knowing concealment. 
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INTERROGATORIES 

INTERROGATORY NO. 1: 
 

 Identify and describe each and every one of Black Bear’s Goods that are meat or 

meat-based goods in connection with which Black Bear's Trademarks have been used 

in commerce in the United States, irrespective of medium, means or mode of display, 

and for each such on of Black Bear’s Goods, identify the following: 

 (a)       Product name; 
 
 (b)       Nature and type of product; 
 
 (c) Dates Black Bear's Trademarks were used in commerce in the United 

States on each such one of Black Bear’s Goods; and 

 (d) Every party to whom Black Bear directly sold each such product in the 

United States from the date of service of this Interrogatory No. 1 retroactive to five (5) 

years past. 

 

INTERROGATORY NO. 2: 
 

 Identify and describe in detail all instances of mistake, confusion or deception 

that Black Bear alleges result from the use of Red Bear’s Trademarks on any products, 

goods or services, and for each such instance of mistake, confusion or deception, 

identify the: (a) names of all persons involved; (b) date on which such mistake, 

confusion or deception occurred; (c) the nature of the mistake, confusion or deception; 

(d) how Black Bear learned of such mistake, confusion or deception; (e) all 

communications relating to the alleged confusion, mistake or deception; and (f) all 
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documents that refer or relate to such alleged confusion, mistake or deception. 

INTERROGATORY NO. 3: 
 

 Identify each and every communication between Black Bear and Dietz & 

Watson and Black Bear, Inc. relating to Red Bear’s Trademarks, and for each such 

communication, identify: (a) the date on which the communication took place; (b) all 

persons involved with the communication; (c) the form of the communication (e.g., in-

person, telephone, e-mail, SMS, text, etc.), (d) the substance of the communication, and 

(e) all documents that refer or relate to such communications. 

INTERROGATORY NO. 4: 
 

 Identify each and every communication between Black Bear and Red Bear 

American Charcuterie relating to Red Bear’s Trademarks, and for each such 

communication, identify: (a) the date on which the communication took place; (b) all 

persons involved with the communication; (c) the form of the communication (e.g., in-

person, telephone, e-mail, SMS, text, etc.); (d) the substance of the communication; and 

(e) all documents that refer or relate to such communications. 

INTERROGATORY NO. 5: 
 

 Describe in detail all facts and circumstances concerning when and how Black 

Bear first became aware of Red Bear’s Trademarks, including an identification of: (a) 

the date Black Bear first became aware of Black Bear’s Trademarks; (b) all persons 

involved; (c) how Black Bear first learned of Black Bear’s Trademarks; (d) any activities 

by Black Bear in response to this information; and (e) all documents that refer or relate 

to this awareness. 
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INTERROGATORY NO. 6: 
 

 Describe in detail all facts and circumstances concerning Black Bear’s rights to 

use Black Bear’s Trademarks. 

INTERROGATORY NO. 7: 
 

 Identify and describe in detail all ingredients for each of Black Bear’s Goods. 

INTERROGATORY NO. 8: 
 

 Identify and describe in detail the recipes for each of Black Bear’s Goods 

including the total time required and the time for any aging steps, aging procedures or 

aging processes you claim. 

INTERROGATORY NO. 9: 
 

 Identify and describe in detail the entire packaging for each of Black Bear’s 

Goods promoted or sold in connection with Black Bear’s Trademarks including the 

nature of the packaging materials, commercial grade of the packaging materials, whether 

the packaging materials are transparent, opaque or some combination, the discrete 

substances used in the construction of the packaging material, the artwork or imprints on 

the packaging materials, where each one of Black Bear’s Trademarks is displayed on the 

packaging, and describe how the terms “artisan”, “artisanal”, “fancy”, “foodie”, 

“gourmet”, “organic”, “sourced”, “humanely raised”, “grass fed” and “award” or their 

equivalents are displayed on the packaging. 

INTERROGATORY NO. 10: 
 

 For each of Black Bear’s Goods, identify and describe in detail the gross batch 

size in terms of volume, weight and numerical units for each production run over the 
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course of one hour. 

INTERROGATORY NO. 11: 
 

 For each of Black Bear’s Goods, identify and describe in detail the gross batch 

size in terms of volume, weight and numerical units for each production run over the 

course of one hour. 

INTERROGATORY NO. 12: 
 

 For each one of Black Bear’s Goods, identify and describe in detail all 

certifications including government quality standards and grades as well as “artisan”, 

“artisanal”, “fancy”, “foodie”, “gourmet”, “organic”, “sourced”, “humanely raised”, 

“grass fed” certifications, claimed appellations of origin, and all national or international 

awards bestowed. 

INTERROGATORY NO. 13: 
 

 For each one of Black Bear’s Goods, identify and describe in detail all 

restaurants, cooking experiences, food specialty resellers, and gift bundles that promote 

Black Bear’s Trademarks. 

INTERROGATORY NO. 14: 
 

 Identify and describe in detail the handcrafting steps for all of Black Bear’s 

Goods that Black Bear contends are handcrafted or otherwise manufactured by hand. 

INTERROGATORY NO. 15: 
 

 Identify and describe in detail the hand wrapping and labeling steps for all of 

Black Bear’s Goods that Black Bear contends are hand wrapped or otherwise wrapped 

by hand.  If any of Black Bear’s Goods is not wrapped by hand, identify and describe 
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the machinery that performs the wrapping. 

INTERROGATORY NO. 16: 

 Describe in detail all facts and circumstances concerning any agreement, 

transfer, license, grant, or assignment of rights, in whole or in part, of any interest in 

Black Bear’s Trademarks, and all communications relating thereto. 

INTERROGATORY NO. 17: 

 Describe in detail all facts and circumstances concerning the use of Black 

Bear’s Trademarks in the United States by Dietz & Watson. 

INTERROGATORY NO. 18: 

 Describe in detail all facts and circumstances concerning the use of Black 

Bear’s Trademarks in the United States by Black Bear, Inc. 

INTERROGATORY NO. 19: 

 Describe in detail all facts and circumstances concerning use by any third 

party other than Red Bear, Red Bear American Charcuterie, Black Bear, Dietz & 

Watson, Inc, or Black Bear, Inc. of any mark containing the word “bear”, or its 

equivalent in terms of sight, sound or meaning, in the United States of which you are 

aware, identifying when and how you first became aware of such mark, and including 

an identification of: (a) the date you first became aware of such mark; (b) all persons 

involved; (c) how you first learned of such mark; (d) any activities by you in response 

to this information; and (e) all documents that refer or relate to this awareness. 
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INTERROGATORY NO. 20: 

 Identify and describe in detail all sales of Black Bear’s Goods complained of or  

returned for refund or replacement, identifying the: (a) name of each claimant; (b) date 

on which each such good was sold; (c) date on which each such good was complained 

of or returned; (d) resolution for any such good; and (e) reasons for the complaint or 

refund or replacement. 

INTERROGATORY NO. 21: 

 Identify and describe in detail all product recalls of Black Bear’s Goods, 

identifying the: (a) item; (b) number recalled; (c) date of recall; (d) reasons for recall; 

(e) damages claimed; and (f) press coverage and releases. 

INTERROGATORY NO. 22: 

 Describe in detail all facts and circumstances concerning Black Bear’s 

Trademarks in connection with Black Bear’s Goods and their relationship to the 

Schwarzwald or Black Forest in Germany/Europe, including all communications 

relating thereto. 

INTERROGATORY NO. 23: 
 

Describe in detail all facts and circumstances concerning all advertising channels 

that Black Bear has ever used to promote, offer to sell and/or sell each of Black Bear’s 

Goods in connection with Black Bear’s Trademarks, including but not limited to all 

documents and things sufficient to identify all such advertising channels beginning with 

Black Bear's alleged date of first use and first use in commerce of Black Bear’s 
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Trademarks and by each month thereafter through trial in these proceedings. 

INTERROGATORY NO. 24: 
 

Describe in detail all facts and circumstances concerning the channels of trade 

through which Black Bear has ever sold, offered for sale, marketed, advertised or 

promoted any good or service in connection with Black Bear’s Trademarks, including but 

not limited to all documents and things sufficient to identify all such channels of trade 

beginning with Black Bear's alleged date of first use and first use in commerce of Black 

Bear’s Trademarks and by each month thereafter through trial in these proceedings. 

INTERROGATORY NO. 25: 

 Describe in detail all facts and circumstances concerning the classes of purchasers 

or types of purchasers who have purchased, or who Black Bear would expect to purchase, 

each and every one of Black Bear’s Goods offered or sold in connection with Black 

Bear’s Trademarks, including the age, income level, educational level, consumer 

preferences, price points, humane sourcing, ingredient sourcing, certifications, standards, 

organic or pasture-raised ingredients, religious affiliation, and gender of such actual and 

potential purchasers. 

INTERROGATORY NO. 26: 

 Describe in detail all facts and circumstances concerning any poll, survey, market 

research, focus group, consumer awareness study, or other research, whether formal or 

informal, concerning Black Bear’s Goods sold in connection with Black Bear’s 

Trademarks. 
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INTERROGATORY NO. 27: 
 

Identify and describe in detail any search, evaluation, investigation, or other 

inquiry made by or on behalf of Black Bear concerning Red Bear’s Goods or Red 

Bear’s Services identified in connection with Red Bear's Trademarks, including but 

not limited to all documents and communications relating to the results of said search, 

evaluation, investigation, trademark or trademark search, or other inquiry. 

INTERROGATORY NO. 28: 
 

Identify and describe in detail any civil actions, administrative actions, 

cancellation proceedings, or other proceedings involving Black Bear’s Trademarks, 

whether fully disposed of, inactive, suspended or pending, including all agreements, 

licenses, assignments, settlements and concurrent use agreements. 

INTERROGATORY NO. 29: 
 

Identify and describe in detail any settlement, resolution or compromise of any 

dispute between Black Bear and any person who used, proposed to use, or sought 

registration of, Black Bear’s Trademarks or any trademark that Black Bear considered 

to be confusingly similar with Black Bear’s Trademarks, including all agreements, 

licenses, assignments, settlements and concurrent use agreements. 

INTERROGATORY NO. 30: 
 

Describe in detail all facts and circumstances concerning Black Bear's current 

organizational structure, including information sufficient to identify any parent or 

subsidiary, trusts, trust beneficiaries, licensors, licensees, or other related persons and 
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entities of Black Bear and of Black Bear's s h a r e h o l d e r s ,  m e m b e r s ,  officers, 

directors, trust beneficiaries, family beneficiaries, and employees. 

DATED:  November 24, 2020    Respectfully submitted, 

        
       ________________________________ 

       D. James Nahikian, MSCS 

       Nahikian Global Intellectual Property 

        & Technology Law Group 

       1636 North Wells Street, Suite 415 

       Chicago, Illinois 60614-6009 

       (312) 399-3099 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on this twenty-fourth day of November, 2020, I caused a true and 

correct copy of the foregoing APPLICANT RED BEAR PROVISIONS, LLC’S FIRST SET 

OF INTERROGATORIES NOS. 1-30 to be served upon the following counsel of record by 

electronic mail: 

 

 John S. Child, Jr., Esq. (info@paulandpaul.com; johnchild@paulandpaul.com). 

 

         
           /s/djamesnahikian/ 

       ________________________________ 

                        D. James Nahikian 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

BLACK BEAR ENTERPRISES, INC., ) 

     ) 

 Opposer,   )  

     ) Opposition No.:    91255466 (parent case) 

       v. ) Opposition No.:    91255467  

     ) Opposition No.:    91255790 

RED BEAR PROVISIONS, LLC ) Opposition No.:    91255793 

d/b/a RED BEAR,   ) 

     ) 

 Applicant.   ) 

 

APPLICANT RED BEAR PROVISIONS, LLC’S 

FIRST REQUESTS FOR ADMISSIONS NOS. 1-34 

 Pursuant to Rules 26 and 36 of the Federal Rules of Civil Procedure and 37 

C.F.R. § 2.120, Applicant Red Bear Provisions, LLC ("Red Bear") hereby requests that 

Opposer Black Bear Enterprises, Inc. ("Black Bear") admit the following matters as 

true in writing, under oath and in accordance with the following Definitions and 

Instructions within thirty (30) days of service hereof.  In accordance with the 

rules, each matter shall be deemed admitted unless within thirty (30) days of 

service hereof Black Bear serves an objection addressed specifically to the 

matter which is signed by Black Bear or its counsel.  If you object to any or all 

of these requests for admissions, the reason set forth shall be stated with 

particularity.  Otherwise, Black Bear is directed to unqualifiedly admit, or 

specifically deny, the matter or set forth in detail the reasons why Black Bear 

can either truthfully admit or deny the matter.  In this regard, any denial shall 
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fairly meet the substance of each of the requested admissions below, and Black 

Bear shall specify so much of the matter as true and qualify or deny the 

remainder.   

 Black Bear may not give lack of information or knowledge for failure to 

admit or deny unless Black Bear states with particularity the reasonable inquiry 

it has made and the information known or readily obtained by Black Bear is still 

insufficient to enable Black Bear to admit or deny. 

 Red Bear reserves all rights including the right to move before the 

Trademark Trial and Appeal Board (“Board”) to determine the sufficiency of 

any answers or objections that are not in the form of unqualified admissions.  

Red Bear also reserves its right to seek relief in the form of an order directing 

Black Bear to comply with the requirements of Rule 36 of the Federal Rules of 

Civil Procedure and 37 C.F.R. § 2.120 thus where appropriate order Black Bear 

has admitted the matter. 

 All matters admitted responsive to these requests shall be deemed by 

Black Bear as conclusively established unless withdrawn or admitted pursuant 

to order of the Board. 

DEFINITIONS AND INSTRUCTIONS 

 1.         Red Bear hereby incorporates by reference the Definitions and 

Instructions set forth in its Applicant Red Bear Provisions, LLC’s First Set of Requests 

for Production of Documents and Things Nos. 1-35. 
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 2.         "Black Bear", "Opposer", "you", or "your" means Black Bear doing 

business as Black Bear or any other current or former assumed names, as well as any 

parent, subsidiary, division, affiliate, licensor, licensee, or other business entity 

controlled by or on behalf of Black Bear, or owning an interest or holding a trust benefit 

in Black Bear, or its stakeholders or trust beneficiaries, any predecessor or successor in 

interest to such entities, and all directors, officers, current and former employees, agents, 

representatives, attorneys, trusted advisors and any other person acting on behalf of any 

of the foregoing. 

 3.         "Red Bear" and/or "Applicant" means the Applicant named in these 

proceedings, nos. 91255466, 91255467, 91255790, 91255793. 

 4.         "Red Bear American Charcuterie" means Red Bear American 

Charcuterie, LLC and all of its members, directors, officers, employees, agents, 

representatives, attorneys and all others acting on Red Bear American Charcuterie's 

behalf, including but not limited to Mike Rodenbaugh and Justin Brunson. 

 5.         "Black Bear's Trademarks" means all registered and applied-for 

trademarks asserted in these proceedings, nos. 91255466, 91255467, 91255790, 

91255793, by Black Bear. 

 6.         "Red Bear’s Trademarks" means the trademarks and applications for 

which registration has been opposed in these proceedings, nos. 91255466, 91255467, 

91255790, 91255793, by Black Bear. 

 7.         "Black Bear's Goods" means the goods identified as being used in United 
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States commerce in connection with Black Bear’s Trademarks. 

 8.         "Red Bear's Goods" means the goods identified as being used in United 

States commerce in connection with Red Bear’s Trademarks. 

 9.         "Red Bear's Services" means the services identified as being used in 

United States commerce in connection with Red Bear’s Trademarks. 

 10.         "Board" means the Trademark Trial and Appeal Board of the United 

States Patent and Trademark Office. 

 11.         "Document," "documents," "thing," or "things" irrespective of capital 

letters shall have the full meanings prescribed by the Federal Rules of Civil Procedure, 

and includes the terms "writings and recordings," "photographs," "originals," and 

"duplicate" as defined in Federal Rule of Evidence 1001, and means any document or 

thing in the possession or control of Black Bear or its counsel, or known to Black Bear 

or its counsel, and is used in its customarily broad sense to include the following items, 

whether printed, recorded, microfilmed, or reproduced by any process, or written or 

produced by hand or electronically, and whether or not claimed to be privileged or 

confidential or personal: letters; memoranda; reports; records; agreements; working 

papers; communications (including intradepartmental and interdepartmental 

communications); correspondence; summaries or records of personal conversations; 

diaries; forecasts; statistical statements; graphs; laboratory or research reports and 

notebooks; charts; minutes or records of conferences; expressions or statements of 

policy; lists of persons attending meetings or conferences; reports of or summaries of 
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interviews; reports of or summaries of investigations; opinions or reports of consultants; 

trademark appraisals; opinions of counsel; reports of or summaries of either negotiations 

within or without the corporation or preparations for such; brochures; manuals; 

pamphlets; advertisements; promotions; circulars; press releases; drafts of any 

documents; books; instruments; accounts; bills of sale; invoices; tapes; electronic 

communications including email messages, email attachments and email metadata; blog 

entries and comments; Twitter Tweets; telephone and cell phone records; and all other 

communications of any tangible or intangible medium of expression irrespective of 

medium.  Any comment or notation appearing on any document, and not a part of the 

original text, is to be considered a separate "document."   A draft or non-identical copy 

is a separate "document" within the meaning of this term. 

 12.       "Director," "officer, "employee," "agent,” “member,” or "representative" 

means any individual serving as such and any individual serving at any relevant time in 

such capacity, even though no longer serving in that capacity. 

 13.       "Thing" can refer to any tangible or intangible object other than a 

document. 

 14.       "Concerning," "relating to," "relate to," "relates to," "related to," 

"referring" or "relating to," "referring to," "regarding," and "refer or relate to" shall mean 

in whole or in any part alluding to, responding to, concerning, relating to, connected with, 

involving, commenting on, in respect of, about, associated with, discussing, evidencing, 

showing, describing, reflecting, analyzing, summarizing, memorializing, consisting of, 
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constituting, identifying, stating, tending to support, tending to discredit, referring to, or 

in any way touching upon. 

 15.       "Including" and “includes” irrespective of capitalization means including 

but not limited to. 

 16.       "Communication" or “communicate” irrespective of capitalization or 

plurality means the transmittal of information (in the form of facts, ideas, inquiries or 

otherwise). 

 17.       "Date" irrespective of capitalization or plurality means the exact day, 

month and year, if ascertainable, or, if not, the best approximation thereof. 

 18.       "Person" irrespective of capitalization or plurality means (a) natural 

persons; (b) legal entities, including but not limited to corporations, partnerships, firms, 

associations, professional corporations, licensors, licensees, trust or other beneficiaries, 

and proprietorships; and (c) governmental bodies or agencies. 

 19.       "All," "any," and "each" shall each be construed as encompassing any and 

all. 

 20.       The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the request all responses that 

might otherwise be construed to be outside of its scope. 

 21.       The past tense includes the present tense, and vice-versa.  The singular 

includes the plural, and vice-versa. The pronoun includes all possible past and 

contemporary pronouns. 
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 22.       Upper case lettering means lower case lettering, and vice-versa. 

 23. The following requests for admissions are being served in 

accordance with Rule 36 of the Federal Rules of Civil Procedure.  Each request 

must be answered in full after a diligent search has been made to locate all the 

requested information.  This search includes examination of all documents, as well 

as other information possessed by Black Bear, its attorneys, accountants, 

investigators, agents, employees, subsidiaries, divisions, representatives, or other 

persons acting on Black Bear's behalf or under its control.  

REQUESTS FOR ADMISSION 

REQUEST NO. 1: 
 

 Admit that Black Bear is aware of no instance of actual confusion occurring 

between Black Bear’s Trademarks and Red Bear’s Trademarks. 

REQUEST NO. 2: 
 

 Admit that Black Bear has discussed Red Bear with Red Bear American 

Charcuterie. 

REQUEST NO. 3: 
 

 Admit that black bears are not native to the Schwarzwald or Black Forest in 

Germany. 

REQUEST NO. 4: 
 

 Admit that Black Bear’s Goods have used ingredients that are not traditionally 

found in recipes originating from the Schwarzwald or Black Forest in Germany. 
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REQUEST NO. 5: 
 

 Admit that Black Bear’s Goods do not contain exotic ingredients. 

REQUEST NO. 6: 
 

 Admit that, as a customary practice, Black Bear does not age meat that will be 

used as an ingredient in Black Bear’s Goods for more than ten days prior to cooking. 

REQUEST NO. 7: 
 

 Admit that Black Bear’s Goods are not certified organic. 

REQUEST NO. 8: 
 

 Admit that Black Bear’s Goods are not certified humanely raised. 

REQUEST NO. 9: 
 

 Admit that Black Bear’s Goods are not certified one-hundred percent grass fed. 

REQUEST NO. 10: 
 

 Admit that Black Bear’s Goods have not been awarded a Good Food Award. 

REQUEST NO. 11: 
 

 Admit that Black Bear’s Goods are not exclusively wrapped by hand. 

REQUEST NO. 12: 
 

 Admit that Black Bear’s Goods are manufactured according to the commercial 

standards of mass production. 

REQUEST NO. 13: 
 

 Admit that none of Black Bear’s Goods is directed exclusively to artisanal 

consumers. 
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REQUEST NO. 14: 
 

 Admit that Black Bear’s Goods do contain, or they have contained in the past, 

artificial ingredients. 

REQUEST NO. 15: 
 

 Admit that Black Bear’s Goods which contain meat do exclusively contain only 

heritage breeds such as Angus beef and Berkshire pork. 

REQUEST NO. 16: 
 

 Admit that none of Black Bear’s Goods which contain meat also contain 

Pimenton de la Vera imported from Spain. 

REQUEST NO. 17: 
 

 Admit that none of Black Bear’s Goods which contain meat also contain Italian 

fennel pollen handpicked in Tuscany, Italy only once per year. 

REQUEST NO. 18: 
 

 Admit that none of Black Bear’s Goods which contain meat are customarily 

marinated for more than twenty-four hours. 

REQUEST NO. 19: 
 

 Admit that majority of Black Bear’s Goods by volume manufactured and which 

contain meat are sold through supermarkets or from deli cases. 

REQUEST NO. 20: 
 

 Admit that Black Bear’s Goods do not contain brandy. 

REQUEST NO. 21: 
 

 Admit that Black Bear’s Goods do not contain sea salt. 
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REQUEST NO. 22: 
 

 Admit that lactic acid starter culture is not added to Black Bear’s Goods. 

REQUEST NO. 23: 
 

 Admit that Black Bear’s Goods do not contain wine. 

REQUEST NO. 24: 
 

 Admit that Black Bear’s Goods are promoted in connection with Black Bear’s 

Trademarks on roadside billboards. 

REQUEST NO. 25: 
 

 Admit that Black Bear’s Goods are promoted for sale in connection with 

coupons. 

REQUEST NO. 26: 
 

 Admit that Black Bear’s Goods are promoted for sale in connection with 

advertisements which offer discounts. 

REQUEST NO. 27: 
 

 Admit that Black Bear’s Goods which contain meat have the good encased in 

plastic. 

REQUEST NO. 28: 
 

 Admit that buyers have complained about the quality of Black Bear’s Goods. 

REQUEST NO. 29: 
 

 Admit that some of Black Bear’s Goods have been returned under complaint 

concerning taste. 
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REQUEST NO. 30: 
 

 Admit that Black Bear’s Goods have not been sold to any of Red Bear’s 

customers identified in the evidence Red Bear has disclosed to Black Bear in co-

pending Opposition No. 91245797 between the parties. 

REQUEST NO. 31: 
 

 Admit that Black Bear has no written plan to sell Black Bear’s Goods to any of 

Red Bear’s customers identified in the evidence Red Bear has disclosed to Black Bear 

in co-pending Opposition No. 91245797 between the parties. 

REQUEST NO. 32: 
 

 Admit that the word “black” in Black Bear’s Trademarks refers to the color 

black. 

REQUEST NO. 33: 
 

 Admit that the word “bear” in Black Bear’s Trademarks refers exclusively to an 

animal which is a bear. 

REQUEST NO. 34: 
 

 Admit that the design of any creature, if one does appear as a graphic element, 

in Black Bear’s Trademarks refers exclusively to an animal which is a bear. 

 

[remainder of this page intentionally left blank] 
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DATED:  November 24, 2020    Respectfully submitted, 

        
       ________________________________ 

       D. James Nahikian, MSCS 

       Nahikian Global Intellectual Property 

        & Technology Law Group 

       1636 North Wells Street, Suite 415 

       Chicago, Illinois 60614-6009 

       (312) 399-3099 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on this twenty-fourth day of November, 2020, I caused a true and 

correct copy of the foregoing APPLICANT RED BEAR PROVISIONS, LLC’S FIRST 

REQUESTS FOR ADMISSIONS NOS. 1-34 to be served upon the following counsel of record 

by electronic mail: 

 

 John S. Child, Jr., Esq. (info@paulandpaul.com; johnchild@paulandpaul.com). 

 

         
           /s/djamesnahikian/ 

       ________________________________ 

                        D. James Nahikian 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

BLACK BEAR ENTERPRISES, INC., ) 

     ) 

 Opposer,   )  

     ) Opposition No.:    91255466 (parent case) 

       v. ) Opposition No.:    91255467  

     ) Opposition No.:    91255790 

RED BEAR PROVISIONS, LLC ) Opposition No.:    91255793 

d/b/a RED BEAR,   ) 

     ) 

 Applicant.   ) 

 

APPLICANT RED BEAR PROVISIONS, LLC’S FIRST SET OF 

REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS NOS. 1-35  

 

 Pursuant to Rules 26 and 34 of the Federal Rules of Civil Procedure and Rule 

2.120 of the Trademark Rules of Practice, Applicant Red Bear Provisions, LLC ("Red 

Bear”) hereby requests that Opposer Black Bear Enterprises, Inc. ("Black Bear") 

produce all documents and things responsive to Applicant Red Bear Provisions, 

LLC’s First Set of Requests for Production of Documents and Things Nos. 1-35 

(each a “Request” and a plurality “Requests” irrespective of capitalization) in 

accordance with the following Definitions and Instructions within thirty (30) days of 

service hereof. 

DEFINITIONS AND INSTRUCTIONS 
 

1.         "Black Bear," "Opposer," "you," or "your" means Black Bear doing 

business as Black Bear or any other current or former assumed names, as well as any 

parent, subsidiary, division, affiliate, licensor, licensee, or other business entity 
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controlled by or on behalf of Black Bear, or owning an interest or holding a trust 

benefit in Black Bear, or its stakeholders or trust beneficiaries, any predecessor or 

successor in interest to such entities, and all directors, officers, current and former 

employees, agents, representatives, attorneys, trusted advisors and any other person 

acting on behalf of any of the foregoing. 

3.         "Red Bear" and/or "Applicant" means the Applicant named in these 

proceedings, nos. 91255466, 91255467, 91255790, 91255793. 

 4.         "Red Bear American Charcuterie" means Red Bear American 

Charcuterie, LLC and all of its members, directors, officers, employees, agents, 

representatives, attorneys and all others acting on Red Bear American Charcuterie's 

behalf, including but not limited to Mike Rodenbaugh and Justin Brunson. 

 5.         "Black Bear's Trademarks" means all registered and applied-for 

trademarks asserted in these proceedings, nos. 91255466, 91255467, 91255790, 

91255793, by Black Bear. 

 6.         "Red Bear’s Trademarks" means the trademarks and applications for 

which registration has been opposed in these proceedings, nos. 91255466, 91255467, 

91255790, 91255793, by Black Bear. 

 7.         "Black Bear's Goods" means the goods identified as being used in United 

States commerce in connection with Black Bear’s Trademarks. 

 8.         "Red Bear's Goods" means the goods identified as being used in United 

States commerce in connection with Red Bear’s Trademarks. 
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 9.         "Red Bear's Services" means the services identified as being used in 

United States commerce in connection with Red Bear’s Trademarks. 

 10.         "Board" means the Trademark Trial and Appeal Board of the United 

States Patent and Trademark Office. 

 11.         "Document," "documents," "thing," or "things" irrespective of 

capital letters shall have the full meanings prescribed by the Federal Rules of Civil 

Procedure, and includes the terms "writings and recordings," "photographs," 

"originals," and "duplicate" as defined in Federal Rule of Evidence 1001, and means 

any document or thing in the possession or control of Black Bear or its counsel, or 

known to Black Bear or its counsel, and is used in its customarily broad sense to include 

the following items, whether printed, recorded, microfilmed, or reproduced by any 

process, or written or produced by hand or electronically, and whether or not claimed to 

be privileged or confidential or personal: letters; memoranda; reports; records; 

agreements; working papers; communications (including intradepartmental and 

interdepartmental communications); correspondence; summaries or records of personal 

conversations; diaries; forecasts; statistical statements; graphs; laboratory or research 

reports and notebooks; charts; minutes or records of conferences; expressions or 

statements of policy; lists of persons attending meetings or conferences; reports of or 

summaries of interviews; reports of or summaries of investigations; opinions or reports 

of consultants; trademark appraisals; opinions of counsel; reports of or summaries of 

either negotiations within or without the corporation or preparations for such; brochures; 
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manuals; pamphlets; advertisements; promotions; circulars; press releases; drafts of any 

documents; books; instruments; accounts; bills of sale; invoices; tapes; electronic 

communications including email messages, email attachments and email metadata; blog 

entries and comments; Twitter Tweets; telephone and cell phone records; and all other 

communications of any tangible or intangible medium of expression irrespective of 

medium.  Any comment or notation appearing on any document, and not a part of the 

original text, is to be considered a separate "document."   A draft or non-identical copy 

is a separate "document" within the meaning of this term. 

10.       "Director," "officer, "employee," "agent,” “member,” or 

"representative" means any individual serving as such and any individual serving at any 

relevant time in such capacity, even though no longer serving in that capacity. 

 11.       "Thing" can refer to any tangible or intangible object other than a 

document. 

12.       "Concerning," "relating to," "relate to," "relates to," "related to," 

"referring" or "relating to," "referring to," "regarding," and "refer or relate to" shall 

mean in whole or in any part alluding to, responding to, concerning, relating to, 

connected with, involving, commenting on, in respect of, about, associated with, 

discussing, evidencing, showing, describing, reflecting, analyzing, summarizing, 

memorializing, consisting of, constituting, identifying, stating, tending to support, 

tending to discredit, referring to, or in any way touching upon. 

13.       "Including" and “includes” irrespective of capitalization means including 



- 5 - 

 

but not limited to. 

 
14.       "Communication" or “communicate” irrespective of 

capitalization or plurality means the transmittal of information (in the form of 

facts, ideas, inquiries or otherwise). 

15.       "Date" irrespective of capitalization or plurality means the exact 

day, month and year, if ascertainable, or, if not, the best approximation thereof. 

16.       "Person" irrespective of capitalization or plurality means (a) natural 

persons; (b) legal entities, including but not limited to corporations, partnerships, firms, 

associations, professional corporations, licensors, licensees, trust or other beneficiaries, 

and proprietorships; and (c) governmental bodies or agencies. 

 17.       "All," "any," and "each" shall each be construed as encompassing any and 

all. 

18.       The connectives "and" and "or" shall be construed either 

disjunctively or conjunctively as necessary to bring within the scope of the 

request all responses that might otherwise be construed to be outside of its scope. 

19.       The past tense includes the present tense, and vice-versa.  The singular 

includes the plural, and vice-versa. The pronoun includes all possible past and 

contemporary pronouns. 

20.       Upper case lettering means lower case lettering, and vice-versa. 

 
21.       When used in reference to a person, "identify" means to produce 

documents or things sufficient to identify his or her full name and: (i) present business 
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and home addresses, position and business affiliation, and business and home telephone 

numbers; or, if current information is not known, (ii) the last known business and home 

addresses, position and business affiliation, and business and home telephone numbers.  

Once any person has been identified properly, it shall be sufficient thereafter when 

identifying that same person to state the name only. 

 22.       When used in reference to an entity, "identify" means to produce 

documents or things sufficient to identify the entity's: (i) full name; (ii) state of 

incorporation; (iii) current or last known business address; and (iv) current or last known 

telephone number. Once any entity has been identified properly, it shall be sufficient 

thereafter when identifying that same entity to state the name only. 

23.       When used in reference to a document, "identify" means to produce 

documents or thing sufficient to identify the (i) type of document; (ii) general subject 

matter; (iii) date the document was created; (iv) author(s), addressee(s) and recipient(s), 

and (v) document production number.  Documents to be "identified" include 

documents in Black Bear's possession, custody or control, documents known by Black 

Bear to have existed but no longer exist, and other documents of which Black Bear has 

knowledge or information. 

24.       When used in reference to a good or service, "identify" means to 

produce documents or things sufficient to identify the good or service name, 

commercial good or service name, manufacturer, model number, part number, SKU 

or other standardized identifier, serial number, service type or goods type, 
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manufacturing cost, total cost to Black Bear, wholesale price, retail price, actual 

price delivered to a distributor or other customer, resale price, custom price, one-off 

price, and any other final price at the point of purchase, any other representative 

designation, and dates on which Black Bear’s Trademarks were used in connection 

with Black Bear’s Goods in the United States. 

25.       The following Requests are being served in accordance with Rules 26 

and 34 of the Federal Rules of Civil Procedure and Rule 2.120 of the Trademark Rules 

of Practice. Black Bear must respond to each Request in full after making a diligent 

search to locate all of the requested documents and things.  This search includes 

examination of all documents, as well as other information possessed by Black Bear, its 

attorneys, accountants, investigators, agents, employees, contractors, subcontractors, 

subsidiaries, divisions, representatives, family members or other persons acting on 

Black Bear's behalf or under its control. 

26.       The requested documents and things must be produced (a) as they are 

kept in the usual course of business, or (b) organized and labeled to correspond with the 

categories in the request.  Simply selecting certain materials from different files and 

producing them in one stack will not be sufficient. 

27.       In the event that any requested information is obtainable from a 

computer, Black Bear must provide that information, along with the media on which 

the information is stored and, if necessary, the programs required to access the 

information. 
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28.       Unless specifically requested, duplicative originals or copies which are 

absolutely and totally identical to a produced document need not also be produced.  

However, any duplicate which is in any way different (e.g., contains notes or has 

missing material) must also be produced. 

29.       If you refuse to produce any requested document, state the ground for 

such refusal in the written response.  If you withhold any document on the basis of any 

privilege, state as to each such document: the privilege(s) asserted and its basis; the 

date the document was created; the name and last known business and residential 

address and telephone number of the author of the document and each recipient of it; 

the relationship between the author and each of said recipients at the time the document 

was received by the recipient; the reason why the document or the copy thereof was 

provided to each recipient; and the general description of the subject matter of the 

information contained in the document. 

30.       These Requests seek the production of information, documents and 

things as of the date on which Plaintiff responds, however, these Requests shall be 

deemed continuing and must be supplemented or corrected as required by the Federal 

Rules of Civil Procedure and the Trademark Rules of Practice.  If, after producing 

information, documents and things, Black Bear becomes aware of any additional or 

corrective document(s), thing(s), or information responsive to these Requests, Black 

Bear is required to produce such additional documents, things, and/or information to 

Red Bear promptly upon acquiring possession of such.  Failing to do so is, in 
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substance, a knowing concealment. 

REQUESTS FOR PRODUCTION 
 
REQUEST NO. 1: 

 

All documents and things concerning any instance in which any person was or 

may have been confused, mistaken or deceived in any manner between Red Bear’s 

Trademarks and Black Bear’s Trademarks, including but not limited to all documents 

and things sufficient to identify all persons who have been mistaken, confused or 

deceived as a result of the use of Red Bear’s Trademarks on any goods or services, 

including the names of all such individuals, the dates on which such confusion 

allegedly occurred, how Black Bear first learned of such confusion, the nature of the 

alleged confusion, mistake or deception, and all communications with such persons. 

REQUEST NO. 2: 
 

All documents and things concerning any instance in which any person was or 

may have been confused, mistaken or deceived in any manner about the connection or 

relationship between Red Bear American Charcuterie or Red Bear American 

Charcuterie's goods or services, on the one hand, and Black Bear’s Goods, on the other 

hand, including but not limited to all documents describing such instances and all 

communications concerning such instances. 

REQUEST NO. 3: 
 

 All documents and things concerning each and every good offered or sold by 

Black Bear, whether directly or indirectly, in connection with Black Bear’s Trademarks 

for the period June 12, 2008 through June 12, 2018.  
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REQUEST NO. 4: 
 

 All documents and things concerning any policies, procedures, manuals or 

programs relating to Black Bear’s Trademarks including Black Bear’s trademark quality 

control, monitoring and enforcement manuals for the period November 23, 2010 through 

trial in these proceedings. 

REQUEST NO. 5: 
 

All documents and things concerning Red Bear American Charcuterie, 

including all documents and things concerning how Black Bear first became 

aware of Red Bear American Charcuterie. 

REQUEST NO. 6: 
 

All documents and things concerning Red Bear, including all documents 

and things concerning how Black Bear first became aware of Red Bear. 

REQUEST NO. 7: 

 All communications between Black Bear and Red Bear American Charcuterie 

concerning Red Bear and all documents and things concerning such communications. 

REQUEST NO. 8: 
 

All communications between Black Bear and Dietz & Watson, on 

information and belief, headquartered at 5701 Tacony Street, Philadelphia, 

Pennsylvania 19135, concerning Red Bear, and all documents and things concerning 

such communications. 

REQUEST NO. 9: 
 

All communications between Black Bear and Black Bear, Inc. concerning 
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Red Bear, and all documents and things concerning such communications. 

REQUEST NO. 10: 
 

All documents and things concerning the sales of each and every one of Black 

Bear’s Goods ever sold in connection with Black Bear’s Trademarks, including but not 

limited to all documents and things concerning all third parties, including customers, 

retailers, distributors, and importers, to whom such products and goods were sold in the 

United States from each such product or good’s inception to the present, and the total 

number of products or goods sold, total gross sales, total net sales, total cost of goods 

sold, total gross profits, and total net profits by month, by year and by customer from 

each such good from inception to the present. 

REQUEST NO. 11: 
 

All documents and things sufficient to show the price of each of Black Bear’s 

Goods sold in connection with Black Bear’s Trademarks from the date that Black 

Bear alleges first use of each such mark through trial in these proceedings. 

REQUEST NO. 12: 
 

All documents and things sufficient to show the costs of each of Black Bear’s 

Goods sold in connection with Black Bear’s Trademarks by month and by year from 

the date that Black Bear alleges first use of each such mark through trial in these 

proceedings. 

REQUEST NO. 13: 
 

All documents and things concerning expected sales and profitability of each of 

Black Bear’s Goods sold in connection with Black Bear’s Trademarks including  
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estimates, budgets, forecasts and projections. 

REQUEST NO. 14: 

All documents and things concerning all marketing, business and strategic 

plans or studies relating to each of Black Bear’s Goods sold in connection with Black 

Bear’s Trademarks from the date of Black Bear's alleged first use and first use in 

commerce of each such mark to the present. 

REQUEST NO. 15: 
 

All documents and things concerning studies, reports, industry reports, and 

articles that describe or pertain in any way to the market for each good and service ever 

sold in connection with Black Bear’s Trademarks, including: 

a.         Market segments 

b.         Size of actual markets 

c.         Growth rates 

d.         Competitors, their product or service offerings, 

     and pricing  

e.         Actual market shares 

f.         Customer and end-user demographics 

      and profiles 

g.         Sales channels 

 

REQUEST NO. 16: 
 

All documents and things concerning the advertising, promotion or marketing 

of each and every good and service ever offered or sold in connection with Black 

Bear’s Trademarks, beginning with Black Bear's alleged date of first use and first use 

in commerce of Black Bear’s Trademarks and by each month thereafter through trial 

in these proceedings. 
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REQUEST NO. 17: 
 

All documents and things concerning all advertising channels that Black Bear 

has ever used to promote, offer to sell and/or sell each and Black Bear’s Goods in 

connection with Black Bear’s Trademarks, including but not limited to all documents 

and things sufficient to identify all such advertising channels beginning with Black 

Bear's alleged date of first use and first use in commerce of Black Bear’s Trademarks 

and by each month thereafter through trial in these proceedings. 

REQUEST NO. 18: 
 

All documents and things concerning the channels of trade through which 

Black Bear has ever sold, offered for sale, marketed, advertised or promoted any good 

or service in connection with Black Bear’s Trademarks, including but not limited to all 

documents and things sufficient to identify all such channels of trade beginning with 

Black Bear's alleged date of first use and first use in commerce of Black Bear’s 

Trademarks and by each month thereafter through trial in these proceedings. 

REQUEST NO. 19: 

 All documents and things concerning the classes of purchasers or types of 

purchasers who have purchased, or who Black Bear would expect to purchase, each and 

every one of Black Bear’s Goods offered or sold in connection with Black Bear’s 

Trademarks, including but not limited to all documents and things concerning the age, 

income level, educational level, consumer preferences, price points, humane sourcing, 

ingredient sourcing, certifications, standards, organic or pasture-raised ingredients, 

religious affiliation, and gender of such actual and potential purchasers. 
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REQUEST NO. 20: 

 All documents and things concerning any poll, survey, market research, focus 

group, consumer awareness study, or other research, whether formal or informal, 

concerning Black Bear’s Goods sold in connection with Black Bear’s Trademarks. 

REQUEST NO. 21: 
 

All documents and things concerning any search, evaluation, investigation, or 

other inquiry made by or on behalf of Black Bear concerning Red Bear’s Goods or 

Red Bear’s Services identified in connection with Red Bear's Trademarks, including 

but not limited to all documents and communications relating to the results of said 

search, evaluation, investigation, trademark or trademark search, or other inquiry. 

REQUEST NO. 22: 
 

All documents and things concerning any agreement, transfer, license, grant, 

trust benefit, or assignment of rights, in whole or in part, of any interest in Black 

Bear’s Trademarks and all communications relating thereto. 

REQUEST NO. 23: 

 All documents and things showing the recipes and ingredients, including their 

sourcing, for all of Black Bear’s Goods manufactured for sale in connection with Black 

Bear’s Trademarks. 

REQUEST NO. 24: 

 All documents and things concerning the production means for making Black 

Bear’s Goods manufactured for sale in connection with Black Bear’s Trademarks. 
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REQUEST NO. 25: 

 All documents and things supporting or refuting Black Bear’s brand contention 

Black Bear’s Goods are associated with or otherwise bear some relation to the 

Schwarzwald or Black Forest in Germany/Europe. 

REQUEST NO. 26: 
 

All documents and things concerning any similarity or dissimilarity between 

Black Bear’s Trademarks and Red Bear’s Trademarks. 

REQUEST NO. 27: 
 

All documents and things concerning any civil actions, administrative actions, 

cancellation proceedings, or other proceedings involving Black Bear’s Trademarks, 

whether fully disposed of, inactive, suspended or pending, including all agreements, 

licenses, assignments, settlements and concurrent use agreements. 

REQUEST NO. 28: 
 

All documents and things concerning the settlement, resolution or compromise 

of any dispute between Black Bear and any person who used, proposed to use, or 

sought registration of Black Bear’s Trademarks or any trademark that Black Bear 

considered to be confusingly similar to Black Bear’s Trademarks, whether alone or in 

combination with a design including all agreements, licenses, assignments, settlements 

and concurrent use agreements. 

REQUEST NO. 29: 
 

All documents and things sufficient to show Black Bear's current 
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organizational structure, including but not limited to all documents and things 

sufficient to identify any parent or subsidiary or other related companies of Black 

Bear and all documents and things sufficient to identify Black Bear's 

s h a r e h o l d e r s ,  m e m b e r s ,  officers, directors and employees and describe their 

respective duties and responsibilities. 

 REQUEST NO. 30: 
 

All documents and things concerning any instance where Black Bear received 

notice that it did not comply fully with a regulation, code, or other requirement of a 

government certification inspection for Black Bear’s Goods offered for sale under 

Black Bear’s Trademarks including all documents describing such instances and further 

including the good by trademark, inspection authority, date/time, nature of the issue 

and steps taken to comply, and all communications concerning such instances. 

 REQUEST NO. 31: 
 

All documents and things concerning any instance where Black Bear recalled 

Black Bear’s Goods manufactured for sale under Black Bear’s Trademarks including 

all documents describing such instances and further including the good by trademark, 

affected person, date, nature of the issue and steps taken to recall the goods, and all 

communications concerning such instances. 

 REQUEST NO. 32: 
 

All documents and things concerning any instance where Black Bear received a 

complaint about the quality of any of Black Bear’s Goods sold under Black Bear’s 
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Trademarks including all documents describing such instances and further including 

the good by trademark, affected person, date, nature of the issue, steps taken to address 

the complaint, and final resolution as well as all communications concerning such 

instances. 

REQUEST NO. 33: 

 All documents and things which show the entirety of the packaging for each of 

Black Bear’s Goods sold under Black Bear’s Trademarks for the period June 12, 2018 

through trial in these proceedings. 

REQUEST NO. 34: 

 All documents and things which show the entirety of the labeling for each of 

Black Bear’s Goods sold under Black Bear’s Trademarks for the period June 12, 2018 

through trial in these proceedings. 

REQUEST NO. 35: 

All documents and things sufficient to show Black Bear's document retention 

and destruction policies. 

DATED:  November 23, 2020    Respectfully submitted, 

        
       ________________________________ 

       D. James Nahikian, MSCS 

       Nahikian Global Intellectual Property 

        & Technology Law Group 

       1636 North Wells Street, Suite 415 

       Chicago, Illinois 60614-6009 

       (312) 399-3099 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on this twenty-third day of November, 2020, I caused a true and 

correct copy of the foregoing APPLICANT RED BEAR PROVISIONS, LLC’S FIRST SET 

OF REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS NOS. 1-35  to be 

served upon the following counsel of record by electronic mail: 

 

 John S. Child, Jr., Esq. (info@paulandpaul.com; johnchild@paulandpaul.com). 

 

         
           /s/djamesnahikian/ 

       ________________________________ 

                        D. James Nahikian 

       

 

 



 
 

EXHIBIT 6 



Black Bear v. Red Bear Opposition Nos. 91255466 (parent case), 91255467,
91255790 and 91255793 - Applicant's Discovery Requests

Sent: Tuesday, December 1, 2020 6:00 PM

From: D-James-Nahikian D-James-Nahikian@protonmail.com

To: johnchild@paulandpaul.com johnchild@paulandpaul.com, info@paulandpaul.com info@paulandpaul.com,
asluzas@paulandpaul.com asluzas@paulandpaul.com, dbarlow@paulandpaul.com dbarlow@paulandpaul.com,
info@nahikianglobal.com info@nahikianglobal.com

December 1, 2020

Dear Mr. Child:

Red Bear Provisions, LLC ("Red Bear") does hereby renew its prior requests for acknowledgement that Black Bear Enterprises, Inc. ("Black
Bear") and Black Bear's Eni-family owned companies have received Red Bear's written discovery requests.

Please acknowledge receipt.

Very truly yours,
D. James Nahikian
Counsel of Record
Red Bear Provisions, LLC
312.399.3099
jnahikian@nahikianglobal.com

November 25, 2020

Re:  Black Bear v. Red Bear Opposition Nos. 91255466 (parent case), 91255467, 91255790 and 91255793 - Applicant Red Bear
Provisions, LLC's First Set of Requests for Production of Documents and Things Nos. 1-35, Applicant Red Bear Provisions, LLC's
First Set of Requests for Admissions Nos. 1-34, and Applicant Red Bear Provisions, LLC's First Set of Interrogatories Nos. 1-30

Dear Mr. Child,

Please acknowledge receipt of the following discovery requests that I transmitted to your office on November 23 and 24, 2020:

(1) Applicant Red Bear Provisions, LLC's First Set of Requests for Production of Documents and Things Nos. 1-35 [sent November 23];

(2) Applicant Red Bear Provisions, LLC's First Set of Requests for Admissions Nos. 1-34 [sent November 24]; and

(3) Applicant Red Bear Provisions, LLC's First Set of Interrogatories Nos. 1-30 [sent November 24].

We intend to propound additional discovery requests soon.  We look forward to receiving your confirmation the referenced requests were
received on your server side.

Very truly yours,
D. James Nahikian
Counsel of Record
Red Bear Provisions, LLC
312.399.3099
jnahikian@nahikianglobal.com

NAHIKIAN GLOBAL
Intellectual Property & Technology Law Group
D. James Nahikian, MSCS JD
Attorney at Law
Registered to Practice Before the U.S. Patent Office
(312) 399-3099

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error, please advise the sender
by reply email and immediately delete the message and any attachments without copying or disclosing the contents. Thank you.

Sent with ProtonMail Secure Email.

Sent | D-James-Nahikian@protonmail.com | ProtonMail https://mail.protonmail.com/sent/l3aI6k_cAiYKYvUWCzHZ8e-iBJpJR...

1 of 1 2/1/2021, 2:07 PM



Subject: Re: Consolidated Opposi�on between Black Bear Enterprises, Inc and Red Bear Provisions,

LLC. :Paul & Paul No. 3152-19

From: John Child <johnchild@paulandpaul.com>

Date: 11/30/2020, 11:44 AM

To: "D. James Nahikian" <jnahikian@nahikianglobal.com>

CC: Alex Sluzas <asluzas@paulandpaul.com>

Dear Mr. Nahikian;

This is in response to your recent inquiry as to whether we received the discovery requests of Red Bear Provisions,

LLC. and when they were received.

The discovery requests that you iden�fied were received.

The First Set of Requests for Admissions and the First Set of Interrogatories  which you iden�fied as sent on November

24, 2020 were also received on November 24, 2020.

However, the First Set of Requests for Produc�on of Documents and Things  was iden�fied in its transmiAal leAer  as

being sent at 11:26 P.M. on November 23, 2020. Because of the one hour �me difference between Chicago and

Philadelphia, if the requests were sent at 11:26 P.M. November 23, 2020, the requests would not be received by us

un�l 12:26 A.M.  November 24, 2020.

Sincerely

John S. child, Jr.

Re: Consolidated Opposition between Black Bear Enterprises, Inc an...  

1 of 1 1/30/2021, 11:12 AM
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

BLACK BEAR ENTERPRISES, INC., ) 

     ) 

 Opposer,   )  

     ) Opposition No.:    91255466 (parent case) 

       v. ) Opposition No.:    91255467  

     ) Opposition No.:    91255790 

RED BEAR PROVISIONS, LLC ) Opposition No.:    91255793 

d/b/a RED BEAR,   ) 

     ) 

 Applicant.   ) 

 

APPLICANT RED BEAR PROVISIONS, LLC’S 

SECOND REQUESTS FOR ADMISSIONS NOS. 35-38 

 Pursuant to Rules 26 and 36 of the Federal Rules of Civil Procedure and 37 

C.F.R. § 2.120, Applicant Red Bear Provisions, LLC ("Red Bear") hereby requests that 

Opposer Black Bear Enterprises, Inc. ("Black Bear") admit the following matters as 

true in writing, under oath and in accordance with the following Definitions and 

Instructions within thirty (30) days of service hereof.  In accordance with the 

rules, each matter shall be deemed admitted unless within thirty (30) days of 

service hereof Black Bear serves an objection addressed specifically to the 

matter which is signed by Black Bear or its counsel.  If you object to any or all 

of these requests for admissions, the reason set forth shall be stated with 

particularity.  Otherwise, Black Bear is directed to unqualifiedly admit, or 

specifically deny, the matter or set forth in detail the reasons why Black Bear 

can either truthfully admit or deny the matter.  In this regard, any denial shall 
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fairly meet the substance of each of the requested admissions below, and Black 

Bear shall specify so much of the matter as true and qualify or deny the 

remainder.   

 Black Bear may not give lack of information or knowledge for failure to 

admit or deny unless Black Bear states with particularity the reasonable inquiry 

it has made and the information known or readily obtained by Black Bear is still 

insufficient to enable Black Bear to admit or deny. 

 Red Bear reserves all rights including the right to move before the 

Trademark Trial and Appeal Board (“Board”) to determine the sufficiency of 

any answers or objections that are not in the form of unqualified admissions.  

Red Bear also reserves its right to seek relief in the form of an order directing 

Black Bear to comply with the requirements of Rule 36 of the Federal Rules of 

Civil Procedure and 37 C.F.R. § 2.120 thus where appropriate order Black Bear 

has admitted the matter. 

 All matters admitted responsive to these requests shall be deemed by 

Black Bear as conclusively established unless withdrawn or admitted pursuant 

to order of the Board. 

DEFINITIONS AND INSTRUCTIONS 

 1.         Red Bear hereby incorporates by reference the Definitions and 

Instructions set forth in its Applicant Red Bear Provisions, LLC’s First Set of Requests 

for Production of Documents and Things Nos. 1-35. 
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 2.         "Black Bear", "Opposer", "you", or "your" means Black Bear doing 

business as Black Bear or any other current or former assumed names, as well as any 

parent, subsidiary, division, affiliate, licensor, licensee, or other business entity 

controlled by or on behalf of Black Bear, or owning an interest or holding a trust benefit 

in Black Bear, or its stakeholders or trust beneficiaries, any predecessor or successor in 

interest to such entities, and all directors, officers, current and former employees, agents, 

representatives, attorneys, trusted advisors and any other person acting on behalf of any 

of the foregoing. 

 3.         "Red Bear" and/or "Applicant" means the Applicant named in these 

proceedings, nos. 91255466, 91255467, 91255790, 91255793. 

 4.         "Red Bear American Charcuterie" means Red Bear American 

Charcuterie, LLC and all of its members, directors, officers, employees, agents, 

representatives, attorneys and all others acting on Red Bear American Charcuterie's 

behalf, including but not limited to Mike Rodenbaugh and Justin Brunson. 

 5.         "Black Bear's Trademarks" means all registered and applied-for 

trademarks asserted in these proceedings, nos. 91255466, 91255467, 91255790, 

91255793, by Black Bear. 

 6.         "Red Bear’s Trademarks" means the trademarks and applications for 

which registration has been opposed in these proceedings, nos. 91255466, 91255467, 

91255790, 91255793, by Black Bear. 

 7.         "Black Bear's Goods" means the goods identified as being used in United 
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States commerce in connection with Black Bear’s Trademarks. 

 8.         "Red Bear's Goods" means the goods identified as being used in United 

States commerce in connection with Red Bear’s Trademarks. 

 9.         "Red Bear's Services" means the services identified as being used in 

United States commerce in connection with Red Bear’s Trademarks. 

 10.         "Board" means the Trademark Trial and Appeal Board of the United 

States Patent and Trademark Office. 

 11.         "Document," "documents," "thing," or "things" irrespective of capital 

letters shall have the full meanings prescribed by the Federal Rules of Civil Procedure, 

and includes the terms "writings and recordings," "photographs," "originals," and 

"duplicate" as defined in Federal Rule of Evidence 1001, and means any document or 

thing in the possession or control of Black Bear or its counsel, or known to Black Bear 

or its counsel, and is used in its customarily broad sense to include the following items, 

whether printed, recorded, microfilmed, or reproduced by any process, or written or 

produced by hand or electronically, and whether or not claimed to be privileged or 

confidential or personal: letters; memoranda; reports; records; agreements; working 

papers; communications (including intradepartmental and interdepartmental 

communications); correspondence; summaries or records of personal conversations; 

diaries; forecasts; statistical statements; graphs; laboratory or research reports and 

notebooks; charts; minutes or records of conferences; expressions or statements of 

policy; lists of persons attending meetings or conferences; reports of or summaries of 
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interviews; reports of or summaries of investigations; opinions or reports of consultants; 

trademark appraisals; opinions of counsel; reports of or summaries of either negotiations 

within or without the corporation or preparations for such; brochures; manuals; 

pamphlets; advertisements; promotions; circulars; press releases; drafts of any 

documents; books; instruments; accounts; bills of sale; invoices; tapes; electronic 

communications including email messages, email attachments and email metadata; blog 

entries and comments; Twitter Tweets; telephone and cell phone records; and all other 

communications of any tangible or intangible medium of expression irrespective of 

medium.  Any comment or notation appearing on any document, and not a part of the 

original text, is to be considered a separate "document."   A draft or non-identical copy 

is a separate "document" within the meaning of this term. 

 12.       "Director," "officer, "employee," "agent,” “member,” or "representative" 

means any individual serving as such and any individual serving at any relevant time in 

such capacity, even though no longer serving in that capacity. 

 13.       "Thing" can refer to any tangible or intangible object other than a 

document. 

 14.       "Concerning," "relating to," "relate to," "relates to," "related to," 

"referring" or "relating to," "referring to," "regarding," and "refer or relate to" shall mean 

in whole or in any part alluding to, responding to, concerning, relating to, connected with, 

involving, commenting on, in respect of, about, associated with, discussing, evidencing, 

showing, describing, reflecting, analyzing, summarizing, memorializing, consisting of, 
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constituting, identifying, stating, tending to support, tending to discredit, referring to, or 

in any way touching upon. 

 15.       "Including" and “includes” irrespective of capitalization means including 

but not limited to. 

 16.       "Communication" or “communicate” irrespective of capitalization or 

plurality means the transmittal of information (in the form of facts, ideas, inquiries or 

otherwise). 

 17.       "Date" irrespective of capitalization or plurality means the exact day, 

month and year, if ascertainable, or, if not, the best approximation thereof. 

 18.       "Person" irrespective of capitalization or plurality means (a) natural 

persons; (b) legal entities, including but not limited to corporations, partnerships, firms, 

associations, professional corporations, licensors, licensees, trust or other beneficiaries, 

and proprietorships; and (c) governmental bodies or agencies. 

 19.       "All," "any," and "each" shall each be construed as encompassing any and 

all. 

 20.       The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the request all responses that 

might otherwise be construed to be outside of its scope. 

 21.       The past tense includes the present tense, and vice-versa.  The singular 

includes the plural, and vice-versa. The pronoun includes all possible past and 

contemporary pronouns. 
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 22.       Upper case lettering means lower case lettering, and vice-versa. 

 23. The following requests for admissions are being served in 

accordance with Rule 36 of the Federal Rules of Civil Procedure.  Each request 

must be answered in full after a diligent search has been made to locate all the 

requested information.  This search includes examination of all documents, as well 

as other information possessed by Black Bear, its attorneys, accountants, 

investigators, agents, employees, subsidiaries, divisions, representatives, or other 

persons acting on Black Bear's behalf or under its control.  

REQUESTS FOR ADMISSION 

REQUEST NO. 35: 
 

 Admit that public offense records, criminal records, mental health records, or 

other public information concerning the credibility and thus the impeachability of 

Michael Eni exist. 

REQUEST NO. 36: 
 

 Admit that public offense records, criminal records, mental health records, or 

other public information concerning the credibility and thus the impeachability of 

Lauren Eni Canseco exist. 

REQUEST NO. 37: 
 

 Admit that public offense records, criminal records, mental health records, or 

other public information concerning the credibility and thus the impeachability of 

Christopher Eni exist. 
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REQUEST NO. 38: 
 

 Admit that public offense records, criminal records, mental health records, or 

other public information concerning the credibility and thus the impeachability of Louis 

Eni exist. 

DATED:  December 1, 2020    Respectfully submitted, 

        
       ________________________________ 

       D. James Nahikian, MSCS 

       Nahikian Global Intellectual Property 

        & Technology Law Group 

       1636 North Wells Street, Suite 415 

       Chicago, Illinois 60614-6009 

       (312) 399-3099 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on this first day of December, 2020, I caused a true and correct copy 

of the foregoing APPLICANT RED BEAR PROVISIONS, LLC’S SECOND REQUESTS 

FOR ADMISSIONS NOS. 35-38 to be served upon the following counsel of record by 

electronic mail: 

 

 John S. Child, Jr., Esq. (info@paulandpaul.com; johnchild@paulandpaul.com). 

 

         
           /s/djamesnahikian/ 

       ________________________________ 

                        D. James Nahikian 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

BLACK BEAR ENTERPRISES, INC., ) 

     ) 

 Opposer,   )  

     ) Opposition No.:    91255466 (parent case) 

       v. ) Opposition No.:    91255467  

     ) Opposition No.:    91255790 

RED BEAR PROVISIONS, LLC ) Opposition No.:    91255793 

d/b/a RED BEAR,   ) 

     ) 

 Applicant.   ) 

 

APPLICANT RED BEAR PROVISIONS, LLC’S SECOND SET OF 

REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS NOS. 36-45  

 

 Pursuant to Rules 26 and 34 of the Federal Rules of Civil Procedure and Rule 

2.120 of the Trademark Rules of Practice, Applicant Red Bear Provisions, LLC ("Red 

Bear”) hereby requests that Opposer Black Bear Enterprises, Inc. ("Black Bear") 

produce all documents and things responsive to Applicant Red Bear Provisions, 

LLC’s Second Set of Requests for Production of Documents and Things Nos. 

36-45 (each a “Request” and a plurality “Requests” irrespective of 

capitalization) in accordance with the following Definitions and Instructions within 

thirty (30) days of service hereof. 

DEFINITIONS AND INSTRUCTIONS 
 

1.         "Black Bear," "Opposer," "you," or "your" means Black Bear doing 

business as Black Bear or any other current or former assumed names, as well as any 

parent, subsidiary, division, affiliate, licensor, licensee, or other business entity 
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controlled by or on behalf of Black Bear, or owning an interest or holding a trust 

benefit in Black Bear, or its stakeholders or trust beneficiaries, any predecessor or 

successor in interest to such entities, and all directors, officers, current and former 

employees, agents, representatives, attorneys, trusted advisors and any other person 

acting on behalf of any of the foregoing. 

3.         "Red Bear" and/or "Applicant" means the Applicant named in these 

proceedings, nos. 91255466, 91255467, 91255790, 91255793. 

 4.         "Red Bear American Charcuterie" means Red Bear American 

Charcuterie, LLC and all of its members, directors, officers, employees, agents, 

representatives, attorneys and all others acting on Red Bear American Charcuterie's 

behalf, including but not limited to Mike Rodenbaugh and Justin Brunson. 

 5.         "Black Bear's Trademarks" means all registered and applied-for 

trademarks asserted in these proceedings, nos. 91255466, 91255467, 91255790, 

91255793, by Black Bear. 

 6.         "Red Bear’s Trademarks" means the trademarks and applications for 

which registration has been opposed in these proceedings, nos. 91255466, 91255467, 

91255790, 91255793, by Black Bear. 

 7.         "Black Bear's Goods" means the goods identified as being used in United 

States commerce in connection with Black Bear’s Trademarks. 

 8.         "Red Bear's Goods" means the goods identified as being used in United 

States commerce in connection with Red Bear’s Trademarks. 
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 9.         "Red Bear's Services" means the services identified as being used in 

United States commerce in connection with Red Bear’s Trademarks. 

 10.         "Board" means the Trademark Trial and Appeal Board of the United 

States Patent and Trademark Office. 

 11.         "Document," "documents," "thing," or "things" irrespective of 

capital letters shall have the full meanings prescribed by the Federal Rules of Civil 

Procedure, and includes the terms "writings and recordings," "photographs," 

"originals," and "duplicate" as defined in Federal Rule of Evidence 1001, and means 

any document or thing in the possession or control of Black Bear or its counsel, or 

known to Black Bear or its counsel, and is used in its customarily broad sense to include 

the following items, whether printed, recorded, microfilmed, or reproduced by any 

process, or written or produced by hand or electronically, and whether or not claimed to 

be privileged or confidential or personal: letters; memoranda; reports; records; 

agreements; working papers; communications (including intradepartmental and 

interdepartmental communications); correspondence; summaries or records of personal 

conversations; diaries; forecasts; statistical statements; graphs; laboratory or research 

reports and notebooks; charts; minutes or records of conferences; expressions or 

statements of policy; lists of persons attending meetings or conferences; reports of or 

summaries of interviews; reports of or summaries of investigations; opinions or reports 

of consultants; trademark appraisals; opinions of counsel; reports of or summaries of 

either negotiations within or without the corporation or preparations for such; brochures; 
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manuals; pamphlets; advertisements; promotions; circulars; press releases; drafts of any 

documents; books; instruments; accounts; bills of sale; invoices; tapes; electronic 

communications including email messages, email attachments and email metadata; blog 

entries and comments; Twitter Tweets; telephone and cell phone records; and all other 

communications of any tangible or intangible medium of expression irrespective of 

medium.  Any comment or notation appearing on any document, and not a part of the 

original text, is to be considered a separate "document."   A draft or non-identical copy 

is a separate "document" within the meaning of this term. 

10.       "Director," "officer, "employee," "agent,” “member,” or 

"representative" means any individual serving as such and any individual serving at any 

relevant time in such capacity, even though no longer serving in that capacity. 

 11.       "Thing" can refer to any tangible or intangible object other than a 

document. 

12.       "Concerning," "relating to," "relate to," "relates to," "related to," 

"referring" or "relating to," "referring to," "regarding," and "refer or relate to" shall 

mean in whole or in any part alluding to, responding to, concerning, relating to, 

connected with, involving, commenting on, in respect of, about, associated with, 

discussing, evidencing, showing, describing, reflecting, analyzing, summarizing, 

memorializing, consisting of, constituting, identifying, stating, tending to support, 

tending to discredit, referring to, or in any way touching upon. 

13.       "Including" and “includes” irrespective of capitalization means including 
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but not limited to. 

 
14.       "Communication" or “communicate” irrespective of 

capitalization or plurality means the transmittal of information (in the form of 

facts, ideas, inquiries or otherwise). 

15.       "Date" irrespective of capitalization or plurality means the exact 

day, month and year, if ascertainable, or, if not, the best approximation thereof. 

16.       "Person" irrespective of capitalization or plurality means (a) natural 

persons; (b) legal entities, including but not limited to corporations, partnerships, firms, 

associations, professional corporations, licensors, licensees, trust or other beneficiaries, 

and proprietorships; and (c) governmental bodies or agencies. 

 17.       "All," "any," and "each" shall each be construed as encompassing any and 

all. 

18.       The connectives "and" and "or" shall be construed either 

disjunctively or conjunctively as necessary to bring within the scope of the 

request all responses that might otherwise be construed to be outside of its scope. 

19.       The past tense includes the present tense, and vice-versa.  The singular 

includes the plural, and vice-versa. The pronoun includes all possible past and 

contemporary pronouns. 

20.       Upper case lettering means lower case lettering, and vice-versa. 

 
21.       When used in reference to a person, "identify" means to produce 

documents or things sufficient to identify his or her full name and: (i) present business 



- 6 - 

 

and home addresses, position and business affiliation, and business and home telephone 

numbers; or, if current information is not known, (ii) the last known business and home 

addresses, position and business affiliation, and business and home telephone numbers.  

Once any person has been identified properly, it shall be sufficient thereafter when 

identifying that same person to state the name only. 

 22.       When used in reference to an entity, "identify" means to produce 

documents or things sufficient to identify the entity's: (i) full name; (ii) state of 

incorporation; (iii) current or last known business address; and (iv) current or last known 

telephone number. Once any entity has been identified properly, it shall be sufficient 

thereafter when identifying that same entity to state the name only. 

23.       When used in reference to a document, "identify" means to produce 

documents or thing sufficient to identify the (i) type of document; (ii) general subject 

matter; (iii) date the document was created; (iv) author(s), addressee(s) and recipient(s), 

and (v) document production number.  Documents to be "identified" include 

documents in Black Bear's possession, custody or control, documents known by Black 

Bear to have existed but no longer exist, and other documents of which Black Bear has 

knowledge or information. 

24.       When used in reference to a good or service, "identify" means to 

produce documents or things sufficient to identify the good or service name, 

commercial good or service name, manufacturer, model number, part number, SKU 

or other standardized identifier, serial number, service type or goods type, 
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manufacturing cost, total cost to Black Bear, wholesale price, retail price, actual 

price delivered to a distributor or other customer, resale price, custom price, one-off 

price, and any other final price at the point of purchase, any other representative 

designation, and dates on which Black Bear’s Trademarks were used in connection 

with Black Bear’s Goods in the United States. 

25.       The following Requests are being served in accordance with Rules 26 

and 34 of the Federal Rules of Civil Procedure and Rule 2.120 of the Trademark Rules 

of Practice. Black Bear must respond to each Request in full after making a diligent 

search to locate all of the requested documents and things.  This search includes 

examination of all documents, as well as other information possessed by Black Bear, its 

attorneys, accountants, investigators, agents, employees, contractors, subcontractors, 

subsidiaries, divisions, representatives, family members or other persons acting on 

Black Bear's behalf or under its control. 

26.       The requested documents and things must be produced (a) as they are 

kept in the usual course of business, or (b) organized and labeled to correspond with the 

categories in the request.  Simply selecting certain materials from different files and 

producing them in one stack will not be sufficient. 

27.       In the event that any requested information is obtainable from a 

computer, Black Bear must provide that information, along with the media on which 

the information is stored and, if necessary, the programs required to access the 

information. 
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28.       Unless specifically requested, duplicative originals or copies which are 

absolutely and totally identical to a produced document need not also be produced.  

However, any duplicate which is in any way different (e.g., contains notes or has 

missing material) must also be produced. 

29.       If you refuse to produce any requested document, state the ground for 

such refusal in the written response.  If you withhold any document on the basis of any 

privilege, state as to each such document: the privilege(s) asserted and its basis; the 

date the document was created; the name and last known business and residential 

address and telephone number of the author of the document and each recipient of it; 

the relationship between the author and each of said recipients at the time the document 

was received by the recipient; the reason why the document or the copy thereof was 

provided to each recipient; and the general description of the subject matter of the 

information contained in the document. 

30.       These Requests seek the production of information, documents and 

things as of the date on which Plaintiff responds, however, these Requests shall be 

deemed continuing and must be supplemented or corrected as required by the Federal 

Rules of Civil Procedure and the Trademark Rules of Practice.  If, after producing 

information, documents and things, Black Bear becomes aware of any additional or 

corrective document(s), thing(s), or information responsive to these Requests, Black 

Bear is required to produce such additional documents, things, and/or information to 

Red Bear promptly upon acquiring possession of such.  Failing to do so is, in 
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substance, a knowing concealment. 

REQUESTS FOR PRODUCTION 
 
REQUEST NO. 36: 

 

All documents and things authored by or copying Michael Eni, including all 

communications between Black Bear Enterprises, Inc., Black Bear, Inc., and Dietz & 

Watson, Inc., concerning the Declaration of Michael Eni and exhibits filed December 

1, 2020 in  Opposition No. 91245797 before the Board. 

REQUEST NO. 37: 

 

All documents and things authored by or copying Lauren Eni Canseco, 

including all communications between Black Bear Enterprises, Inc., Black Bear, Inc., 

and Dietz & Watson, Inc., concerning the Declaration of Michael Eni and exhibits 

filed December 1, 2020 in Opposition No. 91245797 before the Board. 

REQUEST NO. 38: 

 

All documents and things authored by or copying Christopher Eni, including 

all communications between Black Bear Enterprises, Inc., Black Bear, Inc., and Dietz 

& Watson, Inc., concerning the Declaration of Michael Eni and exhibits filed 

December 1, 2020 in  Opposition No. 91245797 before the Board. 

REQUEST NO. 39: 

 

All documents and things authored by or copying Louis Eni, including all 

communications between Black Bear Enterprises, Inc., Black Bear, Inc., and Dietz & 

Watson, Inc., concerning the Declaration of Michael Eni and exhibits filed December 
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1, 2020 in  Opposition No. 91245797 before the Board. 

REQUEST NO. 40: 

 

All documents and things created or received by Black Bear, including all 

communications, submitted in Opposition No. 91245797 before the Board that Black 

Bear submits in 91255466 (parent case), 91255467 , 91255790 and 91255793. 

REQUEST NO. 41: 

 

All documents and things authored by or copying Michael Eni, including all 

communications, where Black Bear references Red Bear. 

REQUEST NO. 42: 

 

All documents and things authored by or copying Lauren Eni Canseco, 

including between Black Bear Enterprises, Inc., Black Bear, Inc., and Dietz & 

Watson, Inc., where Black Bear references Red Bear. 

REQUEST NO. 43: 

 

All documents and things authored by or copying Christopher Eni, including 

between Black Bear Enterprises, Inc., Black Bear, Inc., and Dietz & Watson, Inc., 

where Black Bear references Red Bear. 

REQUEST NO. 44: 

 

All documents and things authored by or copying Louis Eni, including 

between Black Bear Enterprises, Inc., Black Bear, Inc., and Dietz & Watson, Inc., 

where Black Bear references Red Bear. 
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REQUEST NO. 45: 

 

All documents and things concerning the public offense records, criminal 

records, mental health records, or other public information concerning the credibility 

and thus the impeachability of Michael Eni, Lauren Eni Canseco, Christopher Eni, and 

Louis Eni. 

DATED:  December 1, 2020    Respectfully submitted, 

        
       ________________________________ 

       D. James Nahikian, MSCS 

       Nahikian Global Intellectual Property 

        & Technology Law Group 

       1636 North Wells Street, Suite 415 

       Chicago, Illinois 60614-6009 

       (312) 399-3099 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on this first day of December, 2020, I caused a true and correct copy 

of the foregoing APPLICANT RED BEAR PROVISIONS, LLC’S SECOND SET OF 

REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS NOS. 36-45  to be 

served upon the following counsel of record by electronic mail: 

 

 John S. Child, Jr., Esq. (info@paulandpaul.com; johnchild@paulandpaul.com). 

 

         
           /s/djamesnahikian/ 

       ________________________________ 

                        D. James Nahikian 
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January 11, 2021 

 
By E-mail (johnchild@paulandpaul.com) 

John S. Child, Jr., Esq. 

Paul & Paul 

Three Logan Square 

1717 Arch Street, Suite 3740 

Philadelphia, Pennsylvania 19103 

 
 Re: Black Bear Enterprises, Inc. v. Red Bear Provisions, LLC 

  Opposition Nos. 91255466 (parent), 91255467, 91255970 and 91255793 

  Applicant’s Response to Opposer’s Objections to Applicant’s Discovery   

  Requests and Interrogatories 

 

Dear Mr. Child: 

 

 Your purported objections to my client’s discovery requests in these consolidated cases – 

you have refused to respond materially to any request – are unreasonable, unfounded, contrary to 

law, counter-factual, and illogical.  Applying the approach you advocate, if your client had 

asserted seventy-six or more trademark registrations against my client’s consolidated applications 

then your client either would be justified in refusing to produce or answer the requests or else my 

client could only direct one request for production, one interrogatory and one admission request 

to a single Section 2(d) likelihood of confusion factor since, according to your logic, each such 

request per each registration individually would count toward the cumulative limitation of 

seventy-five per type.  (You even claim, further, that the seventy-five request limitation should be 

multiplied by each of my client’s trademark applications that your client has opted to contest, 

which leads to your utterly wild claim that my client propounded more than 1,051 discrete 

requests in its Interrogatories Nos. 1-30 alone.)  This is not federal discovery law.  Your approach 

argued in federal court would be dismissed, and the judge would likely rebuke you for the attempt 

to sell it with a straight face. 

 

 According to my information, Mr. Child, you have argued a considerable number of 

trademark opposition proceedings over the course of the past thirty years including recently 

against third parties.  In a pending, parallel opposition proceeding which concerns my client’s 

design mark, you once based a refusal to answer my client’s interrogatories on the asserted 

grounds my client was restricted by law to a mere twenty-five interrogatories instead of the 

seventy-five actually permitted, and your bad faith refusal was particularly astonishing given you 

did not protest my client’s right to propound seventy-five document requests together with its 

seventy-five requests for admission.  Here at this juncture, you are certainly not operating out of 

ignorance and, thus, we may unfortunately conclude that you are once again acting in bad faith. 
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 You could have objected to my client’s discovery requests sooner than the next-to-last 

day before the deadline, regardless, I will in good faith attempt to establish a constructive 

dialogue with you or, if you prefer, with your co-counsel Dr. Sluzas, who is copied on this letter, 

in order to advance this opposition proceeding forward by specifically addressing each one of 

your stated objections, below, with reference to the paragraph numbers set forth in your three 

separate objecting letters of the same date.  Observe my client is willing to stipulate to an 

extension of time in order for your client to have additional opportunity to transmit a compliant 

response to my client’s discovery requests.  In addition, we are willing to cooperate with your 

client by lodging a joint motion to request time by as many reasonable days as your client may 

require.  Nonetheless, I will need to receive your written assurances of timely compliance by the 

close of business this Thursday, January 14. 

 

PURPORTED OBJECTIONS TO APPLICANT RED BEAR PROVISIONS, LLC’S 

REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS NOS. 1-45 

 

 1)  We concur that our Requests for Production of Documents and Things Nos. 1-45 

count towards the seventy-five request limitation as forty-five parts. 

 

 2)  The Advisory Notes to the 1993 Amendment to Rule 33 you rely upon have been 

superseded by TTAB law which enlarges the number of permissible document requests from 

twenty-five to seventy-five, as you have acknowledged in your letter.  Specifically, 37 C.F.R. § 

2.120(e) “does not provide for extra requests for production of documents and things in cases 

where more than one mark is pleaded and/or attacked by the plaintiff (whether in a single 

proceeding, or in consolidated proceedings), because in such cases the propounding party may 

simply request that each request for production be answered with respect to each involved mark 

of the responding party, and the requests for production will be counted the same as if they 

pertained to only one mark.”  See TTAB Manual of Procedure § 406.05(c) “Application of Limit: 

Multiple Marks, Etc.” 

 

 My client’s discovery requests expressly define “Black Bear Trademarks” and “Red Bear 

Trademarks” exactly as provided for under 37 C.F.R. § 2.120(e); § 406.05(c).  The propounding 

party in this consolidated opposition proceeding is therefore entitled to have each of its 

enumerated requests “counted the same as if they pertained to only one mark” and not, as you 

claim, separately counted by each and every trademark and good at issue.  All of your purported 

objections are unsustainable. 

 

 3)  Same as 2) above. 

 

 4)  Same as 2) above.  In addition, the plain meaning of Request No. 10 is that my client 

wants to review the bulk sales records for each of your client’s goods allegedly sold under the 

trademarks asserted.  Your client was in full control of the number of trademarks and goods 

placed at issue.  They are to be counted as one.  The remainder of the request merely suggests the 

types of records that may or may not be maintained by your client – logically, we cannot know 

what the information comprises until you produce it, never having examined the evidence before.  

Aspects trailing the root request are only illustrative and read by its plain meaning the request 
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cannot reasonably be interpreted to include discrete subparts.  Your purported objection to this 

request is unsustainable. 

 

 5)  Same as 2) above.  In addition, the plain meaning of Request No. 13 is that my client 

wants to review any evidence concerning expected profitability of the goods requested under No. 

10.  What is the profit anticipated for a branded good?  The language “estimates, budgets, 

forecasts and projection” are not subparts but exemplary.  Request No. 13 thus counts as a single 

request and not the thirty-six discrete requests counted by you.  Your purported objection to this 

request is unsustainable. 

 

 6)  Same as 2) above.  In addition, the plain meaning of Request No. 15 is that my client 

wants to review any evidence in your client’s possession that informs us as to your client’s 

perceived market for its goods or in the alternative, since your client opted to challenge my 

client’s individual applications for both goods and services, your client’s services.  This 

constitutes a unitary request, however, even if we were to count exemplary language a-g as 

subparts and treat them separately as goods or services the fourteen requests added to the forty-

five propounded would sum up to fifty-nine – which is well under the seventy-five request 

limitation imposed.  Your purported objection to this request is unsustainable. 

 

 7)  Same as 2) above.  In addition, the plain meaning of Request No. 19 seeks any 

evidence, and presently we have only speculation about what information your client may have in 

its possession, concerning the prospective purchasers who might see the trademarks on the goods 

and choose to buy or not buy your client’s products asserted in this action.  The illustrative 

language contained in this request does not qualify as a subpart, let alone “117 subparts” as you 

purport and, instead, it merely exemplifies the types of evidence about your client’s prospective 

buyers sought.  The client may have the pertinent information in its possession or else not but we 

are obviously interested in learning more about your client’s prospective customers. Your 

purported objection to this request is unsustainable. 

 

 I observe there are no other objections to my client’s document requests Nos. 1-45 raised 

in your letter nor did you provide a valid foundation for a general objection.  Even if I granted the 

hypothetical counts presupposed above, the total number of supported document requests is well 

under the seventy-five request limitation.  Therefore, your client must comply with TTAB 

Manual of Procedure § 406 et seq. and produce the requested documents in advance of the 

February 1 discovery closure or else arrange to extend the time by which to comply.  Your client 

also has an ongoing duty to supplement its responses to my client’s discovery requests and 

interrogatories. 

 

PURPORTED OBJECTIONS TO APPLICANT RED BEAR PROVISIONS, LLC’S 

REQUESTS FOR ADMISSIONS NOS. 1-38 

 

 1)  We concur that our Requests for Admissions Nos. 1-38 count towards the seventy-

five request limitation as thirty-eight parts. 

 

 2)  The Advisory Notes to the 1993 Amendment to Rule 33 you rely upon have been 

superseded by TTAB law which enlarges the number of permissible requests for admission from 
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twenty-five to seventy-five, as you have acknowledged in your letter.  The applicable law for 

admissions requests, however, is Rule 36 and not Rule 33, which applies only to interrogatories 

and document requests.  See 37 C.F.R. § 2.120(i); TTAB Manual of Procedure § 407.05(c) 

Application of Limit: Multiple Marks, Etc.”  Thus, all of your purported objections are 

unsustainable given they are only supported by an inapplicable rule of law. 

 

 3)  Same as 2) above.  The plain meaning of Request No. 1 is to admit your client is not 

aware of any instances of actual confusion in the marketplace between our clients’ respective 

trademarks.  We both know from the parallel opposition proceeding concerning our clients’ 

respective logos there have not been any instances of actual confusion reported and, thus, an 

admission here by your client would promote economy because we can dispense with the related 

document request.  Your purported objection to this request is unsustainable and, given the 

purported objection is clearly frivolous, my client does hereby deem Request No. 1 as having 

been admitted in full. 

 

 4)  Same as 2) above.  In addition, your client trades on a faux identity purportedly 

associated with a “black bear of the black forest” which supposedly originates from the 

Schwarzwald, or Black Forest region, in present-day Germany.  There are no actual black bears 

living in the Schwarzwald.   

 

 My client’s Request for Admission No. 4 states in full:  “Admit that Black Bear’s Goods 

have used ingredients that are not traditionally found in recipes originating from the Schwarzwald 

or Black Forest in Germany.”  We know, for example, your client’s Old Fashioned Boneless 

Smoked Ham that is sold under the “black bear of the black forest” logo asserted against my 

client’s trademark applications and it has been manufactured inter alia with sodium erythorbate 

and sodium phosphate – chemicals that my client would never consider injecting into its artisan 

meat products and that Schwarzwald Germans would never consider to be “traditionally found” 

in their recipes.  This admission is relevant to distinguishing our clients’ respective goods in the 

marketplace on a qualitative basis. 

 

 Request for Admission No. 5 states in full:  “Admit that Black Bear’s Goods do not 

contain exotic ingredients.”  As you are aware already through the parallel opposition proceeding 

pending between our clients’ respective logos, my client actually does incorporate exotic 

ingredients into some of its goods, for example, a rare pollen handpicked only once per year, 

conditions permitting.  Our belief is that your client does not employ any exotic ingredients and, 

thus, the goods at issue are readily distinguishable on this qualitative basis.  An admission would 

promote economy in resolving this matter given it would obviate the related document request 

which is directed to the same evidence. 

 

 For these reasons, your purported objections to Request No. 4 and No. 5 are frivolous and 

counterproductive, and they are unsustainable, thus, my client does hereby deem Request No. 4 

and No. 5 as having been admitted in full.   

 

 Accordingly, there were exactly thirty-eight discrete requests for admissions propounded 

to your client and not the “over 200 subparts” you claim to have counted.  I observe there are no 

other objections to my client’s requests for admissions Nos. 1-38 raised in your letter nor did you 

notice up a general objection.  Therefore, your client’s responses are hereby deemed to constitute 
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full admissions.  As you know, your client has an ongoing duty to supplement its responses to all 

of my client’s discovery requests and interrogatories. 

 

PURPORTED OBJECTIONS TO APPLICANT RED BEAR PROVISIONS, LLC’S 

INTERROGATORIES NOS. 1-30 

 

 1)  We concur that Applicant Red Bear Provisions, LLC’s Interrogatories Nos. 1-30 

count towards the seventy-five interrogatories limitation as thirty parts. 

 

 2)  The Advisory Notes to the 1993 Amendment to Rule 33 you rely upon have been 

superseded by TTAB law which enlarges the number of permissible document requests from 

twenty-five to seventy-five, as you have acknowledged in your letter.  Specifically, 37 C.F.R. § 

2.120(d) “does not provide for extra interrogatories in cases where more than one mark is pleaded 

and/or attacked by the plaintiff (whether in a single proceeding, or in consolidated proceedings), 

because in such cases, the propounding party may simply request that each interrogatory be 

answered with respect to each involved mark of the responding party, and the interrogatories will 

be counted the same as if they pertained to only one mark.”  See TTAB Manual of Procedure § 

405.03(c) “Application of Limit: Multiple Marks, Etc.” 

 

 My client’s interrogatories expressly define “Black Bear Trademarks” and “Red Bear 

Trademarks” exactly as provided for under 37 C.F.R. § 2.120(d); § 405.03(c).  The interrogating 

party in this consolidated opposition proceeding is therefore entitled to have each of its 

enumerated requests “counted the same as if they pertained to only one mark” and not, as you 

claim, separately counted by each and every trademark and good at issue.  All of your purported 

objections are unsustainable or else they are remedied below. 

 

 3)  Same as 2) above.  In addition: 

 

 a. Subject to a single exception, Interrogatory No. 1 is unitary and not divided into 

subparts.  Attributes (a)-(c) simply ask your client to “identify and describe” its meat-based goods 

asserted in this consolidated proceeding including the product name, general type (for example, 

salami) and dates of use. 

 

  We concur that item (d) constitutes a distinct and separate subpart which is 

directed to materially different subject matter, and we agree it should be counted as an extra 

interrogatory thereby bringing the actual number of interrogatories propounded to thirty-one. 

 

 b. The plain language of Interrogatory No. 2 seeks a description of all instances of 

actual confusion, if any, detected by your client.  You objected to the related request for 

admission that, insofar as your client is aware, there have not been any instances of actual 

confusion.  Please either admit there has been no actual confusion or else provide my client with 

the evidence that actual confusion has indeed occurred to include, for each claimed event, the 

known names of all persons involved, date on which such mistake, confusion or deception 

occurred, the nature of the event, how the client learned of it, supporting communications, and all 

records of the event.  (a)-(f) merely list the attributes of each instance queried and not subparts 
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directed to discrete separate subject matter.  Your purported objection to this interrogatory is 

unsustainable. 

 

 c. The Eni family owns and operates Black Bear Enterprises, Black Bear Inc. and 

Dietz & Watson.  On information and belief, these companies are closely held interlocking 

entities.  The plain language of Interrogatory No. 3 is directed to a unitary query:  What have 

these entities said internally about my client’s trademarks?  Attributes (a)-(e) do not constitute 

subparts directed to discrete separate subject matter but instead they simply ask that for each such 

communication your client set forth its date, communicants, form of communication (for 

example, e-mail), what the communication was about, and disclosure of any documents that 

concern the communication.  Your purported objection to this interrogatory is unsustainable. 

 

 d. We know that your client has communicated with the former Red Bear American 

Charcuterie inter alia because your client filed an opposition against Red Bear American 

Charcuterie proximate to the time when your client initially noticed my client.  Interrogatory No. 

4 is directed to a unitary query:  What did your client learn about my client from Red Bear 

American Charcuterie?  Attributes (a)-(e) do not constitute subparts directed to discrete separate 

subject matter but instead they simply ask that, for each such communication, your client identify 

and describe its date, communicants, form of communication (for example, e-mail), what the 

communication was about, and disclosure of any documents that concern the communication.  

Your purported objection to this interrogatory is unsustainable. 

 

 e. The plain language of Interrogatory No. 5 is directed to a unitary query:  How did 

your client first discover my client’s trademarks?  Attributes (a)-(e) do not constitute subparts 

directed to discrete separate subject matter but instead they simply ask that your client to describe 

the date your client first learned of my client’s trademarks, who participated in the event, how 

they learned about my client, what they did about the event, and the identity of any document 

relating to the event.  Interrogatory No. 5 is hardly an unanticipated interrogatory in view of the 

fact your client opposed my client’s applied-for trademarks.  Your purported objection to this 

interrogatory is unsustainable. 

 

 Accordingly, your purported objections on grounds Interrogatories Nos. 1-5 comprise at 

least twenty-five subparts are unsupported since there are no “visible subparts” but rather a list of 

attributes necessary to fully answer each unitary query.  Interrogatories Nos. 1-5 merely comprise 

five distinct queries each directed to five unitary subjects.  Your purported objections to all of 

these interrogatories are unsustainable. 

 

 4)  Same as 2) above.  In addition, you have objected to Interrogatory No. 9 on grounds it 

contains “810 subparts” when, in fact, it only seeks information regarding the appearance of the 

packaging for the goods your client sells.  My client’s defense depends not only on the asserted 

trademarks as perceived in the sterile environment of the TTAB but it also depends upon the 

Board understanding the total presentation of your client’s goods in the marketplace.  Your 

client’s product packaging is a material aspect of this presentation.  Interrogatory No. 9 merely 

asks your client to identify and describe its various product packaging in terms of the attributes 

set forth after the root query.  There are no subparts.  Your purported objection to this 

interrogatory is unsustainable. 
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 5)  Same as 2) above.  In addition, you have objected to Interrogatory No. 12 on grounds 

it contains “108 subparts” when, in fact, it only seeks information regarding a unitary subject.  

The interrogatory asks your client to furnish relevant information concerning certifications, if 

any, that the client claims have been bestowed on its goods.  The terms listed after the root query 

are clearly exemplary in nature and not distinct and separate subparts or interrogatories.  The term 

“certifications” is trailed by examples of various possible certifications for purposes of 

illustration.  Moreover, even if each and every exemplary term was to be counted toward the 

seventy-five interrogatory limit, my client’s full set of thirty-one interrogatories would remain 

under the limit by a large margin.  Your purported objection to this interrogatory is unsustainable. 

 

 6)  Same as 2) above.  In addition, Interrogatory No. 13 clearly is not comprised of 

subparts but instead it is directed to a unitary query:  How does your client promote its goods 

through trade channels of the type set forth in the interrogatory?  We know your client positions 

some of its goods at issue in deli showcases for example.  Tell us the ways your client promotes 

its goods in the pertinent channels, for example, does it sell through restaurant channels?  

Moreover, even if each and every exemplary term was to be counted toward the seventy-five 

interrogatory limit, my client’s full set of thirty-one interrogatories would remain under the limit 

by a large margin.  Your claim this interrogatory counts as thirty-six discrete separate subject is 

unfounded, and the purported objection to this interrogatory is unsustainable. 

 

 7)  Same as 2) above.  In addition, Interrogatory No. 13 clearly is not comprised of 

subparts, let alone your claimed forty-five subparts, and instead it is directed to a unitary query:  

Are your client’s trademark registrations asserted in this opposition proceeding encumbered by 

any agreement and, if so, tell us how so.  We know your client’s registrations are held by Black 

Bear and licensed out to Dietz & Watson, therefore, please identify and describe the licensing 

arrangement as well as all communications relating to it.  Ditto for all other encumbering 

agreements.  In lieu of a description, you may simply produce the actual contracts if they appear 

in written form.  Interrogatory No. 13 is a common one in trademark cases, as you probably know 

already.  Your purported objection to this interrogatory is unsustainable. 

 

 8)  Same as 2) above.  In addition, Interrogatory No. 17 states in its entirety:  “Describe 

in detail all facts and circumstances concerning the use of Black Bear’s Trademarks in the United 

States by Dietz & Watson.”  There is nothing more to Interrogatory No. 17.  Since Dietz & 

Watson is owned and operated by the Eni family, we need to know how the various corporate 

entities, including Dietz & Watson, are using the asserted trademarks.  Your purported objection 

to this interrogatory is unsustainable. 

 

 9)  Same as 2) above.  In addition, your objection to Interrogatory No. 18 is essentially 

the same one set forth at 8) above for Interrogatory No. 17 except you have replaced “Dietz & 

Watson” with “Black Bear, Inc.” and erroneously counted up an additional nine subparts 

somehow despite the absence of any conceivable subpart given the brevity of this interrogatory. 

 

 Your count of “thirty parts and 1,051 subparts” has been demonstrated to be unsupported 

by the facts.  I observe there are no other objections to my client’s interrogatories Nos. 1-30, now 

Nos. 1-31, raised in your letter nor did you provide a valid foundation for a general objection.  

Your client is dutybound to answer my client’s interrogatories by the February 1 discovery 
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closure or else arrange to extend the time by which to comply.  Your client also has an ongoing 

duty to supplement its answers to these interrogatories. 

 

*     *     *     *     * 

 I look forward to timely receiving the requested assurances or a request for a reasonable 

extension of time if your client should need it.  Of course, your client is welcome to respond by 

producing the requested documents, admitting or denying my client’s requests for admissions, 

and answering our interrogatories in full this week, ideally by Thursday if you will. 

 

      Very truly yours, 

 

 

 

      D. James Nahikian 

      Counsel of Record 

      Red Bear Provisions, LLC  

   

 

 

 

cc:  Alex R. Sluzas, Esq. (asluzas@paulandpaul.com) 
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By E-mail (johnchild@paulandpaul.com) 

John S. Child, Jr., Esq. 

Paul & Paul 

Three Logan Square 

1717 Arch Street, Suite 3740 

Philadelphia, Pennsylvania 19103 

 
 Re: Black Bear Enterprises, Inc. v. Red Bear Provisions, LLC 

  Opposition Nos. 91255466 (parent), 91255467, 91255970 and 91255793 

  Applicant’s Response to Opposer’s Objections to Applicant’s Discovery   

  Requests and Interrogatories 

 

Dear Mr. Child: 

 

 Discussions in this case and its advanced parallel case for the logo have failed to produce 

any movement on your client’s part in a single material aspect of discovery.  Instead, you 

continue to impose new conditions and introduce surprises, including now by proposing to 

substitute your summations, or conclusions, for actual records that have been properly requested 

under applicable law. 

 

 I quote from your letter, “[w]hile we can understand your request for sales information, 

for the purposes of this proceeding it appears that a summary of the requested data would suffice 

and we are certainly open to a proper request on this topic.”  Since your client is the objecting 

party, why did not you not offer an exemplary request that would comply as an acceptable 

proposal to your client?  Our request for sales information should be easy to produce given the 

digitization of your client’s sales records, in fact, accurately summarizing the information almost 

certainly would involve greater time and expense, and we have no intention of relying on your 

judgment in terms of the information that my client believes necessary to put on its defense 

versus the summary contents you would choose to make available for our inspection and 

consideration. 

 

 Our correspondence of January 11th painstakingly, and successfully, addressed each and 

every one of your original and subsequent objections in detail.  Unlike your discussion, we even 

listed examples of compliant discovery responses that would be acceptable to my client.  In terms 

of your sales information, in combination with information to be produced pursuant to our 

separate discovery requests, we need to determine what sales levels on the part of your client by 

product show market power or lack thereof for comparison with my client’s goods and their 

market presence.  This evidence is not for you or your client to determine for our reliance 

purposes. 

 



John S. Child, Jr., Esq. 

January 25, 2021 

Page 2 

 
 We renew our challenge to your mathematical approach which, incredulously, counts 

your client’s registrations asserted plus the goods identified in this proceeding and multiplies each 

one of them separately by each and every one of my client’s discovery requests, thus, your 

tabulation that my client’s Interrogatory No. 18 alone propounds “thirty parts and 1,051 

subparts.”  To counter your misplaced reliance upon select Advisory Notes to the 1993 

Amendments – recall you attempted to apply those very same Notes to support your original 

contention that my client was limited to a mere twenty-five interrogatories and not the seventy-

five allowed -- we provided you with 37 C.F.R. § 2.120(e), TTAB Manual of Procedure § 

405.03(c) which, in relevant part, states: 

 

 the propounding party may simply request that each interrogatory be answered with 

 respect to each involved mark of the responding party, and the interrogatories will be 

 counted the same as if they pertained to only one mark. 

 

 Under “Definitions and Instructions,” my client’s interrogatories and other discovery 

requests define “Black Bear’s Trademarks” as meaning “all registered and applied-for trademarks 

asserted in these proceedings, nos. 91255466, 91255467, 91255790, and 91255793, by Black 

Bear.”  (The term “Black Bear” is specifically defined as being “Opposer Black Bear Enterprises, 

Inc.”)  My client’s discovery requests also define “Black Bear’s Goods” as meaning “the goods 

identified as being used in United States commerce in connection with Black Bear’s 

Trademarks.”  Therefore, the plain meaning of my client’s requests do comply with §§ 2.120(e) 

and 405.03(c), and each of the requests is entitled to be responded to as a unitary query, and not 

the wild counts attained by your client’s math.   

 

 Out of seventy-five permitted discovery requests for each document request, 

interrogatory, and request for admission, my client has only propounded, including subparts: 

 

 Requests for Documents and Things Nos. 1-45 (leaving thirty available unserved);  

 Requests for Admissions Nos. 1-38 (leaving thirty-seven unserved); and 

 Interrogatories Nos. 1-31 (revised upward from thirty to thirty-one; leaving forty-four 

 unserved). 

 

This math is valid pursuant to §§ 2.120(e) and 405.03(c) and, if the parties cannot transcend the 

most fundamental counting issue, then there is no point in attempting to resolve your other 

purported objections at this time – save one objection. 

 

 I can appreciate your concerns regarding my client’s discovery requests that are directed 

to certain members of the Eni family in their respective employment capacities with Black Bear 

and related entities.  Nonetheless, it was your apparent tactical decision to improperly introduce a 

previously undisclosed witness – who is a member of the Eni family, as are the most valuable 

potential witnesses – at the eleventh hour to testify in his official capacity on evidence that is 

material to my client’s defense in the parallel opposition proceeding, No. 91245797, long after all 

disclosure periods had ended and which has necessitated an anticipatory reaction in this 

proceeding.  Not only do I intend to impeach the witness and move to strike his testimony in that 

proceeding, but now I need to prepare for a similar eventuality in this action and, thus, several of 

my client’s discovery requests are intended to obtain impeachment evidence.  
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 Finally, your client has ignored my client’s proposal to jointly pursue a reasonable one-

time extension of the discovery period.  This, and in view of our inability to agree on the most 

elementary discovery principle, counting, my client does not perceive a pathway forward unless a 

referee is involved.  If you have a concrete proposal to offer by the close of business tomorrow, I 

shall look forward to receiving it and granting genuine consideration. 

 

      Very truly yours, 

 

 

 

      D. James Nahikian 

      Counsel of Record 

      Red Bear Provisions, LLC  

   

 

 

 

cc:  Alex R. Sluzas, Esq. (asluzas@paulandpaul.com) 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

 

BLACK BEAR ENTERPRISES, INC., ) 

     ) 

 Opposer,   )  

     ) Opposition No.:    91255466 (parent case) 

       v. )  Opposition No.:   91255467 

     )  Opposition No.:   91255790 

     ) Opposition No.:   91255793 

RED BEAR PROVISIONS, LLC )  

d/b/a RED BEAR,   ) 

     ) 

 Applicant.   ) 

 

 

DECLARATION OF D. JAMES NAHIKIAN 

 

I, D. James Nahikian, declare as follows: 

 

 1. I represent Applicant Red Bear Provisions, LLC in this matter. 

  

 2. I have knowledge of the facts set forth herein and in Applicant’s Motion to 

Compel. 

 3. On November 23 and 24, 2020, I served Applicant Red Bear Provisions, 

LLC’s First Set of Interrogatories Nos. 1-30, Applicant Red Bear Provisions, LLC’s First 

Set of Requests for Production of Documents and Things Nos. 1-35, and Applicant Red 

Bear Provisions, LLC’s First Set of Requests for Admissions Nos. 1-34 by email upon 

counsel of record for Opposer Black Bear Enterprises, Inc.  (Exhibits 3-5) 

 

  4. On December 1, 2020, I served Applicant Red Bear Provisions, LLC’s Second 

Set of Requests for Production of Documents and Things Nos. 36-45, and Applicant Red Bear 



- 2 - 

 

Provisions, LLC’s Second Set of Requests for Admissions Nos. 35-38 by email upon counsel of 

record for Opposer Black Bear Enterprises, Inc.  (Exhibits 7-8) 

 5. On January 11, 2021, and again On January 25, 2021, I emailed counsel for 

Opposer responsive letters addressing the substance of Opposer’s objections and sustained 

objections to Applicants interrogatories and discovery requests in this matter.  I also proposed 

extensions of time for discovery in this matter.  (Exhibits 12 and 14)  All other correspondence 

and other communications set for in Applicant’s Motion to Compel are believed true and correct.   

 6. As of February 1, 2021, Opposer has not delivered any documents or things 

responsive to any of Applicant’s requests for production of documents and things. 

 7. As of February 1, 2021, Opposer has not answered any of Applicant’s 

interrogatories. 

 8. As of February 1, 2021, Opposer has not admitted or denied any of Applicant’s 

requests for admissions. 

 9. Pursuant to 37 C.F.R. § 2.120 et seq. and TBMP § 523 et seq., and all other 

applicable law, I have made a good faith effort to resolve the issues presented by Opposer’s 

objections and lack of responses to Applicant’s interrogatories and discovery requests. 

 10. Additional detail regarding the nature and dates of these good faith efforts are 

contained in the Motion to Compel filed herewith. 

DATED:  February 1, 2021     

        
       /s/djamesnahikian/ 

       ________________________________ 

       D. James Nahikian, Esq. 
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