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MR4681‐71/OPP 

 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

Spacelabs Holdings, Inc.,   : 

 Opposer    :       Opposition No. 91255412   

       

       v.     : Serial No. 88/575,079 

Credo Biomedical Pte. Ltd.    : 

    

 Applicant    : 

 

 

APPLICANT’S ANSWER TO NOTICE OF OPPOSITION 

Applicant, Credo Biomedical Pte. Ltd., by the undersigned Attorney, hereby answers 

each of the allegations filed in the Notice of Opposition made by Opposer, Spacelabs Holdings, 

Inc. 

(1) Applicant admits that a search of the Delaware Department of State, Division of 

Corporations website indicates that “Spacelabs Holdings, Inc.” is a Delaware Corporation. 

Applicant is without knowledge or information sufficient to form a belief as to the truth of the 

remaining matters alleged in Paragraph 1 and, on that basis, denies them.   

(2) Applicant is without knowledge or information sufficient to form a belief as to the 

truth of the matters alleged in Paragraph 2 and, on that basis, denies them.  

(3)  Applicant is without knowledge or information sufficient to form a belief as to the 

truth of the matters alleged in Paragraph 3 and, on that basis, denies them.  

(4)  Applicant admits that a search of the website of the United States Patent and 

Trademark Office indicates that, as of the filing of this Answer, Registration No. 4,589,136 is 

“live,” owned by Spacelabs Holdings, Inc., and has a filing date of January 3, 2012.  However, 



MR4681‐71/OPP 
Opposition No. 91255412 
Applicant’s Answer to the Notice of Opposition 
 

2 
 

with respect to the listings of goods in Paragraph 4, Applicant notes that “medical monitors and 

devices” is an overly broad summary of the goods listed for Registration No. 4,589,136 in Class 

10 and, therefore, denies the same. Additionally, Applicant is without knowledge or information 

to form a belief as to the current validity and status of Registration No. 4,589,136 and, therefore, 

denies the same.  More generally, Applicant is without knowledge or information sufficient to 

form a belief as to the truth of the remaining matters alleged in Paragraph 4 and, on that basis, 

denies them. 

(5) Applicant is without knowledge or information sufficient to form a belief as to the 

truth of the matters alleged in Paragraph 5 and, on that basis, denies them. 

(6) Applicant is without knowledge or information sufficient to form a belief as to the 

truth of the matters alleged in Paragraph 6 and, on that basis, denies them. 

(7) Applicant admits the allegations made in Paragraph 7. 

(8) Applicant is without knowledge or information as to Opposer’s definition of “…made 

use in commerce…” with relation to the August 12, 2019 date and therefore denies same. 

(9) Applicant is without knowledge or information sufficient to form a belief as to the 

truth of the matters alleged in Paragraph 9 and, on that basis, denies them. 

(10) Applicant admits that it did not request explicit consent or permission from Opposer 

before filing the subject Trademark Application as alleged in Paragraph 10 and submits that it 

was also under absolutely no obligation to do so because Opposer does not have any rights in the 

“QUBEMDX” mark for which protection is sought by Applicant.   

(11) Applicant denies the allegations made in Paragraph 11.  
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(12) Applicant is without knowledge or information sufficient to form a belief as to the 

truth of the matters alleged in Paragraph 12, including but not limited to the matters relating to 

Opposer’s beliefs, and on that basis, denies them.  

(13) Applicant asserts that no response is necessary to Paragraph 13, but to the extent a 

response is necessary, Applicant reasserts its responses for Paragraphs 1-12 as respectively 

provided infra. 

(14)  Applicant denies the allegations made in Paragraph 14. 

(15)  Applicant admits that its mark differs from Opposer’s mark and that it includes 

“MDX”.  Applicant denies the remaining allegations made in Paragraph 14, including but not 

limited to the allegations that “MDX” would be understood by consumers to sound like 

“medics”, that “medics” is descriptive as applied to Applicant’s mark, and that the parties’ goods 

are identical or closely related.  

(16) Applicant asserts that no response is necessary to paragraph 16, but to the extent a 

response is necessary, Applicant reasserts its responses for Paragraphs 1-14 as respectively 

provided infra. 

(17)  Applicant denies the allegations made in Paragraph 17. 

FURTHER DEFENSES 

(18)  Applicant, in the following paragraphs, provides the TTAB some defenses which 

respond to Opposer’s Allegations made in the Notice of Opposition.  Applicant expressly 

reserves the right to develop and plead further during the discovery phase of the Opposition 

proceeding. 

(19) There is no likelihood of confusion, mistake, and/or deception because Applicant’s 

Mark and Opposer’s Mark are not confusingly similar. 
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(20)  Applicant filed the subject Trademark Application, Serial No. 88/575,079, at the 

United States Patent and Trademark Office on August 12, 2019.  The Examining Attorney did 

not issue any Office Actions during the course of prosecution of the subject Trademark 

Application. The subject Trademark Application was approved for publication on November 17, 

2019 and Applicant received a Notice of Publication on December 4, 2019.  Thus, Applicant’s 

Application Serial No. 88/575,079, after having been searched by the Trademark Examining 

Attorney, was found to be suitable for registration and not confusingly similar to any registered 

or pending mark at that time.  

(21) Applicant’s Mark and Opposer’s Mark are visually and phonetically distinct and 

have overall commercial impressions which are unique and distinct from one another.   

(22) Applicant’s mark is “QUBEMDX” which is a unitary, fanciful word. There is no 

spacing between “QUBE” and “MDX” in Applicant’s mark to separate these components from 

one another and the mark must be compared in its entirety giving due weight to all of the literal 

elements of the mark in the manner they are presented. To that end, Applicant’s Mark must be 

considered as a whole, namely, “QUBEMDX” where the “MDX” portion is not dissected from 

“QUBE”.  

 (23)  The goods offered in connection with the respective marks are remote and would 

travel in different channels of trade.  

(24) Even assuming, arguendo, that the goods associated with the respective marks were 

to travel in the same channels of trade, both marks are associated with highly specialized goods 

and would be purchased by discriminating consumers who would be readily able to differentiate 

between Applicant’s diagnostic apparatus’ and Opposer’s patient monitoring devices.   
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 (25) Opposer’s rights in and to the common portion of the respective marks, namely, the 

word “QUBE” is weak given that this term is diluted as applied to goods in International Class 

10.  A brief search of the office records of the USPTO reveals at least two additional marks 

which have been granted registration for the exact same mark as Opposer’s Mark, namely, 

“QUBE” for goods in International Class 10.  

(26)  Registration Nos. 5,056,648 (Application Serial No. 79/165,038) and 5,158,866 

(Application Serial No. 86/863,078) (copies attached as Exhibits A and B respectively), both for 

the mark “QUBE”, were granted registration, respectively, on October 11, 2016 and March 14, 

2017, each more than two years after Opposer’s Mark was in full force and effect. 

(27) Opposer’s Mark was initially cited during prosecution of Application Serial Nos. 

79/165,038 (see Exhibit C) and 86/863,078 (see Exhibit D) as a bar to registration, but in both 

instances, the rejection was overcome by amendments to the Identification of Goods. Copies of 

the Responses and the Arguments submitted in connection with those responses are attached as 

Exhibit E for Serial No. 79/165,038 and Exhibit F for Serial No. 86/863,078. This evidences that 

the USPTO believes consumers are readily able to differentiate between identical marks directed 

to goods in the same international class so long as there are differences between the specific 

goods associated with those respective marks.  

(28)  Not only is Applicant’s Mark directed to goods which are distinct from the 

International Class 10 goods offered in connection with Opposer’s mark, but also, Applicant’s 

Mark itself is distinguishable from Opposer’s Mark. 

(29) Opposer did not initiate an Opposition proceeding against either of the applications 

which matured into Registration Nos. 5,056,648 (Serial No. 79/165,038) and 5,158,866 (Serial 

No. 86/863,078), notwithstanding that both of these marks and Opposer’s Mark are for the mark 
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“QUBE” and directed to goods in International Class 10. The case histories for Registration Nos. 

5,056,648 (Serial No. 79/165,038) and 5,158,866 (Serial No. 86/863,078), are attached as 

Exhibits G and H respectively and it can be seen that no Opposition Proceeding was initiated.  

(30)  The marks of Registration Nos. 5,056,648 and 5,158,866 have coexisted for over 3 

years, and during that time there has been no Cancellation Proceeding initiated against either 

mark by Opposer since the marks’ respective registrations on October 11, 2016 and March 14, 

2017, evidencing that Opposer does not believe there to be confusion between its mark and the 

“QUBE” marks of Registration Nos. 5,056,648 and 5,158,866. With reference to Exhibits G and 

H, it can be seen that no Cancellation Proceeding has been initiated against either Registration 

Nos. 5,056,648 or Registration No. 5,158,866.   

(31)  If coexistence is possible between identical marks, namely, “QUBE” applied to 

goods in International Class 10, there is no possible likelihood of confusion between “QUBE” 

and a mark which is not the word “QUBE,” but a unitary fanciful term which happens to contain 

the letters “QUBE.”  

Wherefore, having made full answer to the Notice of Opposition, Applicant prays that the 

Opposition be dismissed and that registration for the mark “QUBEMDX” be issued to Applicant.  

Respectfully submitted,   

       FOR:  Credo Biomedical Pte. Ltd.  

 

DATE: _May 29, 2020_    /Nicole B. Rackiewicz/ 

       Nicole B. Rackiewicz 

       Morton J. Rosenberg 

       Christopher D. Reaves 

       Attorneys for Applicant 

       ROSENBERG, KLEIN & LEE 

       3458 Ellicott Center Drive, Suite 101 

       Ellicott City, MD 21043 

       Phone: 410-465-6678 

       RKL@rklpatlaw.com 
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CERTIFICATE OF SERVICE 

 The undersigned hereby certifies that a copy of the foregoing APPLICANT’S 

ANSWER TO NOTICE OF OPPOSITION was served on Opposer by email to Elisabeth K. 

O.Neill at tmlit@loeb.com on this 29th day of May 2020. 

 

    /Nicole B. Rackiewicz/ 

    Nicole B. Rackiewicz 

 

 

 

 

CERTIFICATE OF ELECTRONIC TRANSMISSION 

 The undersigned hereby certifies that the foregoing APPLICANT’S ANSWER TO 

NOTICE OF OPPOSITION was electronically transmitted to the United States Patent and 

Trademark Office by uploading a true copy thereof via the Electronic System for Trademark 

Trials and Appeals (ESTTA) on this 29th day of May 2020.  

 

      /Nicole B. Rackiewicz/ 

      Nicole B. Rackiewicz 
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Reg. No. 5,056,648 

Registered Oct. 11, 2016 

Int. Cl.: 9, 10, 42

Service Mark

Trademark

Principal Register 

Sophion Bioscience A/S (DENMARK Public Limited Company )
154 Baltorpvej
DK-2750 Ballerup
DENMARK

CLASS 9: Scientific, electrical and optical apparatus and instruments for use in laboratories,
in pharmacology, and in the pharmaceutical and biochemical industries, namely, patch clamp
apparatus and instruments for measuring and monitoring of chemical and biochemical
processes in cell membranes and for handling, manipulating and characterising ion channels
and transporters in living cells, and for microarray based and high throughput screening; all of
the foregoing excluding spectrometers

CLASS 10: Medical apparatus and instruments for use in laboratories and in the
pharmaceutical and biochemical industries, namely, patch clamp apparatus and instruments
for functional characterisation of living cells, and for measuring and monitoring of chemical
and biochemical processes in cell membranes and for handling, manipulating and
characterising ion channels and transporters in living cells and for microarray based and high
throughput screening; all of the foregoing excluding spectrometers

CLASS 42: Scientific research and industrial research for use in laboratories and in the
pharmaceutical and biochemical industries, namely, research based on the screening of ion
channels and transporters, research based on microarray technology, research based on high
throughput screening technology, and research based on microchip technology; computer
programming, namely the programming of apparatus and instruments for the measuring or
monitoring of chemical and biochemical processes in cell membranes, and for the
programming of apparatus or instruments for handling, manipulating and characterising ion
channels and transporters in living cells

THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT CLAIM TO ANY
PARTICULAR FONT STYLE, SIZE OR COLOR

PRIORITY DATE OF 05-23-2014 IS CLAIMED

OWNER OF INTERNATIONAL REGISTRATION 1246746 DATED 11-21-2014,
EXPIRES 11-21-2024

SER. NO. 79-165,038, FILED 11-21-2014
KRISTIN M DAHLING, EXAMINING ATTORNEY



REQUIREMENTS TO MAINTAIN YOUR FEDERAL TRADEMARK REGISTRATION

WARNING: YOUR REGISTRATION WILL BE CANCELLED IF YOU DO NOT FILE THE

DOCUMENTS BELOW DURING THE SPECIFIED TIME PERIODS.

Requirements in the First Ten  Years*

What and When to File:

First Filing Deadline:  You must file a Declaration of Use (or Excusable Nonuse) between the 5th and 6th

years after the registration date.  See 15 U.S.C. §§1058, 1141k.  If the declaration is accepted, the

registration will continue in force for the remainder of the ten-year period, calculated from the registration

date, unless cancelled by an order of the Commissioner for Trademarks or a federal court.

Second Filing Deadline:  You must file a Declaration of Use (or Excusable Nonuse) and an Application

for Renewal between the 9th and 10th years after the registration date.* See 15 U.S.C. §1059.

Requirements in Successive Ten-Year Periods*

What and When to File:

You must file a Declaration of Use (or Excusable Nonuse)  and  an  Application for Renewal
between every 9th and 10th-year period, calculated from the registration date.*

Grace Period Filings*

The above documents will be accepted as timely if filed within six months after the deadlines listed above with
the payment of an additional fee.

*ATTENTION MADRID PROTOCOL REGISTRANTS:  The holder of an international registration with an
extension of protection to the United States under the Madrid Protocol must timely file the Declarations of Use
(or Excusable Nonuse) referenced above directly with the United States Patent and Trademark Office (USPTO).
The time periods for filing are based on the U.S. registration date (not the international registration date).  The
deadlines and grace periods for the Declarations of Use (or Excusable Nonuse) are identical to those for
nationally issued registrations.  See 15 U.S.C. §§1058, 1141k.  However, owners of international registrations
do not file renewal applications at the USPTO. Instead, the holder must file a renewal of the underlying
international registration at the International Bureau of the  World Intellectual Property Organization, under
Article 7 of the Madrid Protocol, before the expiration of each ten-year term of protection, calculated from the
date of the international registration.  See 15 U.S.C. §1141j.  For more information and renewal forms for the
international registration, see http://www.wipo.int/madrid/en/.

NOTE:  Fees and requirements for maintaining registrations are subject to change.  Please check the

USPTO website for further information.  With the exception of renewal applications for registered

extensions of protection, you can file the registration maintenance documents referenced above online at h
ttp://www.uspto.gov.

NOTE:  A courtesy e-mail reminder of USPTO maintenance filing deadlines will be sent to trademark

owners/holders who authorize e-mail communication and maintain a current e-mail address with the

USPTO. To ensure that e-mail is authorized and your address is current, please use the Trademark

Electronic  Application System (TEAS) Correspondence  Address and Change of Owner  Address Forms

available at http://www.uspto.gov.

Page: 2 of 2 / RN # 5056648
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Reg. No. 5,158,866 

Registered Mar. 14, 2017 

Int. Cl.: 10

Trademark

Principal Register 

Advanced Anesthesia Specialists, LLC (ARIZONA LIMITED LIABILITY COMPANY)
802 N Beeline Hwy, Unit #C
Payson, AZ 85541

CLASS 10: Anesthesia administering and critical care equipment, namely, non-rebreathing,
heated and non-heated anesthesia units for use in the care of non-human animals exclusively

FIRST USE 1-1-2013; IN COMMERCE 1-1-2013

THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT CLAIM TO ANY
PARTICULAR FONT STYLE, SIZE OR COLOR

SER. NO. 86-863,078, FILED 12-31-2015
STEVEN W JACKSON, EXAMINING ATTORNEY



REQUIREMENTS TO MAINTAIN YOUR FEDERAL TRADEMARK REGISTRATION

WARNING: YOUR REGISTRATION WILL BE CANCELLED IF YOU DO NOT FILE THE

DOCUMENTS BELOW DURING THE SPECIFIED TIME PERIODS.

Requirements in the First Ten  Years*

What and When to File:

First Filing Deadline:  You must file a Declaration of Use (or Excusable Nonuse) between the 5th and 6th

years after the registration date.  See 15 U.S.C. §§1058, 1141k.  If the declaration is accepted, the

registration will continue in force for the remainder of the ten-year period, calculated from the registration

date, unless cancelled by an order of the Commissioner for Trademarks or a federal court.

Second Filing Deadline:  You must file a Declaration of Use (or Excusable Nonuse) and an Application

for Renewal between the 9th and 10th years after the registration date.* See 15 U.S.C. §1059.

Requirements in Successive Ten-Year Periods*

What and When to File:

You must file a Declaration of Use (or Excusable Nonuse)  and  an  Application for Renewal
between every 9th and 10th-year period, calculated from the registration date.*

Grace Period Filings*

The above documents will be accepted as timely if filed within six months after the deadlines listed above with
the payment of an additional fee.

*ATTENTION MADRID PROTOCOL REGISTRANTS:  The holder of an international registration with an
extension of protection to the United States under the Madrid Protocol must timely file the Declarations of Use
(or Excusable Nonuse) referenced above directly with the United States Patent and Trademark Office (USPTO).
The time periods for filing are based on the U.S. registration date (not the international registration date).  The
deadlines and grace periods for the Declarations of Use (or Excusable Nonuse) are identical to those for
nationally issued registrations.  See 15 U.S.C. §§1058, 1141k.  However, owners of international registrations
do not file renewal applications at the USPTO. Instead, the holder must file a renewal of the underlying
international registration at the International Bureau of the  World Intellectual Property Organization, under
Article 7 of the Madrid Protocol, before the expiration of each ten-year term of protection, calculated from the
date of the international registration.  See 15 U.S.C. §1141j.  For more information and renewal forms for the
international registration, see http://www.wipo.int/madrid/en/.

NOTE:  Fees and requirements for maintaining registrations are subject to change.  Please check the

USPTO website for further information.  With the exception of renewal applications for registered

extensions of protection, you can file the registration maintenance documents referenced above online at h
ttp://www.uspto.gov.

NOTE:  A courtesy e-mail reminder of USPTO maintenance filing deadlines will be sent to trademark

owners/holders who authorize e-mail communication and maintain a current e-mail address with the

USPTO. To ensure that e-mail is authorized and your address is current, please use the Trademark

Electronic  Application System (TEAS) Correspondence  Address and Change of Owner  Address Forms

available at http://www.uspto.gov.

Page: 2 of 2 / RN # 5158866
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UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

 
U.S. APPLICATION SERIAL NO.  79165038
 
MARK: QUBE
 

 
        

*79165038*
CORRESPONDENT ADDRESS:

       JOHAN SCHLÜTER LAW FIRM I/S
       Højbro Plads 10
       DK-1200 Copenhagen K
       DENMARK
       

 
CLICK HERE TO RESPOND TO THIS LETTER:

http://www.uspto.gov/trademarks/teas/response_forms.jsp

 

 

 
APPLICANT: Sophion Bioscience A/S
 

 
 

CORRESPONDENT’S REFERENCE/DOCKET NO :  
       N/A
CORRESPONDENT E-MAIL ADDRESS: 
       

 

 

 

OFFICE ACTION
 

STRICT DEADLINE TO RESPOND TO THIS LETTER
 
 
INTERNATIONAL REGISTRATION NO. 1246746

 
STRICT DEADLINE TO RESPOND TO THIS NOTIFICATION:  TO AVOID ABANDONMENT OF THE REQUEST FOR
EXTENSION OF PROTECTION OF THE INTERNATIONAL REGISTRATION, THE USPTO MUST RECEIVE A COMPLETE RESPONSE
TO THIS PROVISIONAL FULL REFUSAL NOTIFICATION WITHIN 6 MONTHS OF THE “DATE ON WHICH THE NOTIFICATION
WAS SENT TO WIPO (MAILING DATE)” LOCATED ON THE WIPO COVER LETTER ACCOMPANYING THIS NOTIFICATION.
 
In addition to the Mailing Date appearing on the WIPO cover letter, a holder (hereafter “applicant”) may confirm this Mailing Date using the
USPTO’s Trademark Status and Document Retrieval (TSDR) system at http://tsdr.uspto.gov/.  To do so, enter the U.S. application serial number
for this application and then select “Documents.”   The Mailing Date used to calculate the response deadline for this provisional full refusal is the
“Create/Mail Date” of the “IB-1rst Refusal Note.”
 
This is a PROVISIONAL FULL REFUSAL of the request for extension of protection of the mark in the above-referenced U.S. application. 
See 15 U.S.C. §1141h(c).  See below in this notification (hereafter “Office action”) for details regarding the provisional full refusal.
 
 

Section 2(d) - Likelihood of Confusion Refusal

 

Registration of the applied-for mark is refused because of a likelihood of confusion with the marks in U.S. Registration Nos. 4589136, 4544171,
and 4009246.  Trademark Act Section 2(d), 15 U.S.C. §1052(d); see TMEP §§1207.01 et seq.  See the enclosed registrations.
 
Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark that it is likely a potential consumer
would be confused, mistaken, or deceived as to the source of the goods and/or services of the applicant and registrant.  See 15 U.S.C. §1052(d). 
A determination of likelihood of confusion under Section 2(d) is made on a case-by case basis and the factors set forth in In re E. I. du Pont de

Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) aid in this determination.  Citigroup Inc. v. Capital City Bank Grp., Inc., 637
F.3d 1344, 1349, 98 USPQ2d 1253, 1256 (Fed. Cir. 2011) (citing On-Line Careline, Inc. v. Am. Online, Inc., 229 F.3d 1080, 1085, 56 USPQ2d
1471, 1474 (Fed. Cir. 2000)).  Not all the du Pont factors, however, are necessarily relevant or of equal weight, and any one of the factors may
control in a given case, depending upon the evidence of record.  Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d at 1355, 98 USPQ2d at
1260; In re Majestic Distilling Co., 315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont de Nemours & Co., 476
F.2d at 1361-62, 177 USPQ at 567. 
 
In this case, the following factors are the most relevant:  similarity of the marks, similarity and nature of the goods and/or services, and similarity
of the trade channels of the goods and/or services.  See In re Viterra Inc., 671 F.3d 1358, 1361-62, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In

http://www.uspto.gov/trademarks/teas/response_forms.jsp
http://tsdr.uspto.gov/


re Dakin’s Miniatures Inc. , 59 USPQ2d 1593, 1595-96 (TTAB 1999); TMEP §§1207.01 et seq.

 
The overriding concern is not only to prevent buyer confusion as to the source of the goods and/or services, but to protect the registrant from
adverse commercial impact due to use of a similar mark by a newcomer.  See In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690
(Fed. Cir. 1993).  Therefore, any doubt regarding a likelihood of confusion determination is resolved in favor of the registrant.  TMEP
§1207.01(d)(i); see Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1265, 62 USPQ2d 1001, 1003 (Fed. Cir. 2002); In re Hyper

Shoppes (Ohio), Inc., 837 F.2d 463, 464-65, 6 USPQ2d 1025, 1026 (Fed. Cir. 1988).
 

Here, applicant applied for the mark QUBE for “Scientific, electrical or optical apparatus or instruments, including apparatus or instruments for
measuring or monitoring of chemical or biochemical processes in cell membranes, for handling, manipulating and characterising ion channels
and transporters in living cells, for microarray based screening, and for high throughput screening,” “Medical apparatus or instruments,
including medical apparatus or instruments for functional characterisation of living cells, for measuring or monitoring of chemical or biochemical
processes in cell membranes and for handling, manipulating and characterising of ion channels and transporters in living cells,” “Scientific or
industrial research, including research based on the screening of ion channels and transporters, research based on microarray technology, research
based on high throughput screening technology, and research based on micro chip technology; computer programming, including the
programming of apparatus or instruments for measuring or monitoring of chemical or biochemical processes in cell membranes, and for
programming of apparatus or instruments for handling, manipulating and characterising ion channels and transporters in living cells.”
 
Registrants’ marks are also QUBE, for “Computer hardware and software for patient care documentation and information management;
computer software for storing, reviewing and reporting patient medical information; computer workstations comprising computer servers,
computer monitors, and local, remote or portable computer terminals; remote liquid crystal display (LCD) monitors; interfaces and peripheral
devices for computers; computer network and communication network components, namely, hardwire ethernet connectors, wireless network
cards, network switches, network routers, network ethernet cables, wireless access points, and wireless controllers; computer software for
acquiring, analyzing, displaying, storing and transmitting patient information and physiological parameters from patients for use in the medical
field, namely, emergency care and treatment, adult/pediatric/neonatal critical care, perioperative care, labor and delivery, and point of care
records,” “Patient medical monitors for monitoring ECG (heart rate and arrhythmias), respiration, oxygen saturation (SpO2), invasive pressures,
non-invasive blood pressure, cardiac output, temperature, carbon dioxide concentrations, and anesthetic agent concentrations; Medical device for
measuring patient physiological parameters, namely, ECG (heart rate and arrhythmias), respiration, oxygen saturation (SpO2), invasive pressures,
non-invasive blood pressure, cardiac output, temperature, carbon dioxide concentrations, and anesthetic agent concentrations; Patient medical
monitoring systems and clinical medical information systems comprised of bedside monitors, patient monitors, central monitors, transport
monitors, physiologic measurement monitors, medical sensors, display terminals, medical telemetry transmitters, antennas and receivers all for
monitoring, obtaining, displaying, transmitting and storing patient information and physiological parameters from patients, namely, heart rate,
body temperature, level of consciousness, cardiovascular status, ventilation, capnography, respiration, electrocardiography,
electroencephalography, electromyography, blood oxygen saturation, invasive pressures and cardiac output, all for medical use” “Mass-
spectrometers,” and “Electrostatic discharge management devices, namely, electric outlet receptacles for providing direct contact to equipment
ground.”
 

Comparison of Marks

 
In a likelihood of confusion determination, marks are compared in their entireties for similarities in appearance, sound, connotation, and
commercial impression.  In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012) (quoting In re E. I. du Pont de

Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973)); TMEP §1207.01(b)-(b)(v).  Similarity in any one of these elements
may be sufficient to find the marks confusingly similar.  In re White Swan Ltd., 8 USPQ2d 1534, 1535 (TTAB 1988); see In re 1st USA Realty

Prof’ls, Inc. , 84 USPQ2d 1581, 1586 (TTAB 2007); TMEP §1207.01(b).
 
In a likelihood of confusion determination, the marks in their entireties are compared for similarities in appearance, sound, connotation, and
commercial impression.  In re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973); TMEP §1207.01(b)-
(b)(v). 
 
In the present case, all of the marks are identical, as all are QUBE in standard or typed characters.  Thus, the marks are identical in terms of
appearance and sound.  In addition, the connotation and commercial impression of the marks do not differ when considered in connection with
applicant’s and registrant’s respective goods or services. Therefore, the marks are confusingly similar. 
 
Comparison of Goods and Services

 
The goods and/or services of the parties need not be identical or even competitive to find a likelihood of confusion.  See On-line Careline Inc. v.

Am. Online Inc., 229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000); Recot, Inc. v. Becton, 214 F.3d 1322, 1329, 54 USPQ2d 1894,
1898 (Fed. Cir. 2000) (“[E]ven if the goods in question are different from, and thus not related to, one another in kind, the same goods can be
related in the mind of the consuming public as to the origin of the goods.”); TMEP §1207.01(a)(i).  
 



The respective goods and/or services need only be “related in some manner  and/or if the circumstances surrounding their marketing [be] such
that they could give rise to the mistaken belief that [the goods and/or services] emanate from the same source.”   Coach Servs., Inc. v. Triumph

Learning LLC, 668 F.3d 1356, 1369, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012) (quoting 7-Eleven Inc. v. Wechsler, 83 USPQ2d 1715, 1724
(TTAB 2007)); Gen. Mills Inc. v. Fage Dairy Processing Indus. SA, 100 USPQ2d 1584, 1597 (TTAB 2011); TMEP §1207.01(a)(i).
 
Where the marks of the respective parties are identical or virtually identical, the relationship between the relevant goods and/or services need not
be as close to support a finding of likelihood of confusion.  See In re Shell Oil Co., 992 F.2d 1204, 1207, 26 USPQ2d 1687, 1689 (Fed. Cir.
1993); In re Davey Prods. Pty Ltd., 92 USPQ2d 1198, 1202 (TTAB 2009); In re Thor Tech, Inc., 90 USPQ2d 1634, 1636 (TTAB 2009); TMEP
§1207.01(a).
 
Therefore, in this case, with the marks all being identical, as all are QUBE in standard or typed characters, the relationship between the goods and
services need not be as close to result in a likelihood of confusion as to source in the minds of consumers.
 
In addition, the question of likelihood of confusion is determined based on the description of the goods and services stated in the application and
registrations at issue.  See Stone Lion Capital Partners, LP v. Lion Capital LLP, 746 F.3d 1317, 1323, 110 USPQ2d 1157, 1162 (Fed. Cir. 2014)
(quoting Octocom Sys. Inc. v. Hous. Computers Servs. Inc., 918 F.2d 937, 942, 16 USPQ2d 1783, 1787 (Fed. Cir. 1990)). 
 
Applicant, in addition to applying for a mark that is identical to the mark in the cited registrations, has provided an identification of goods and
services that is very broad and may encompass goods and services that are related to the registrants’ goods and services such that confusion is
likely. Absent restrictions in an application and/or registration, the identified goods and/or services are “presumed to travel in the same channels
of trade to the same class of purchasers.”   In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012) (quoting Hewlett-

Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1268, 62 USPQ2d 1001, 1005 (Fed. Cir. 2002)).  Additionally, unrestricted and broad
identifications are presumed to encompass all goods and/or services of the type described.  See In re Jump Designs, LLC, 80 USPQ2d 1370, 1374
(TTAB 2006) (citing In re Elbaum, 211 USPQ 639, 640 (TTAB 1981)); In re Linkvest S.A., 24 USPQ2d 1716, 1716 (TTAB 1992). 
 
In this case, the identification set forth in the application has no restrictions as to nature, type, channels of trade, or classes of purchasers. 
Therefore, it is presumed that the goods and services travel in all normal channels of trade, and are available to the same class of purchasers. 
Further, the application uses broad wording to describe the goods and services, such as “Scientific, electrical or optical apparatus or instruments,
” “Medical apparatus or instruments,” and “computer programming,” and this wording is presumed to encompass all goods and services of the
type described, including goods and services that are closely related to those in registrants’ more narrow identifications.
 
Because the marks are similar and because the marks refer to closely related goods and services, consumers would be likely to mistakenly believe
that the goods and services emanate from a single source.  Accordingly, registration is refused under Trademark Section 2(d).
 
Prior Pending Applications

 

The effective filing dates of pending U.S. Application Serial Nos. 86519122, 86296110, 86279094, 86366215, 85918034, 85863184 precedes
applicant’s filing date.  See attached referenced applications.  If one or more of the marks in the referenced applications register, applicant’s
mark may be refused registration under Trademark Act Section 2(d) because of a likelihood of confusion with the registered mark(s).  See 15
U.S.C. §1052(d); 37 C.F.R. §2.83; TMEP §§1208 et seq.  Therefore, upon receipt of applicant’s response to this Office action, action on this
application may be suspended pending final disposition of the earlier-filed referenced application.
 
Identification of Goods and Services

 
Some of the wording in the identification of goods and services is indefinite and must be clarified as noted in the explanations and suggestions
below.  See TMEP §1402.01.
 
An application must specify, in an explicit manner, the particular goods or services on or in connection with which the applicant uses, or has a
bona fide intention to use, the mark in commerce.  See 15 U.S.C. §1051(a)(2), (b)(2); 37 C.F.R. §2.32(a)(6); TMEP §1402.01.  for this reason, the
terminology “and/or” and “or” is not sufficiently explicit language in identifications because it is not clear whether applicant is using the mark,
or intends to use the mark, on all the identified goods or services.  See TMEP §1402.03(a). 
 
In addition, if applicant uses indefinite words and phrases such as “services in connection with,” “such as,” “including,” “and like services,”  
“concepts,” or “not limited to,” such wording must be followed by “namely,” and a list of the specific services identified by their common
commercial or generic names.  See TMEP §1402.03(a).  Please note that in class 42 below, the wording “computer programming, including…” is
acceptable because “computer programming” is considered to be sufficiently definite by the USPTO for purposes of acceptable identification of
goods and services.  See online searchable Manual of Acceptable Identifications of Goods and Services at
http://tess2.uspto.gov/netahtml/tidm.html.  However, although this wording is acceptable in terms of meeting the USPTO requirements for
specificity, applicant may wish to narrow this wording as well as other broad wording in its identification, as this wording currently adds to the
likelihood of confusion (see discussion above regarding broad wording).

http://tess2.uspto.gov/netahtml/tidm.html


 
Also, in the identification of goods, applicant must use the common commercial or generic names for the goods, be as complete and specific as
possible, and avoid the use of indefinite words and phrases.  TMEP §1402.03(a).  If applicant uses indefinite words such as “accessories,”
“apparatus,” “components,” “devices,” “equipment,” “materials,” “parts,” “systems,” or “products,” such words must be followed by
“namely,” followed by a list of the specific goods identified by their common commercial or generic names.   See TMEP §§1401.05(d),
1402.03(a).
 
Applicant may adopt the following for its identification of goods and services, if accurate, providing additional specificity where

indicated.

 
“{ List specific Scientific, electrical or optical apparatus or instruments, including apparatus or instruments for measuring or monitoring
of chemical or biochemical processes in cell membranes, for handling, manipulating and characterising ion channels and transporters in
living cells, for microarray based screening, and for high throughput screening, for example, “microscopes”} ,” in International Class 9;
 
“{ List specific Medical apparatus or instruments, including medical apparatus or instruments for functional characterisation of living
cells, for measuring or monitoring of chemical or biochemical processes in cell membranes and for handling, manipulating and
characterising of ion channels and transporters in living cells, for example, “devices for measuring blood sugar”} ,” in International
Class 10;
 
“ Scientific and industrial research, in the field of screening of ion channels and transporters, microarray technology, high throughput
screening technology, and micro chip technology; computer programming, including the programming of apparatus or instruments for
measuring or monitoring of chemical or biochemical processes in cell membranes, and for programming of apparatus or instruments for
handling, manipulating and characterizing ion channels and transporters in living cells,” in International Class 42.

 

While the suggested wording above provides examples of wording that meets the Office’s requirements for specificity, it does not provide
every possible acceptable identification.  Applicant must ensure that any identification submitted is accurate, properly classified, and does
not include goods or services not included in the identification submitted with the application as originally filed.  Although identifications
of goods and/or services may be amended to clarify or limit the goods and/or services, adding to or broadening the scope of the goods
and/or services is not permitted.  37 C.F.R. §2.71(a); see TMEP §§1402.06 et seq., 1402.07.  Therefore, applicant may not amend the
identification to include goods and/or services that are not within the scope of the goods and/or services set forth in the present
identification.
 
In addition, in a Trademark Act Section 66(a) application, classification of goods and/or services may not be changed from that assigned by the
International Bureau of the World Intellectual Property Organization.  37 C.F.R. §2.85(d); TMEP §§1401.03(d), 1904.02(b).  Further, classes
may not be added or goods and/or services transferred from one class to another in a multiple-class Section 66(a) application.  37 C.F.R.
§2.85(d); TMEP §1401.03(d). 
 
For assistance with identifying and classifying goods and/or services in trademark applications, please see the online searchable Manual of

Acceptable Identifications of Goods and Services at http://tess2.uspto.gov/netahtml/tidm.html.  See TMEP §1402.04.
 
Significance

 

Applicant must explain whether “QUBE” has any meaning or significance in the industry in which the goods and/or services are
manufactured/provided, or if such wording is a “term of art” within applicant’s industry.   See 37 C.F.R. §2.61(b); TMEP §814.  Applicant must
also explain whether this wording identifies a geographic place or has any meaning in a foreign language.  See 37 C.F.R. §2.61(b); TMEP §814.
 
Failure to respond to a request for information is an additional ground for refusing registration.  See In re Cheezwhse.com, Inc., 85 USPQ2d
1917, 1919 (TTAB 2008); In re DTI P’ship LLP , 67 USPQ2d 1699, 1701 (TTAB 2003); TMEP §814.
 

Response to Office Action

 
To expedite prosecution of the application, applicant is encouraged to file its response to this Office action online via the Trademark Electronic
Application System (TEAS), which is available at http://www.uspto.gov/trademarks/teas/index.jsp.  If applicant has technical questions about the
TEAS response to Office action form, applicant can review the electronic filing tips available online at
http://www.uspto.gov/trademarks/teas/e_filing_tips.jsp and e-mail technical questions to TEAS@uspto.gov.
 

 
 
 

http://tess2.uspto.gov/netahtml/tidm.html
http://www.uspto.gov/trademarks/teas/index.jsp
http://www.uspto.gov/trademarks/teas/e_filing_tips.jsp
mailto:TEAS@uspto.gov


/kristindahling/
Kristin M. Dahling
Trademark Examining Attorney, LO105
kristin.dahling@uspto.gov (preferred)
(571) 272-8277

 
TO RESPOND TO THIS LETTER:  Go to http://www.uspto.gov/trademarks/teas/response_forms.jsp.  
 
Please wait at least 72 hours from the issue/mailing date before using the Trademark Electronic Application System (TEAS), to allow for
necessary system updates of the application. 
 
For technical assistance with online forms, e-mail TEAS@uspto.gov.  For questions about the Office action itself, please contact the assigned
trademark examining attorney.  E-mail communications will not be accepted as responses to Office actions; therefore, do not respond to

this Office action by e-mail.

 

All informal e-mail communications relevant to this application will be placed in the official application record.

 
WHO MUST SIGN THE RESPONSE:  It must be personally signed by an individual applicant or someone with legal authority to bind an
applicant (i.e., a corporate officer, a general partner, all joint applicants).  If an applicant is represented by an attorney, the attorney must sign the
response. 
 
PERIODICALLY CHECK THE STATUS OF THE APPLICATION:  To ensure that applicant does not miss crucial deadlines or official
notices, check the status of the application every three to four months using the Trademark Status and Document Retrieval (TSDR) system at
http://tsdr.uspto.gov/.  Please keep a copy of the TSDR status screen.  If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-9199.  For more information on checking
status, see http://www.uspto.gov/trademarks/process/status/.
 
TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS:  Use the TEAS form at http://www.uspto.gov/trademarks/teas/correspondence.jsp.
 
WHO IS PERMITTED TO RESPOND TO THIS PROVISIONAL FULL REFUSAL:  Any response to this provisional refusal must be
personally signed by an individual applicant, all joint applicants, or someone with legal authority to bind a juristic applicant (e.g., a corporate
officer or general partner).  37 C.F.R. §§2.62(b), 2.193(e)(2)(ii); TMEP §712.01.  If applicant hires a qualified U.S. attorney to respond on his or
her behalf, then the attorney must sign the response.  37 C.F.R. §§2.193(e)(2)(i), 11.18(a); TMEP §§611.03(b), 712.01.  Qualified U.S. attorneys
include those in good standing with a bar of the highest court of any U.S. state, the District of Columbia, Puerto Rico, and other federal territories
and possessions of the United States.  See 37 C.F.R. §§2.17(a), 2.62(b), 11.1, 11.14(a); TMEP §§602, 712.01.  Additionally, for all responses, the
proper signatory must personally sign the document or personally enter his or her electronic signature on the electronic filing.  See 37 C.F.R.
§2.193(a); TMEP §§611.01(b), 611.02.  The name of the signatory must also be printed or typed immediately below or adjacent to the signature,
or identified elsewhere in the filing.  37 C.F.R. §2.193(d); TMEP §611.01(b).
 
In general, foreign attorneys are not permitted to represent applicants before the USPTO (e.g., file written communications, authorize an
amendment to an application, or submit legal arguments in response to a requirement or refusal).  See 37 C.F.R. §11.14(c), (e); TMEP §§602.03-
.03(b), 608.01. 
 

DESIGNATION OF DOMESTIC REPRESENTATIVE:  The USPTO encourages applicants who do not reside in the United States to
designate a domestic representative upon whom any notice or process may be served.  TMEP §610; see 15 U.S.C. §§1051(e), 1141h(d); 37
C.F.R. §2.24(a)(1)-(2).  Such designations may be filed online at http://www.uspto.gov/trademarks/teas/correspondence.jsp. 
 
 
 

http://www.uspto.gov/trademarks/teas/response_forms.jsp
mailto:TEAS@uspto.gov
http://tsdr.uspto.gov/
mailto:TrademarkAssistanceCenter@uspto.gov
http://www.uspto.gov/trademarks/process/status/
http://www.uspto.gov/trademarks/teas/correspondence.jsp
http://www.uspto.gov/trademarks/teas/correspondence.jsp
















































 

 

OPPOSITION NO. 91255412 

 

APPLICANT’S ANSWER TO 

NOTICE OF OPPOSITION 

 

EXHIBIT D 



To: Advanced Anesthesia Specialists, LLC (trademarks@woodsoviatt.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86863078 - QUBE - AD077.95467

Sent: 4/26/2016 6:40:41 AM

Sent As: ECOM107@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2
Attachment - 3

 
UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

 

U.S. APPLICATION SERIAL NO.  86863078

 

MARK: QUBE

 

 

        

*86863078*
CORRESPONDENT ADDRESS:

       RONALD J. KISICKI,

       WOODS OVIATT GILMAN LLP

       2 STATE STREET, 700 CROSSROADS BUILDING

       ROCHESTER, NY 14614

       

 
CLICK HERE TO RESPOND TO THIS LETTER:

http://www.uspto.gov/trademarks/teas/response_forms.jsp

 

VIEW YOUR APPLICATION FILE

 

APPLICANT: Advanced Anesthesia Specialists, LLC

 

 

 

CORRESPONDENT’S REFERENCE/DOCKET NO :  

       AD077.95467

CORRESPONDENT E-MAIL ADDRESS: 

       trademarks@woodsoviatt.com

 

 

 

OFFICE ACTION

 

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO MUST RECEIVE APPLICANT’S
COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE BELOW.

 

ISSUE/MAILING DATE: 4/26/2016

 

 

 

 

 

TEAS PLUS OR TEAS REDUCED FEE (TEAS RF) APPLICANTS – TO MAINTAIN LOWER FEE, ADDITIONAL
REQUIREMENTS MUST BE MET, INCLUDING SUBMITTING DOCUMENTS ONLINE:  Applicants who filed their application online
using the lower-fee TEAS Plus or TEAS RF application form must (1) file certain documents online using TEAS, including responses to Office

mailto:trademarks@woodsoviatt.com
../OOA0002.JPG
../OOA0003.JPG
../OOA0004.JPG
http://www.uspto.gov/trademarks/teas/response_forms.jsp
http://tsdr.uspto.gov/#caseNumber=86863078&caseType=SERIAL_NO&searchType=documentSearch


actions (see TMEP §§819.02(b), 820.02(b) for a complete list of these documents); (2) maintain a valid e-mail correspondence address; and (3)
agree to receive correspondence from the USPTO by e-mail throughout the prosecution of the application.  See 37 C.F.R. §§2.22(b), 2.23(b);
TMEP §§819, 820.  TEAS Plus or TEAS RF applicants who do not meet these requirements must submit an additional processing fee of $50 per
international class of goods and/or services.  37 C.F.R. §§2.6(a)(1)(v), 2.22(c), 2.23(c); TMEP §§819.04, 820.04.  However, in certain situations,
TEAS Plus or TEAS RF applicants may respond to an Office action by authorizing an examiner’s amendment by telephone without incurring
this additional fee. 

 

The Office of the Deputy Commissioner for Trademark Examination Policy accepted a Letter of Protest received in connection with this
application.  The evidence presented in the letter was forwarded to the trademark examining attorney for consideration.  See TMEP §1715.

 

Based upon this evidence, the trademark examining attorney is taking further action, as specified below.  See TMEP §1715.02(b).

 

SECTION 2(d) REFUSAL – LIKELIHOOD OF CONFUSION

 

Registration of the applied-for mark is refused because of a likelihood of confusion with the mark in U.S. Registration No. 4589136.  Trademark
Act Section 2(d), 15 U.S.C. §1052(d); see TMEP §§1207.01 et seq.  See the enclosed registration.

 

Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark that it is likely a potential consumer
would be confused, mistaken, or deceived as to the source of the goods of the applicant and registrant.  See 15 U.S.C. §1052(d).  A determination
of likelihood of confusion under Section 2(d) is made on a case-by case basis and the factors set forth in In re E. I. du Pont de Nemours & Co.,
476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973) aid in this determination.  Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d
1344, 1349, 98 USPQ2d 1253, 1256 (Fed. Cir. 2011) (citing On-Line Careline, Inc. v. Am. Online, Inc., 229 F.3d 1080, 1085, 56 USPQ2d 1471,
1474 (Fed. Cir. 2000)).  Not all the du Pont factors, however, are necessarily relevant or of equal weight, and any one of the factors may control
in a given case, depending upon the evidence of record.  Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d at 1355, 98 USPQ2d at 1260; In
re Majestic Distilling Co., 315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont de Nemours & Co., 476 F.2d at
1361-62, 177 USPQ at 567.

 

In this case, the following factors are the most relevant:  similarity of the marks, similarity and nature of the goods, and similarity of the trade
channels of the goods.  See In re Viterra Inc., 671 F.3d 1358, 1361-62, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In re Dakin’s Miniatures Inc. ,
59 USPQ2d 1593, 1595-96 (TTAB 1999); TMEP §§1207.01 et seq.

 

COMPARISON OF THE MARKS

 

In a likelihood of confusion determination, the marks in their entireties are compared for similarities in appearance, sound, connotation, and
commercial impression.  In re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973); TMEP §1207.01(b)-
(b)(v). 

 

In the present case, applicant’s mark is QUBE and registrant’s mark is QUBE.  Thus, the marks are identical in terms of appearance and sound. 
In addition, the connotation and commercial impression of the marks do not differ when considered in connection with applicant’s and
registrant’s respective goods.

 

Therefore, the marks are confusingly similar. 

 

COMPARISON OF THE GOODS

 

The goods of the parties need not be identical or even competitive to find a likelihood of confusion.  See On-line Careline Inc. v. Am. Online Inc.,
229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000); Recot, Inc. v. Becton, 214 F.3d 1322, 1329, 54 USPQ2d 1894, 1898 (Fed. Cir.
2000) (“[E]ven if the goods in question are different from, and thus not related to, one another in kind, the same goods can be related in the mind
of the consuming public as to the origin of the goods.”); TMEP §1207.01(a)(i).  

 

The respective goods need only be “related in some manner and/or if the circumstances surrounding their marketing [be] such that they could



give rise to the mistaken belief that [the goods and/or services] emanate from the same source.”   Coach Servs., Inc. v. Triumph Learning LLC,
668 F.3d 1356, 1369, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012) (quoting 7-Eleven Inc. v. Wechsler, 83 USPQ2d 1715, 1724 (TTAB 2007));
TMEP §1207.01(a)(i).

 

Applicant’s goods are “Anesthesia administering and critical care equipment, namely, non-rebreathing, heated and non-heated anesthesia mask
system.”   Registrant’s goods are “Patient medical monitors for monitoring ECG (heart rate and arrhythmias), respiration, oxygen saturation
(SpO2), invasive pressures, non-invasive blood pressure, cardiac output, temperature, carbon dioxide concentrations, and anesthetic agent
concentrations; Medical device for measuring patient physiological parameters, namely, ECG (heart rate and arrhythmias), respiration, oxygen
saturation (SpO2), invasive pressures, non-invasive blood pressure, cardiac output, temperature, carbon dioxide concentrations, and anesthetic
agent concentrations; Patient medical monitoring systems and clinical medical information systems comprised of bedside monitors, patient
monitors, central monitors, transport monitors, physiologic measurement monitors, medical sensors, display terminals, medical telemetry
transmitters, antennas and receivers all for monitoring, obtaining, displaying, transmitting and storing patient information and physiological
parameters from patients, namely, heart rate, body temperature, level of consciousness, cardiovascular status, ventilation, capnography,
respiration, electrocardiography, electroencephalography, electromyography, blood oxygen saturation, invasive pressures and cardiac output, all
for medical use.”

The identification set forth in the application and registration(s) has no restrictions as to nature, type, channels of trade, or classes of purchasers. 
Therefore, it is presumed that these goods travel in all normal channels of trade, and are available to the same class of purchasers.  Further, the
application uses broad wording to describe the goods and this wording is presumed to encompass all goods of the type described, including those
in registrant’s more narrow identification.

The overriding concern is not only to prevent buyer confusion as to the source of the goods, but to protect the registrant from adverse commercial
impact due to use of a similar mark by a newcomer.  See In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993). 
Therefore, any doubt regarding a likelihood of confusion determination is resolved in favor of the registrant.  TMEP §1207.01(d)(i); see Hewlett-
Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1265, 62 USPQ2d 1001, 1003 (Fed. Cir. 2002); In re Hyper Shoppes (Ohio), Inc., 837 F.2d
463, 464-65, 6 USPQ2d 1025, 1026 (Fed. Cir. 1988).

Although applicant’s mark has been refused registration, applicant may respond to the refusal(s) by submitting evidence and arguments in
support of registration.  If applicant responds to the refusal(s), applicant must also respond to the requirement(s) set forth below.

 

IDENTIFICATION OF GOODS

 

The identification of goods is indefinite and must be clarified.  See TMEP §1402.01.  Applicant must specify the common commercial or generic
name for the goods.  If there is no common commercial or generic name, applicant must describe the product and intended consumer as well as
its main purpose and intended uses. 

 

Applicant may adopt the following identification, if accurate: 

 

“Anesthesia administering and critical care equipment, namely, non-rebreathing, heated and non-heated anesthesia mask system comprised of
{please list the major components of the system in Class 010},” in International Class 010.

 

An applicant may only amend an identification to clarify or limit the goods, but not to add to or broaden the scope of the goods.  37 C.F.R.
§2.71(a); see TMEP §§1402.06 et seq., 1402.07. 

 

For assistance with identifying and classifying goods and services in trademark applications, please see the USPTO’s online searchable U.S.
Acceptable Identification of Goods and Services Manual at http://tess2.uspto.gov/netahtml/tidm.html.  See TMEP §1402.04.

 

MULTIPLE-CLASS APPLICATION REQUIREMENTS

 

The application identifies goods in more than one international class; therefore, applicant must satisfy all the requirements below for each
international class based on use in commerce under Section 1(a):

 

(1)       List the goods and/or services by their international class number in consecutive numerical order, starting with the lowest
numbered class.

 

http://tess2.uspto.gov/netahtml/tidm.html
http://www.uspto.gov/trademarks/law/multiclass.jsp#list


(2)       Submit a filing fee for each international class not covered by the fee(s) already paid (view the USPTO’s current fee schedule at
http://www.uspto.gov/trademarks/tm_fee_info.jsp).  Applicant must either submit the filing fees for the classes not covered by the
submitted fees or restrict the application to the number of classes covered by the fees already paid.

 

(3)       Submit verified dates of first use of the mark anywhere and in commerce for each international class.

 

(4)       Submit a specimen for each international class.  Examples of specimens for goods include tags, labels, instruction manuals,
containers, and photographs that show the mark on the actual goods or packaging, or displays associated with the actual goods at their
point of sale.  Webpages may also be specimens for goods when they include a picture or textual description of the goods associated
with the mark and the means to order the goods. 

 

(5)       Submit a verified statement that “ The specimen was in use in commerce on or in connection with the goods listed in the
application at least as early as the filing date of the application.”  

 

See 15 U.S.C. §§1051(a), 1112; 37 C.F.R. §§ 2.32(a)(6)-(7), 2.34(a)(1), 2.86(a); TMEP §§904, 1403.01, 1403.02(c).

 

For an overview of the requirements for a Section 1(a) multiple-class application and how to satisfy the requirements online using the Trademark
Electronic Application System (TEAS) form, please go to http://www.uspto.gov/trademarks/law/multiclass.jsp.

 

If applicant has questions regarding this Office action, please telephone or e-mail the assigned trademark examining attorney.  All relevant e-mail
communications will be placed in the official application record; however, an e-mail communication will not be accepted as a response to this
Office action and will not extend the deadline for filing a proper response.  See 37 C.F.R. §§2.62(c), 2.191; TMEP §§304.01-.02, 709.04-.05. 
Further, although the trademark examining attorney may provide additional explanation pertaining to the refusal(s) and/or requirement(s) in this
Office action, the trademark examining attorney may not provide legal advice or statements about applicant’s rights.   See TMEP §§705.02,
709.06.

 

 

 

 

 

/Steven W. Jackson/

Steven W. Jackson

Trademark Attorney

Law Office 107

steven.jackson@uspto.gov

571-272-9409

 

 

 

TO RESPOND TO THIS LETTER:  Go to http://www.uspto.gov/trademarks/teas/response_forms.jsp.  Please wait 48-72 hours from the
issue/mailing date before using the Trademark Electronic Application System (TEAS), to allow for necessary system updates of the application. 
For technical assistance with online forms, e-mail TEAS@uspto.gov.  For questions about the Office action itself, please contact the assigned
trademark examining attorney.  E-mail communications will not be accepted as responses to Office actions; therefore, do not respond to
this Office action by e-mail.

 

All informal e-mail communications relevant to this application will be placed in the official application record.

 

WHO MUST SIGN THE RESPONSE:  It must be personally signed by an individual applicant or someone with legal authority to bind an
applicant (i.e., a corporate officer, a general partner, all joint applicants).  If an applicant is represented by an attorney, the attorney must sign the

http://www.uspto.gov/trademarks/law/multiclass.jsp#fees
http://www.uspto.gov/trademarks/tm_fee_info.jsp
http://www.uspto.gov/trademarks/law/multiclass.jsp#dates
http://www.uspto.gov/trademarks/law/multiclass.jsp#specimen
http://www.uspto.gov/trademarks/law/multiclass.jsp#statement
http://www.uspto.gov/trademarks/law/multiclass.jsp
http://www.uspto.gov/trademarks/teas/response_forms.jsp
mailto:TEAS@uspto.gov


response. 

 

PERIODICALLY CHECK THE STATUS OF THE APPLICATION:  To ensure that applicant does not miss crucial deadlines or official
notices, check the status of the application every three to four months using the Trademark Status and Document Retrieval (TSDR) system at
http://tsdr.uspto.gov/.  Please keep a copy of the TSDR status screen.  If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-9199.  For more information on checking
status, see http://www.uspto.gov/trademarks/process/status/.

 

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS:  Use the TEAS form at http://www.uspto.gov/trademarks/teas/correspondence.jsp.

 

 

http://tsdr.uspto.gov/
mailto:TrademarkAssistanceCenter@uspto.gov
http://www.uspto.gov/trademarks/process/status/
http://www.uspto.gov/trademarks/teas/correspondence.jsp








To: Advanced Anesthesia Specialists, LLC (trademarks@woodsoviatt.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86863078 - QUBE - AD077.95467

Sent: 4/26/2016 6:40:42 AM

Sent As: ECOM107@USPTO.GOV

Attachments:

 
UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

 

 

IMPORTANT NOTICE REGARDING YOUR

U.S. TRADEMARK APPLICATION

 

USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED

ON 4/26/2016 FOR U.S. APPLICATION SERIAL NO. 86863078

 

Please follow the instructions below:

 

(1)  TO READ THE LETTER:  Click on this link or go to http://tsdr.uspto.gov, enter the U.S. application serial number, and click on
“Documents.”

 

The Office action may not be immediately viewable, to allow for necessary system updates of the application, but will be available within 24
hours of this e-mail notification.

 

(2)  TIMELY RESPONSE IS REQUIRED:  Please carefully review the Office action to determine (1) how to respond, and (2) the applicable
response time period.  Your response deadline will be calculated from 4/26/2016 (or sooner if specified in the Office action).  For information
regarding response time periods, see http://www.uspto.gov/trademarks/process/status/responsetime.jsp. 

 

Do NOT hit “Reply” to this e-mail notification, or otherwise e-mail your response because the USPTO does NOT accept e-mails as
responses to Office actions.  Instead, the USPTO recommends that you respond online using the Trademark Electronic Application System
(TEAS) response form located at http://www.uspto.gov/trademarks/teas/response_forms.jsp.

 

(3)  QUESTIONS:  For questions about the contents of the Office action itself, please contact the assigned trademark examining attorney.  For
technical assistance in accessing or viewing the Office action in the Trademark Status and Document Retrieval (TSDR) system, please e-mail
TSDR@uspto.gov.

 

WARNING

 

Failure to file the required response by the applicable response deadline will result in the ABANDONMENT of your application.  For
more information regarding abandonment, see http://www.uspto.gov/trademarks/basics/abandon.jsp.

 

PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION:  Private companies not associated with the USPTO are
using information provided in trademark applications to mail or e-mail trademark-related solicitations.  These companies often use names that
closely resemble the USPTO and their solicitations may look like an official government document.  Many solicitations require that you pay

mailto:trademarks@woodsoviatt.com
http://tsdr.uspto.gov/view.action?sn=86863078&type=OOA&date=20160426#tdrlink
http://tsdr.uspto.gov/
http://www.uspto.gov/trademarks/process/status/responsetime.jsp
http://www.uspto.gov/trademarks/teas/response_forms.jsp
mailto:TSDR@uspto.gov
http://www.uspto.gov/trademarks/basics/abandon.jsp


“fees.”  

 

Please carefully review all correspondence you receive regarding this application to make sure that you are responding to an official document
from the USPTO rather than a private company solicitation.  All official USPTO correspondence will be mailed only from the “United States
Patent and Trademark Office” in Alexandria, VA; or sent by e-mail from the domain “@uspto.gov.”   For more information on how to handle
private company solicitations, see http://www.uspto.gov/trademarks/solicitation_warnings.jsp.

 

 

http://www.uspto.gov/trademarks/solicitation_warnings.jsp


 

 

OPPOSITION NO. 91255412 

 

APPLICANT’S ANSWER TO 

NOTICE OF OPPOSITION 

 

EXHIBIT E 



PTO Form 1957 (Rev 9/2005)

OMB No. 0651-0050 (Exp. 07/31/2017)

Response to Office Action

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 79165038

LAW OFFICE ASSIGNED LAW OFFICE 105

MARK SECTION

MARK http://tmng-al.uspto.gov/resting2/api/img/79165038/large

LITERAL ELEMENT QUBE

STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

MARK STATEMENT
The mark consists of standard characters, without claim to any particular font style,
size or color.

ARGUMENT(S)

Please see the actual argument attached within the Evidence section.

EVIDENCE SECTION

        EVIDENCE FILE NAME(S)

       ORIGINAL PDF FILE evi_209136102231-20151125140129387935_._Response_to_Office_Action.pdf

       CONVERTED PDF FILE(S)

       (11 pages)
\\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0002.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0003.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0004.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0005.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0006.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0007.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0008.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0009.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0010.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0011.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0012.JPG

       ORIGINAL PDF FILE evi_209136102231-20151125140129387935_._Exhibit_A.pdf

       CONVERTED PDF FILE(S)

       (3 pages)
\\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0013.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0014.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0015.JPG

       ORIGINAL PDF FILE evi_209136102231-20151125140129387935_._Exhibit_B.pdf

       CONVERTED PDF FILE(S)

../evi_209136102231-20151125140129387935_._Response_to_Office_Action.pdf
../ROA0002.JPG
../ROA0003.JPG
../ROA0004.JPG
../ROA0005.JPG
../ROA0006.JPG
../ROA0007.JPG
../ROA0008.JPG
../ROA0009.JPG
../ROA0010.JPG
../ROA0011.JPG
../ROA0012.JPG
../evi_209136102231-20151125140129387935_._Exhibit_A.pdf
../ROA0013.JPG
../ROA0014.JPG
../ROA0015.JPG
../evi_209136102231-20151125140129387935_._Exhibit_B.pdf


       (2 pages)
\\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0016.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0017.JPG

       ORIGINAL PDF FILE evi_209136102231-20151125140129387935_._Exhibit_C.pdf

       CONVERTED PDF FILE(S)

       (3 pages)
\\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0018.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0019.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0020.JPG

       ORIGINAL PDF FILE evi_209136102231-20151125140129387935_._Exhibit_D.pdf

       CONVERTED PDF FILE(S)

       (4 pages)
\\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0021.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0022.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0023.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0024.JPG

       ORIGINAL PDF FILE evi_209136102231-20151125140129387935_._Exhibit_E.pdf

       CONVERTED PDF FILE(S)

       (4 pages)
\\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0025.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0026.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0027.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0028.JPG

       ORIGINAL PDF FILE evi_209136102231-20151125140129387935_._Exhibit_F.pdf

       CONVERTED PDF FILE(S)

       (3 pages)
\\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0029.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0030.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0031.JPG

       ORIGINAL PDF FILE evi_209136102231-20151125140129387935_._Exhibit_G.pdf

       CONVERTED PDF FILE(S)

       (3 pages)
\\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0032.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0033.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0034.JPG

       ORIGINAL PDF FILE evi_209136102231-20151125140129387935_._Exhibit_H.pdf

       CONVERTED PDF FILE(S)

       (3 pages)
\\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0035.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0036.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\791\650\79165038\xml8\ROA0037.JPG

DESCRIPTION OF EVIDENCE FILE

In addition to the argument, the evidence consists of TESS printouts and screenshots,
as referenced in the accompanying Response to Office Action. Specifically, Exhibit
A is the TESS printout for Reg. No. 4589136; Exhibit B is the TESS printout for
Reg. No. 4544171; Exhibit C is the TESS printout for Reg. No. 4009246; Exhibit D
and E are screenshots from the Prostat website; Exhibit F is the TESS printout for
Reg. No. 4775416; Exhibit G is the TESS printout for Reg. No. 4767161; and
Exhibit H is the TESS printout for App. Serial No. 86366215.

GOODS AND/OR SERVICES SECTION (009)(current)

INTERNATIONAL CLASS 009

../ROA0016.JPG
../ROA0017.JPG
../evi_209136102231-20151125140129387935_._Exhibit_C.pdf
../ROA0018.JPG
../ROA0019.JPG
../ROA0020.JPG
../evi_209136102231-20151125140129387935_._Exhibit_D.pdf
../ROA0021.JPG
../ROA0022.JPG
../ROA0023.JPG
../ROA0024.JPG
../evi_209136102231-20151125140129387935_._Exhibit_E.pdf
../ROA0025.JPG
../ROA0026.JPG
../ROA0027.JPG
../ROA0028.JPG
../evi_209136102231-20151125140129387935_._Exhibit_F.pdf
../ROA0029.JPG
../ROA0030.JPG
../ROA0031.JPG
../evi_209136102231-20151125140129387935_._Exhibit_G.pdf
../ROA0032.JPG
../ROA0033.JPG
../ROA0034.JPG
../evi_209136102231-20151125140129387935_._Exhibit_H.pdf
../ROA0035.JPG
../ROA0036.JPG
../ROA0037.JPG


DESCRIPTION

Scientific, electrical or optical apparatus or instruments, including apparatus or instruments for measuring or monitoring of chemical or
biochemical processes in cell membranes, for handling, manipulating and characterising ion channels and transporters in living cells, for
microarray based screening, and for high throughput screening

GOODS AND/OR SERVICES SECTION (009)(proposed)

INTERNATIONAL CLASS 009

TRACKED TEXT DESCRIPTION

Scientific, electrical or optical apparatus or instruments, including apparatus or instruments for measuring or monitoring of chemical or
biochemical processes in cell membranes, for handling, manipulating and characterising ion channels and transporters in living cells, for
microarray based screening, and for high throughput screening; Scientific, electrical and optical apparatus and instruments for use in
laboratories, in pharmacology, and in the pharmaceutical and biochemical industries, namely, patch clamp apparatus and instruments for
measuring and monitoring of chemical and biochemical processes in cell membranes and for handling, manipulating and characterising ion
channels and transporters in living cells, and for microarray based and high throughput screening; all of the foregoing excluding spectrometers

FINAL DESCRIPTION

Scientific, electrical and optical apparatus and instruments for use in laboratories, in pharmacology, and in the pharmaceutical and biochemical
industries, namely, patch clamp apparatus and instruments for measuring and monitoring of chemical and biochemical processes in cell
membranes and for handling, manipulating and characterising ion channels and transporters in living cells, and for microarray based and high
throughput screening; all of the foregoing excluding spectrometers

GOODS AND/OR SERVICES SECTION (010)(current)

INTERNATIONAL CLASS 010

DESCRIPTION

Medical apparatus or instruments, including medical apparatus or instruments for functional characterisation of living cells, for measuring or
monitoring of chemical or biochemical processes in cell membranes and for handling, manipulating and characterising of ion channels and
transporters in living cells

GOODS AND/OR SERVICES SECTION (010)(proposed)

INTERNATIONAL CLASS 010

TRACKED TEXT DESCRIPTION

Medical apparatus or instruments, including medical apparatus or instruments for functional characterisation of living cells, for measuring or
monitoring of chemical or biochemical processes in cell membranes and for handling, manipulating and characterising of ion channels and
transporters in living cells; Medical apparatus and instruments for use in laboratories and in the pharmaceutical and biochemical industries,
namely, patch clamp apparatus and instruments for functional characterisation of living cells, and for measuring and monitoring of chemical
and biochemical processes in cell membranes and for handling, manipulating and characterising ion channels and transporters in living cells
and for microarray based and high throughput screening; all of the foregoing excluding spectrometers

FINAL DESCRIPTION

Medical apparatus and instruments for use in laboratories and in the pharmaceutical and biochemical industries, namely, patch clamp apparatus
and instruments for functional characterisation of living cells, and for measuring and monitoring of chemical and biochemical processes in cell
membranes and for handling, manipulating and characterising ion channels and transporters in living cells and for microarray based and high
throughput screening; all of the foregoing excluding spectrometers

GOODS AND/OR SERVICES SECTION (042)(current)

INTERNATIONAL CLASS 042

DESCRIPTION

Scientific or industrial research, including research based on the screening of ion channels and transporters, research based on microarray
technology, research based on high throughput screening technology, and research based on micro chip technology; computer programming,
including the programming of apparatus or instruments for measuring or monitoring of chemical or biochemical processes in cell membranes,
and for programming of apparatus or instruments for handling, manipulating and characterising ion channels and transporters in living cells

GOODS AND/OR SERVICES SECTION (042)(proposed)

INTERNATIONAL CLASS 042



TRACKED TEXT DESCRIPTION

Scientific or industrial research, including research based on the screening of ion channels and transporters, research based on microarray
technology, research based on high throughput screening technology, and research based on micro chip technology; Scientific research and
industrial research for use in laboratories and in the pharmaceutical and biochemical industries, namely, research based on the screening of ion
channels and transporters, research based on microarray technology, research based on high throughput screening technology, and research
based on microchip technology; computer programming, including the programming of apparatus or instruments for measuring or monitoring
of chemical or biochemical processes in cell membranes, and for programming of apparatus or instruments for handling, manipulating and
characterising ion channels and transporters in living cells; computer programming, namely the programming of apparatus and instruments for
the measuring or monitoring of chemical and biochemical processes in cell membranes, and for the programming of apparatus or instruments
for handling, manipulating and characterising ion channels and transporters in living cells.

FINAL DESCRIPTION

Scientific research and industrial research for use in laboratories and in the pharmaceutical and biochemical industries, namely, research based
on the screening of ion channels and transporters, research based on microarray technology, research based on high throughput screening
technology, and research based on microchip technology; computer programming, namely the programming of apparatus and instruments for
the measuring or monitoring of chemical and biochemical processes in cell membranes, and for the programming of apparatus or instruments
for handling, manipulating and characterising ion channels and transporters in living cells.

ADDITIONAL STATEMENTS SECTION

SIGNIFICANCE OF MARK

QUBE appearing in the mark has no significance nor is it a term of art in the relevant
trade or industry or as used in connection with the goods/services/collective
membership organization listed in the application, or any geographical significance.

SIGNATURE SECTION

RESPONSE SIGNATURE /Robert P. Felber, Jr./

SIGNATORY'S NAME Robert P. Felber, Jr.

SIGNATORY'S POSITION Attorney of record, Tennessee bar member

SIGNATORY'S PHONE NUMBER (615) 850-8741

DATE SIGNED 11/25/2015

AUTHORIZED SIGNATORY YES

FILING INFORMATION SECTION

SUBMIT DATE Wed Nov 25 14:24:58 EST 2015

TEAS STAMP

USPTO/ROA-XXX.XXX.XXX.XXX
-20151125142458901459-791
65038-540452bef66e84599c0
5a27f29ac4a16d592202b13de
eb4c85f6bbf2d554adf3-N/A-
N/A-20151125140129387935

PTO Form 1957 (Rev 9/2005)

OMB No. 0651-0050 (Exp. 07/31/2017)

Response to Office Action

To the Commissioner for Trademarks:

Application serial no. 79165038 QUBE(Standard Characters, see http://tmng-al.uspto.gov/resting2/api/img/79165038/large) has been amended as
follows:

ARGUMENT(S)

In response to the substantive refusal(s), please note the following:



Please see the actual argument attached within the Evidence section.

EVIDENCE

Evidence in the nature of In addition to the argument, the evidence consists of TESS printouts and screenshots, as referenced in the
accompanying Response to Office Action. Specifically, Exhibit A is the TESS printout for Reg. No. 4589136; Exhibit B is the TESS printout for
Reg. No. 4544171; Exhibit C is the TESS printout for Reg. No. 4009246; Exhibit D and E are screenshots from the Prostat website; Exhibit F is
the TESS printout for Reg. No. 4775416; Exhibit G is the TESS printout for Reg. No. 4767161; and Exhibit H is the TESS printout for App.
Serial No. 86366215. has been attached.
Original PDF file:

evi_209136102231-20151125140129387935_._Response_to_Office_Action.pdf
Converted PDF file(s) ( 11 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4
Evidence-5
Evidence-6
Evidence-7
Evidence-8
Evidence-9
Evidence-10
Evidence-11
Original PDF file:

evi_209136102231-20151125140129387935_._Exhibit_A.pdf
Converted PDF file(s) ( 3 pages)
Evidence-1
Evidence-2
Evidence-3
Original PDF file:

evi_209136102231-20151125140129387935_._Exhibit_B.pdf
Converted PDF file(s) ( 2 pages)
Evidence-1
Evidence-2
Original PDF file:

evi_209136102231-20151125140129387935_._Exhibit_C.pdf
Converted PDF file(s) ( 3 pages)
Evidence-1
Evidence-2
Evidence-3
Original PDF file:

evi_209136102231-20151125140129387935_._Exhibit_D.pdf
Converted PDF file(s) ( 4 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4
Original PDF file:

evi_209136102231-20151125140129387935_._Exhibit_E.pdf
Converted PDF file(s) ( 4 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4
Original PDF file:

evi_209136102231-20151125140129387935_._Exhibit_F.pdf
Converted PDF file(s) ( 3 pages)
Evidence-1
Evidence-2
Evidence-3

../evi_209136102231-20151125140129387935_._Response_to_Office_Action.pdf
../ROA0002.JPG
../ROA0003.JPG
../ROA0004.JPG
../ROA0005.JPG
../ROA0006.JPG
../ROA0007.JPG
../ROA0008.JPG
../ROA0009.JPG
../ROA0010.JPG
../ROA0011.JPG
../ROA0012.JPG
../evi_209136102231-20151125140129387935_._Exhibit_A.pdf
../ROA0013.JPG
../ROA0014.JPG
../ROA0015.JPG
../evi_209136102231-20151125140129387935_._Exhibit_B.pdf
../ROA0016.JPG
../ROA0017.JPG
../evi_209136102231-20151125140129387935_._Exhibit_C.pdf
../ROA0018.JPG
../ROA0019.JPG
../ROA0020.JPG
../evi_209136102231-20151125140129387935_._Exhibit_D.pdf
../ROA0021.JPG
../ROA0022.JPG
../ROA0023.JPG
../ROA0024.JPG
../evi_209136102231-20151125140129387935_._Exhibit_E.pdf
../ROA0025.JPG
../ROA0026.JPG
../ROA0027.JPG
../ROA0028.JPG
../evi_209136102231-20151125140129387935_._Exhibit_F.pdf
../ROA0029.JPG
../ROA0030.JPG
../ROA0031.JPG


Original PDF file:

evi_209136102231-20151125140129387935_._Exhibit_G.pdf
Converted PDF file(s) ( 3 pages)
Evidence-1
Evidence-2
Evidence-3
Original PDF file:

evi_209136102231-20151125140129387935_._Exhibit_H.pdf
Converted PDF file(s) ( 3 pages)
Evidence-1
Evidence-2
Evidence-3

CLASSIFICATION AND LISTING OF GOODS/SERVICES

Applicant proposes to amend the following class of goods/services in the application:

Current: Class 009 for Scientific, electrical or optical apparatus or instruments, including apparatus or instruments for measuring or monitoring
of chemical or biochemical processes in cell membranes, for handling, manipulating and characterising ion channels and transporters in living
cells, for microarray based screening, and for high throughput screening
Original Filing Basis:
Filing Basis Section 66(a) , Request for Extension of Protection to the United States. Section 66(a) of the Trademark Act, 15 U.S.C. §1141f.

Proposed:

Tracked Text Description: Scientific, electrical or optical apparatus or instruments, including apparatus or instruments for measuring or
monitoring of chemical or biochemical processes in cell membranes, for handling, manipulating and characterising ion channels and transporters
in living cells, for microarray based screening, and for high throughput screening; Scientific, electrical and optical apparatus and instruments for
use in laboratories, in pharmacology, and in the pharmaceutical and biochemical industries, namely, patch clamp apparatus and instruments for
measuring and monitoring of chemical and biochemical processes in cell membranes and for handling, manipulating and characterising ion
channels and transporters in living cells, and for microarray based and high throughput screening; all of the foregoing excluding spectrometers

Class 009 for Scientific, electrical and optical apparatus and instruments for use in laboratories, in pharmacology, and in the pharmaceutical and
biochemical industries, namely, patch clamp apparatus and instruments for measuring and monitoring of chemical and biochemical processes in
cell membranes and for handling, manipulating and characterising ion channels and transporters in living cells, and for microarray based and high
throughput screening; all of the foregoing excluding spectrometers

Filing Basis Section 66(a) , Request for Extension of Protection to the United States. Section 66(a) of the Trademark Act, 15 U.S.C. §1141f.

Applicant proposes to amend the following class of goods/services in the application:

Current: Class 010 for Medical apparatus or instruments, including medical apparatus or instruments for functional characterisation of living
cells, for measuring or monitoring of chemical or biochemical processes in cell membranes and for handling, manipulating and characterising of
ion channels and transporters in living cells
Original Filing Basis:
Filing Basis Section 66(a) , Request for Extension of Protection to the United States. Section 66(a) of the Trademark Act, 15 U.S.C. §1141f.

Proposed:

Tracked Text Description: Medical apparatus or instruments, including medical apparatus or instruments for functional characterisation of
living cells, for measuring or monitoring of chemical or biochemical processes in cell membranes and for handling, manipulating and
characterising of ion channels and transporters in living cells; Medical apparatus and instruments for use in laboratories and in the pharmaceutical
and biochemical industries, namely, patch clamp apparatus and instruments for functional characterisation of living cells, and for measuring and
monitoring of chemical and biochemical processes in cell membranes and for handling, manipulating and characterising ion channels and
transporters in living cells and for microarray based and high throughput screening; all of the foregoing excluding spectrometers

Class 010 for Medical apparatus and instruments for use in laboratories and in the pharmaceutical and biochemical industries, namely, patch
clamp apparatus and instruments for functional characterisation of living cells, and for measuring and monitoring of chemical and biochemical
processes in cell membranes and for handling, manipulating and characterising ion channels and transporters in living cells and for microarray
based and high throughput screening; all of the foregoing excluding spectrometers

Filing Basis Section 66(a) , Request for Extension of Protection to the United States. Section 66(a) of the Trademark Act, 15 U.S.C. §1141f.

Applicant proposes to amend the following class of goods/services in the application:

Current: Class 042 for Scientific or industrial research, including research based on the screening of ion channels and transporters, research
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based on microarray technology, research based on high throughput screening technology, and research based on micro chip technology;
computer programming, including the programming of apparatus or instruments for measuring or monitoring of chemical or biochemical
processes in cell membranes, and for programming of apparatus or instruments for handling, manipulating and characterising ion channels and
transporters in living cells
Original Filing Basis:
Filing Basis Section 66(a) , Request for Extension of Protection to the United States. Section 66(a) of the Trademark Act, 15 U.S.C. §1141f.

Proposed:

Tracked Text Description: Scientific or industrial research, including research based on the screening of ion channels and transporters, research
based on microarray technology, research based on high throughput screening technology, and research based on micro chip technology; 
Scientific research and industrial research for use in laboratories and in the pharmaceutical and biochemical industries, namely, research based on
the screening of ion channels and transporters, research based on microarray technology, research based on high throughput screening
technology, and research based on microchip technology; computer programming, including the programming of apparatus or instruments for
measuring or monitoring of chemical or biochemical processes in cell membranes, and for programming of apparatus or instruments for
handling, manipulating and characterising ion channels and transporters in living cells; computer programming, namely the programming of
apparatus and instruments for the measuring or monitoring of chemical and biochemical processes in cell membranes, and for the programming
of apparatus or instruments for handling, manipulating and characterising ion channels and transporters in living cells.

Class 042 for Scientific research and industrial research for use in laboratories and in the pharmaceutical and biochemical industries, namely,
research based on the screening of ion channels and transporters, research based on microarray technology, research based on high throughput
screening technology, and research based on microchip technology; computer programming, namely the programming of apparatus and
instruments for the measuring or monitoring of chemical and biochemical processes in cell membranes, and for the programming of apparatus or
instruments for handling, manipulating and characterising ion channels and transporters in living cells.

Filing Basis Section 66(a) , Request for Extension of Protection to the United States. Section 66(a) of the Trademark Act, 15 U.S.C. §1141f.

ADDITIONAL STATEMENTS 

Significance of wording, letter(s), or numeral(s)

QUBE appearing in the mark has no significance nor is it a term of art in the relevant trade or industry or as used in connection with the
goods/services/collective membership organization listed in the application, or any geographical significance.

SIGNATURE(S)

Response Signature

Signature: /Robert P. Felber, Jr./     Date: 11/25/2015
Signatory's Name: Robert P. Felber, Jr.
Signatory's Position: Attorney of record, Tennessee bar member

Signatory's Phone Number: (615) 850-8741

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which
includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the owner's/holder's attorney
or an associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent
not currently associated with his/her company/firm previously represented the owner/holder in this matter: (1) the owner/holder has filed or is
concurrently filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior
representative to withdraw; (3) the owner/holder has filed a power of attorney appointing him/her in this matter; or (4) the owner's/holder's
appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.
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 IN THE UNITED STATES PATENT 

AND TRADEMARK OFFICE 

 

IN RE  ) 

APPLICATION OF: Sophion Bioscience A/S  ) Trademark Attorney: 

  )  

MARK: QUBE   ) Kristin M. Dahling 

 (standard characters) ) Law Office 105 

  ) 

CLASSES: 9, 10 and 42 ) 

  ) 

SERIAL NO.: 79165038 ) 

  ) 

INTERNATIONAL  ) 

REGISTRATION   ) 

NO.:                                    1246746  ) 

  ) 

FILED:  November 21, 2015 ) 

 ) 

_______________________________________________ )      

 

SUBMITTED VIA TEAS 

COMMISSIONER FOR TRADEMARKS 

P.O. BOX 1451 

ALEXANDRIA, VIRGINIA 22313-1451 

 

RESPONSE TO OFFICE ACTION DATED JUNE 3, 2015  

 

 In response to the office action dated June 3, 2015 (the “Office Action”), pertaining to the 

above-referenced application (the “Application”), we submit the following on behalf of Sophion 

Bioscience A/S (the “Applicant”). 

 

 In the Office Action, the examining attorney has refused registration under Section 2(d) 

on grounds that the Applicant’s mark QUBE (the “Applicant Mark”) is likely to be confused 

with U.S. Registration No. 4589136 for the mark QUBE owned by Spacelabs Healthcare, LLC 

(the “Spacelabs Mark”), U.S. Registration No. 4544171 for the mark QUBE owned by Bruker 

Corporation (the “Bruker Mark”), and U.S. Registration No. 4009246 for the mark QUBE owned 

by Prostat Corporation (the “Prostat Mark”).  

 

 The examining attorney has also noted the prior pending applications to register the 

marks QUBE shown in U.S. Serial No. 86519122, QUBE GLOBAL SOFTWARE shown in U.S. 

Serial No. 86296110, SMARTQUBE shown in U.S. Serial No. 86279094, QUBE shown in U.S. 

Serial No. 86366215, QUBE shown in U.S. Serial No. 85918034, and POWERQUBE shown in 

U.S. Serial No. 85863184 (collectively, the “Pending Prior Applications”).  
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 Since the time that the examining attorney issued the Office Action, two of the prior 

pending applications matured to registration, namely, QUBE GLOBAL SOFTWARE (U.S. 

Serial No. 86296110; U.S. Reg. No. 4775416) owned by Qube Global Software Ltd. (the “QGS 

Mark”) and SMARTQUBE (U.S. Serial No. 86279094; U.S. Reg. No. 4767161) owned by 

Quatro Electronics Holdings Ltd. (the “Quatro Electronics Mark”).  These two registrations, 

along with the aforementioned Spacelabs Mark, Bruker Mark, and Prostat Mark are referred to, 

collectively, as the “Prior Registrations.” 

 

The examining attorney has also requested that the Applicant clarify the identification of 

goods and services for Classes 9, 10 and 42.  Finally, the examining attorney has inquired 

whether the term “QUBE” has any meaning or significance in the industry in which the goods 

and services are manufactured/provided and if the term is a “term of art” within the Applicant’s 

industry. 

 

 Applicant addresses each of these issues below. 

 

I. Section 2(d) Likelihood of Confusion Refusal 

The examining attorney has refused registration of the Applicant Mark because she 

believes that there is a likelihood of confusion under Section 2(d) with the Prior Registrations.  

Applicant believes that consumer confusion is unlikely considering the numerous differences 

between the Applicant Mark and the Prior Registrations, as discussed below with respect to each. 

As an initial matter, while one of the principal factors to consider in determining whether 

there is a likelihood of confusion is similarity of the marks, a finding of phonetic or visual 

similarity alone does not mean that the marks are confusingly similar.  In re Lamson Oil Co., 6 

USPQ 2d 1041, 1042 n.4 (TTAB 1988).  Other factors must be considered in determining 

whether consumer confusion is likely, including the similarity of the goods covered by the 

respective marks and the activities surrounding their marketing.  In re E. I. du Pont de Nemours 

& Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973).   

In determining the issue of likelihood of confusion, the Board and the Courts “assess the 

‘context in which [the products/services] are found and consider the totality of factors that could 

cause confusion among prospective purchasers.’”  Nature’s Best, Inc. v. Ultimate Nutrition, Inc., 

323 F. Supp. 2d 429, 431 (E.D.N.Y. 2004) (citing Streetwise Maps, Inc. v. Vandam, Inc., 159 

F.3d 739, 744 (2d Cir. 1998) and quoting Gruner & Jahr USA Publishing v. Meredith 

Corporation, 991 F.2d 1071, 1078 (2d Cir. 1993)).  The question is the “overall impression” of 

the marks in the context in which they are presented.  Gruner, 991 F.2d at 1078. 

Indeed, regarding the issue of likelihood of confusion, all circumstances surrounding the 

sale of the goods and/or services are considered.  Industrial Nucleonics Corp. v. Hinde, 475 F.2d 

1197, 177 USPQ 386 (C.C.P.A. 1973).  These circumstances include the marketing channels, 

identity of the prospective purchasers and degree of similarity between the goods.  Id. 

In situations where a Section 2(d) refusal is based on “closely related” goods/services, the 

Board and the Courts have found in favor of applicants where the overlap is de minimis or lacks 
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clear and convincing evidentiary support. In re Coors, 343 F.3d 1340, 68 USPQ 2d 1059 (Fed. 

Cir. 2003) (rev’g TTAB affirmance of refusal to register an application for BLUE MOON & 

Design for beer based on a Sec. 2(d) rejection from a registration for BLUE MOON & Design 

for restaurant services);  In re Broadway Chicken, 38 USPQ 2d 1559 (TTAB 1996) (rev’g refusal 

to register an application for BROADWAY CHICKEN for restaurant services based on a Sec. 

2(d) rejection from a registration for BROADWAY PIZZA for restaurant and bar services). 

In light of aforementioned precedent and argument below, Applicant respectfully 

requests that the examining attorney withdraw her likelihood of confusion objection. 

A. Prior Registrations 

1. The Applicant Mark is Not Confusingly Similar to the Spacelabs Mark. 

 Although the examining attorney asserts that a likelihood of confusion exists between the 

Applicant Mark and the Spacelabs Mark,
1
 Applicant respectfully submits that confusion is 

unlikely for numerous reasons.  

  

 First, the goods differ significantly.  Applicant submits that its amended Identification of 

Goods clarifies these differences, which may not have been apparent upon its initial submission.   

 

 Class 9 of the registration for the Spacelabs Mark covers computer hardware and 

software for patient care in the medical field.  Conversely, Applicant’s amended 

Identification of Goods in Class 9 is expressly limited to the pharmaceutical and 

biochemical industries and covers “patch clamp apparatus and instruments for measuring 

and monitoring of chemical and biochemical processes in cell membranes and for 

handling, manipulating and characterising ion channels and transporters in living cells, 

and for microarray based and high throughput screening . . . .”  Thus, Applicant’s 

identified goods (as clarified by amendment) differ markedly from those identified for the 

Spacelabs Mark.  

 

 Class 10 of the registration for the Spacelabs Mark covers patient medical monitors and 

devices, “all for medical use.”  Review of the Spacelab Mark’s identified goods indicates 

that these monitors may accurately be characterized as “bedside monitors.”  Conversely, 

Applicant’s amended Identification of Goods in Class 10 is expressly limited to the 

pharmaceutical and biochemical industries and covers “patch clamp apparatus and 

instruments for functional characterisation of living cells, and for measuring and 

monitoring of chemical and biochemical processes in cell membranes and for handling, 

manipulating and characterising ion channels and transporters in living cells and for 

microarray based and high throughput screening . . . .”  As clear from the foregoing 

description of Applicant’s goods, they are not “bedside monitors,” nor are they otherwise 

similar or related to the goods identified in Class 10 of the Spacelabs Mark.   

 

                                               
1 Attached as Exhibit A is the TESS print-out for the Spacelabs Mark.   
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Second, the goods travel in different trade channels, as a result of their significant 

differences, as well as each Identification of Goods expressly limiting the goods to separate 

industries.  If goods and services of two parties are offered to different classes of buyers, 

confusion is less likely than if two parties offered their goods and services through the same 

channel of distribution.  MCCARTHY ON TRADEMARKS AND UNFAIR COMPETITION § 24:51.
2
  

Applicant submits that its pharmaceutical equipment that measures and monitors “chemical and 

biochemical processes in cell membranes” does not travel in the same trade channel as 

Spacelabs’ bedside monitors, nor would their purchasers expect them to do so.   

Third, the relevant purchasers of both parties’ goods are sophisticated – purchasers of 

goods under the Spacelabs Mark would be companies in the medical industry, such as hospitals 

and healthcare corporations, with purchasing decisions most likely made by individuals whose 

function is to purchase patient medical equipment.  Purchasers of goods and services under the 

Applicant Mark would be pharmaceutical companies, with purchasing decisions most likely 

made by individuals whose function is to purchase pharmaceutical equipment and services.  Such 

sophisticated purchasers are unlikely to confuse a bedside monitor with pharmaceutical 

equipment that measures and monitors “chemical and biochemical processes in cell membranes” 

or, therefore, the source of those goods.  

Fourth, the Spacelabs Mark registered without its examining attorney citing any of the 

Prior Registrations against it, evidencing that the PTO has not considered the Prior Registrations  

– also containing “QUBE” and cited against Applicant’s Mark – to be confusingly similar to the 

Spacelabs Mark.  Applicant submits that the PTO’s practice of not citing Prior Registrations 

against one another – let alone refusing registration on the presence of any of them on the 

Principal Register or as prior pending applications – strongly supports a finding that the 

Applicant Mark is not confusingly similar to the Spacelabs Mark or any of the Prior 

Registrations. 

Accordingly, the Spacelabs Mark is unlikely to be confused with the Applicant Mark and 

should not pose a bar to registration. 

2. The Applicant Mark is Not Confusingly Similar to the Bruker Mark. 

 Although the examining attorney asserts that a likelihood of confusion exists between the 

Applicant Mark and the Bruker Mark,
3
 Applicant respectfully submits that confusion is unlikely 

for numerous reasons.  

  

                                               
2 For example, no likelihood of confusion was held to exist between two producers of records under the UPTOWN 

label because one party was selling “forgotten” jazz records and the other was selling “rap” recordings; such 

recordings are not in the same channel of trade because they are featured in different parts of record stores.  

Sunenblick v. Harrell, 895 F. Supp. 616, 629 (S.D.N.Y. 1995), aff’d 101 F.3d 684 (2nd Cir. 1996).   
3 Attached as Exhibit B is the TESS print-out for the Bruker Mark.   
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 First, the goods differ significantly.  Applicant submits that its amended Identification of 

Goods clarifies these differences, which may not have been apparent upon its initial submission.  

The registration for the Bruker Mark consists of one good in one class, namely, “Mass-

spectrometers” in Class 9.  Applicant’s Identification of Goods and Services does not identify 

“mass-spectrometers;” indeed, Applicant’s amended Identification of Goods for Class 9 

expressly excludes all spectrometers. 

 

Second, the relevant purchasers of both parties’ goods are sophisticated.  The ordinary 

consumer does not purchase a “mass-spectrometer;” rather, a highly sophisticated consumer 

would purchase such a device.  Further, purchasers of goods and services under the Applicant 

Mark would be pharmaceutical companies, with purchasing decisions most likely made by 

individuals whose function is to purchase pharmaceutical equipment and services.  Such 

sophisticated purchasers are unlikely to confuse “mass-spectrometers” with Applicant’s goods 

and services, which expressly exclude all spectrometers, and, therefore, unlikely to confuse the 

sources of those goods.  

Third, the Bruker Mark registered without its examining attorney citing any of the Prior 

Registrations against it, evidencing that the PTO has not considered the Prior Registrations  – 

also containing “QUBE” and cited against Applicant’s Mark – to be confusingly similar to the 

Bruker Mark.  Applicant submits that the PTO’s practice of not citing Prior Registrations against 

one another – let alone refusing registration on the presence of any of them on the Principal 

Register or as prior pending applications – strongly supports a finding that the Applicant Mark is 

not confusingly similar to the Bruker Mark or any of the Prior Registrations. 

Accordingly, the Bruker Mark is unlikely to be confused with the Applicant Mark and 

should not pose a bar to registration. 

3. The Applicant Mark is Not Confusingly Similar to the Prostat Mark. 

 Although the examining attorney asserts that a likelihood of confusion exists between the 

Applicant Mark and the Prostat Mark,
4
 Applicant respectfully submits that confusion is unlikely 

for numerous reasons.  

  

 First, the goods differ significantly.  Applicant submits that its amended Identification of 

Goods clarifies these differences.  The registration for the Prostat Mark consists of one good in 

one class, namely, “electric outlet receptacles for providing direct contact to equipment ground.”  

Review of the Prostat website evidences that, in layman’s terms, this identified good is a three-

prong electrical outlet that plugs a metal ground prong into an electrical outlet.
5
  Applicant’s 

Identification of Goods and Services does not identify electrical outlet receptacles.  Rather, the 

Applicant Mark identifies research services and patch clamp instruments for the pharmaceutical 

and biochemical industries, which Applicant respectfully submits are very different from 

Prostat’s identified product. 

                                               
4 Attached as Exhibit C is the TESS print-out for the Prostat Mark.   
5 See Exhibit D, http://www.prostatcorp.com/esd-common-point-ground (showing Prostat’s QUBE electric outlet 

receptacle). 
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Second, the goods travel in different trade channels as a result of their significant 

differences.  If goods and services of two parties are offered to different classes of buyers, 

confusion is less likely than if two parties offered their goods and services through the same 

channel of distribution.  MCCARTHY § 24:51.
  
Prostat is selling electrical hardware such as one 

might find in an aisle at Home Depot.  Prostat’s website provides that its products are only sold 

directly from Prostat or from ESDCheck.com, Amazon.com, or Stanleysupplyservices.com.
6
  

Conversely, Applicant is selling goods and services to the pharmaceutical industry and, 

accordingly, not through any of these websites.  In short, Applicant submits that these products 

do not travel in the same trade channel, nor would their purchasers expect them to do so.   

Third, the relevant purchasers of both parties’ goods are sophisticated – purchasers of 

goods under the Prostat Mark would be electricians or individuals knowledgeable regarding the 

grounding of electrical current.  Purchasers of goods and services under the Applicant Mark 

would be pharmaceutical companies, with purchasing decisions most likely made by individuals 

whose function is to purchase pharmaceutical equipment and services.  Such sophisticated 

purchasers are unlikely to confuse an electrical outlet receptacle with pharmaceutical equipment 

that measures and monitors “chemical and biochemical processes in cell membranes” or, 

therefore, the sources of those goods.  

Fourth, the Prostat Mark (which is the earliest filed registration cited by the examining 

attorney) has not been cited against any of the Prior Registrations, evidencing that the PTO has 

not considered the Prior Registrations  – also containing “QUBE” and cited against Applicant’s 

Mark – to be confusingly similar to the Prostat Mark.  Applicant submits that the PTO’s practice 

of not citing Prior Registrations against one another – let alone refusing registration on the 

presence of any of them on the Principal Register or as prior pending applications – strongly 

supports a finding that the Applicant Mark is not confusingly similar to the Prostat Mark or any 

of the Prior Registrations. 

Accordingly, the Prostat Mark is unlikely to be confused with the Applicant Mark and 

should not pose a bar to registration. 

4. The Applicant Mark is Not Confusingly Similar to the QGS Mark. 

 Although the examining attorney asserts that a likelihood of confusion exists between the 

Applicant Mark and the QGS Mark,
7
 Applicant respectfully submits that confusion is unlikely 

for numerous reasons.  

  

 First, the marks differ in sound and appearance, with the Applicant Mark being “QUBE” 

and the QGS Mark being “QUBE GLOBAL SOFTWARE” & Design.     

 

                                               
6 See Exhibit E, http://www.prostatcorp.com/contact/where-to-buy.asp (screenshot from Prostat’s “Where to Buy 

Prostat” webpage).   
7 Attached as Exhibit F is the TESS print-out for the QGS Mark.   
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 Second, the goods differ significantly.  Applicant submits that its amended Identification 

of Goods clarifies these differences, which may not have been apparent upon its initial 

submission.   

 

 Class 9 of the registration for the QGS Mark covers: (a) computers, and (b) computer 

software, computer programs, and downloadable publications, limited to the “field of 

facilities management and management of real property and real estate.”  Conversely, 

Applicant’s amended Identification of Goods in Class 9 is expressly limited to the 

pharmaceutical and biochemical industries and covers “patch clamp apparatus and 

instruments for measuring and monitoring of chemical and biochemical processes in cell 

membranes and for handling, manipulating and characterising ion channels and 

transporters in living cells, and for microarray based and high throughput screening . . . .”   

Thus, Applicant’s identified goods (as clarified by amendment) differ markedly from 

those identified for the QGS Mark.  The identified goods for the QGS Mark also do not 

relate to the patch clamp apparatus identified in Applicant’s Class 10. 

 

 Class 41 of the registration for the QGS Mark covers computer and software training and 

Class 42 covers design, consultancy, installation, maintenance, and repair of computers 

and computer software.  As expressly stated in the Identification of Services for both 

classes, “all of the aforesaid services relating to facilities management and management 

of property and real estate.”  Conversely, Class 42 of Applicant’s amended Identification 

of Services covers different services, namely scientific research and industrial research, 

as well as computer programming for apparatus and instruments for measuring and 

monitoring chemical or biochemical processes in cell membranes.  Further, as expressly 

stated in Applicant’s Identification of Services for Class 42, the identified services are 

limited to laboratories, the pharmaceutical industry, and the biochemical industry.  Thus, 

Applicant’s services differ markedly from those identified for the QGS Mark.  

 

Third, the goods travel in different trade channels as a result of their significant 

differences, as well as each Identification of Goods expressly limiting the goods to separate 

industries.  If goods and services of two parties are offered to different classes of buyers, 

confusion is less likely than if two parties offered their goods and services through the same 

channel of distribution.  MCCARTHY § 24:51.  Applicant respectfully submits that QGS’s goods 

and services relating to “facilities management and management of property and real estate” do 

not travel in the same trade channel as Applicant’s goods and services for the pharmaceutical and 

biochemical industries, nor would their purchasers expect them to do so.   

Fourth, the relevant purchasers of both parties’ goods are sophisticated – purchasers of 

goods under the QGS Mark would be property management companies knowledgeable regarding 

real estate and property management.  Purchasers of goods and services under the Applicant’s 

Mark would be pharmaceutical companies, with purchasing decisions most likely made by 

individuals whose function is to purchase pharmaceutical equipment and services.  Such 

sophisticated purchasers are unlikely to confuse property management software with 

pharmaceutical equipment that measures and monitors “chemical and biochemical processes in 

cell membranes,” or confuse the sources of such services.  
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Fifth, the QGS Mark registered without its examining attorney citing any of the Prior 

Registrations against it, evidencing that the PTO has not considered the Prior Registrations  – 

also containing “QUBE” and cited against Applicant’s Mark – to be confusingly similar to the 

QGS Mark.  Applicant submits that the PTO’s practice of not citing Prior Registrations against 

one another – let alone refusing registration on the presence of any of them on the Principal 

Register or as prior pending applications – strongly supports a finding that the Applicant Mark is 

not confusingly similar to the QGS Mark or any of the Prior Registrations. 

Accordingly, the QGS Mark is unlikely to be confused with the Applicant Mark and 

should not pose a bar to registration. 

5. The Applicant Mark is Not Confusingly Similar to the Quatro Electronics Mark. 

 Although the examining attorney asserts that a likelihood of confusion exists between the 

Applicant Mark and the Quatro Electronics Mark,
8
 Applicant respectfully submits that confusion 

is unlikely for numerous reasons.  

  

 First, the marks differ in sound and appearance, with Applicant’s Mark being “QUBE” 

and the Quatro Electronics’ Mark being “SMARTQUBE”.     

 

 Second, the goods differ significantly.  Applicant submits that its amended Identification 

of Goods clarifies these differences.  The registration for the Quatro Electronics Mark consists 

of: (a) surveillance, security, and safety equipment, such as surveillance cameras, burglar alarms, 

and fire alarms, in Class 9; (b) installation, maintenance, and removal services related to the 

Class 9 goods, in Class 37; and (c) security services, in Class 45.  Applicant’s Identification of 

Goods and Services does not identify any of the same goods or services as covered by the Quatro 

Electronics Mark, nor any related goods and services. Applicant’s Mark identifies research 

services and patch clamp instruments for the pharmaceutical and biochemical industries, which 

Applicant respectfully submits are very different from Quatro Electronics’ identified products 

and services. 

 

Third, the goods travel in different trade channels, as a result of their significant 

differences.  If goods and services of two parties are offered to different classes of buyers, 

confusion is less likely than if two parties offered their goods and services through the same 

channel of distribution.  MCCARTHY § 24:51.  Respectfully, Quatro Electronic’s surveillance 

cameras, burglar alarms, fire alarms, and related services for those products are not sold in the 

same trade channel as Applicant’s goods and services for the pharmaceutical and biochemical 

industries.  Applicant submits that the purchasers of these goods and services also would not 

expect such products to travel in the same trade channels.   

Fourth, the relevant purchasers of both parties’ goods are sufficiently sophisticated to 

understand that Quatro Electronics’ security equipment and services, on the one hand, and 

Applicant’s pharmaceutical/biochemical goods and services, on the other hand, originate from 

different sources. 

                                               
8 Attached as Exhibit G is the TESS print-out for the Quatro Electronics Mark.   
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Fifth, the Quatro Electronics Mark registered without its examining attorney citing any of 

the Prior Registrations against it, evidencing that the PTO has not considered the Prior 

Registrations  – also containing “QUBE” and cited against Applicant’s Mark – to be confusingly 

similar to the Quatro Electronics Mark.  Applicant submits that the PTO’s practice of not citing 

Prior Registrations against one another – let alone refusing registration on the presence of any of 

them on the Principal Register or as prior pending applications – strongly supports a finding that 

the Applicant Mark is not confusingly similar to the Quatro Electronics Mark or any of the Prior 

Registrations. 

Accordingly, the Quatro Electronics Mark is unlikely to be confused with the Applicant 

Mark and should not pose a bar to registration. 

B. Pending Prior Applications 

 The examining attorney cited prior pending application Serial No. 86366215 as posing a 

potential hurdle to registration of Applicant’s Mark.  Applicant notes that, according to the PTO 

database, application Serial No. 86366215 was abandoned on October 19, 2015 for failure to file 

a statement of use.
9
 

 

II. Identification of Goods and Services 

 Modification of Identification of Good for Class 9  

 In response to the request of the examining attorney, Applicant requests that the Class 9 

identification of goods be amended to read as follows: 

 

Scientific, electrical or and optical apparatus or and instruments for use in 

laboratories, in pharmacology, and in the pharmaceutical and biochemical 

industries, including namely, patch clamp apparatus or and instruments for 

measuring or and monitoring of chemical or and biochemical processes in cell 

membranes, and for handling, manipulating and characterising ion channels and 

transporters in living cells, and for microarray based screening, and for high 

throughput screening; all of the foregoing excluding spectrometers 

 

 Modification of Identification of Good for Class 10 

 In response to the request of the examining attorney, Applicant requests that the Class 10 

identification of goods be amended to read as follows: 

 

                                               
9 Attached as Exhibit H is the TESS print-out for prior pending application Serial No. 86366215.   
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Medical apparatus or and instruments for use in laboratories and in the 

pharmaceutical and biochemical industries, including namely, patch clamp 

apparatus or and instruments for functional characterisation of living cells, and 

for measuring or and monitoring of chemical or and biochemical processes in 

cell membranes and for handling, manipulating and characterising ion channels 

and transporters in living cells and for microarray based and high throughput 

screening; all of the foregoing excluding spectrometers 

 

 Modification of Identification of Good for Class 42 

 

 In response to the request of the examining attorney, Applicant requests that the Class 42 

identification of services be amended to read as follows: 

 

Scientific research or and industrial research for use in laboratories and in the 

pharmaceutical and biochemical industries, including namely, research based 

on the screening of ion channels and transporters, research based on microarray 

technology, research based on high throughput screening technology, and 

research based on microchip technology; computer programming, including 

namely the programming of apparatus or and instruments for the measuring or 

monitoring of chemical and biochemical processes in cell membranes, and for the 

programming of apparatus or instruments for handling, manipulating and 

characterising ion channels and transporters in living cells. 

 

III. Significance  

 The term QUBE is a fanciful term with no known significance in the industry for the 

goods and services covered by this application.  

 

IV. Conclusion 

Applicant submits that it has responded fully to all of the examining attorney’s concerns 

stated in the Office Action and, for all of the foregoing reasons, Applicant respectfully requests that 

the examining attorney withdraw the refusal of registration and approve the mark for publication in 

the Official Gazette of the United States Patent and Trademark Office. 

 

 Should you have questions regarding the foregoing or require additional information, please 

contact the undersigned. 
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Respectfully submitted, 

/Robert P. Felber, Jr./ 

Robert P. Felber, Jr. 

WALLER LANSDEN DORTCH & DAVIS, LLP 

511 Union Street, Suite 2700 

Nashville, Tennessee 37219 

Tel: (615) 850-8741 

Fax: (615) 244-6804 

E-Mail: robert.felber@wallerlaw.com 

        

Attorney for Applicant 

 

Dated:  November 25, 2015 
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Under the Paperwork Reduction Act of 1995 no persons are required to respond to a collection of information unless it displays a valid OMB control number. 
PTO Form 1957 (Rev 10/2011)

OMB No. 0651-0050 (Exp 07/31/2017)

Response to Office Action

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 86863078

LAW OFFICE

ASSIGNED
LAW OFFICE 107

MARK SECTION

MARK http://tmng-al.uspto.gov/resting2/api/img/86863078/large

LITERAL ELEMENT QUBE

STANDARD

CHARACTERS
YES

USPTO-GENERATED

IMAGE
YES

MARK STATEMENT The mark consists of standard characters, without claim to any particular font style, size or color.

ARGUMENT(S)

Please see the actual argument text attached within the Evidence section.

EVIDENCE SECTION

        EVIDENCE FILE NAME(S)

       ORIGINAL PDF FILE evi_66162186115-20161026134716629049_._Argument.pdf

       CONVERTED PDF

FILE(S)

       (4 pages)

\\TICRS\EXPORT17\IMAGEOUT17\868\630\86863078\xml2\ROA0002.JPG

        \\TICRS\EXPORT17\IMAGEOUT17\868\630\86863078\xml2\ROA0003.JPG

        \\TICRS\EXPORT17\IMAGEOUT17\868\630\86863078\xml2\ROA0004.JPG

        \\TICRS\EXPORT17\IMAGEOUT17\868\630\86863078\xml2\ROA0005.JPG

       ORIGINAL PDF FILE evi_66162186115-20161026134716629049_._qube-brochure__Ex_A_.pdf

       CONVERTED PDF

FILE(S)

       (2 pages)

\\TICRS\EXPORT17\IMAGEOUT17\868\630\86863078\xml2\ROA0006.JPG

        \\TICRS\EXPORT17\IMAGEOUT17\868\630\86863078\xml2\ROA0007.JPG

       ORIGINAL PDF FILE evi_66162186115-20161026134716629049_._QUBE_Info_Website_Printout__Ex_B_.pdf

       CONVERTED PDF

FILE(S)

       (2 pages)

\\TICRS\EXPORT17\IMAGEOUT17\868\630\86863078\xml2\ROA0008.JPG

        \\TICRS\EXPORT17\IMAGEOUT17\868\630\86863078\xml2\ROA0009.JPG

       ORIGINAL PDF FILE evi_66162186115-20161026134716629049_._Qube_Hospital_Setting_Video_from_Website__Ex_C_.pdf

       CONVERTED PDF

FILE(S)

       (1 page)

\\TICRS\EXPORT17\IMAGEOUT17\868\630\86863078\xml2\ROA0010.JPG

../evi_66162186115-20161026134716629049_._Argument.pdf
../ROA0002.JPG
../ROA0003.JPG
../ROA0004.JPG
../ROA0005.JPG
../evi_66162186115-20161026134716629049_._qube-brochure__Ex_A_.pdf
../ROA0006.JPG
../ROA0007.JPG
../evi_66162186115-20161026134716629049_._QUBE_Info_Website_Printout__Ex_B_.pdf
../ROA0008.JPG
../ROA0009.JPG
../evi_66162186115-20161026134716629049_._Qube_Hospital_Setting_Video_from_Website__Ex_C_.pdf
../ROA0010.JPG
../evi_66162186115-20161026134716629049_._QUBE_Vet_Office_Setting_Screenshot_from_Website__Ex_D_.pdf


       ORIGINAL PDF FILE evi_66162186115-20161026134716629049_._QUBE_Vet_Office_Setting_Screenshot_from_Website__Ex_D_.pdf

       CONVERTED PDF

FILE(S)

       (1 page)

\\TICRS\EXPORT17\IMAGEOUT17\868\630\86863078\xml2\ROA0011.JPG

       ORIGINAL PDF FILE evi_66162186115-20161026134716629049_._Qube_Website__Ex_E_.pdf

       CONVERTED PDF

FILE(S)

       (1 page)

\\TICRS\EXPORT17\IMAGEOUT17\868\630\86863078\xml2\ROA0012.JPG

       ORIGINAL PDF FILE evi_66162186115-20161026134716629049_._QUBE_Website__Ex_F_.pdf

       CONVERTED PDF

FILE(S)

       (1 page)

\\TICRS\EXPORT17\IMAGEOUT17\868\630\86863078\xml2\ROA0013.JPG

DESCRIPTION OF

EVIDENCE FILE
Argument and Exhibits A-F referenced therein.

GOODS AND/OR SERVICES SECTION (current)

INTERNATIONAL CLASS 010

DESCRIPTION

Anesthesia administering and critical care equipment, namely, non-rebreathing, heated and non-heated anesthesia mask system

FILING BASIS Section 1(a)

        FIRST USE

ANYWHERE DATE
At least as early as 01/01/2013

        FIRST USE IN

COMMERCE DATE
At least as early as 01/01/2013

GOODS AND/OR SERVICES SECTION (proposed)

INTERNATIONAL CLASS 010

TRACKED TEXT DESCRIPTION

Anesthesia administering and critical care equipment, namely, non-rebreathing, heated and non-heated anesthesia mask system; Anesthesia
administering and critical care equipment, namely, non-rebreathing, heated and non-heated anesthesia units for use in the care of non-human
animals exclusively.

FINAL DESCRIPTION

Anesthesia administering and critical care equipment, namely, non-rebreathing, heated and non-heated anesthesia units for use in the care of
non-human animals exclusively.

FILING BASIS Section 1(a)

       FIRST USE

ANYWHERE DATE
At least as early as 01/01/2013

       FIRST USE IN

COMMERCE DATE
At least as early as 01/01/2013

SIGNATURE SECTION

RESPONSE SIGNATURE /Ronald J. Kisicki/

SIGNATORY'S NAME Ronald J. Kisicki, Esq.

SIGNATORY'S POSITION Attorney of Record, AZ bar member

SIGNATORY'S PHONE

NUMBER
585-987-2800

DATE SIGNED 10/26/2016

AUTHORIZED

SIGNATORY
YES

../evi_66162186115-20161026134716629049_._QUBE_Vet_Office_Setting_Screenshot_from_Website__Ex_D_.pdf
../ROA0011.JPG
../evi_66162186115-20161026134716629049_._Qube_Website__Ex_E_.pdf
../ROA0012.JPG
../evi_66162186115-20161026134716629049_._QUBE_Website__Ex_F_.pdf
../ROA0013.JPG


FILING INFORMATION SECTION

SUBMIT DATE Wed Oct 26 13:55:32 EDT 2016

TEAS STAMP

USPTO/ROA-XX.XXX.XXX.XXX-
20161026135532969361-8686
3078-570e263acc443c78cafd
ea6d3cab7ccd11fcb24edb595
631ff3baa4799c22128-N/A-N
/A-20161026134716629049

Under the Paperwork Reduction Act of 1995 no persons are required to respond to a collection of information unless it displays a valid OMB control number. 
PTO Form 1957 (Rev 10/2011)

OMB No. 0651-0050 (Exp 07/31/2017)

Response to Office Action

To the Commissioner for Trademarks:

Application serial no. 86863078 QUBE(Standard Characters, see http://tmng-al.uspto.gov/resting2/api/img/86863078/large) has been amended as
follows:

ARGUMENT(S)

In response to the substantive refusal(s), please note the following:

Please see the actual argument text attached within the Evidence section.

EVIDENCE

Evidence in the nature of Argument and Exhibits A-F referenced therein. has been attached.
Original PDF file:

evi_66162186115-20161026134716629049_._Argument.pdf
Converted PDF file(s) ( 4 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4
Original PDF file:

evi_66162186115-20161026134716629049_._qube-brochure__Ex_A_.pdf
Converted PDF file(s) ( 2 pages)
Evidence-1
Evidence-2
Original PDF file:

evi_66162186115-20161026134716629049_._QUBE_Info_Website_Printout__Ex_B_.pdf
Converted PDF file(s) ( 2 pages)
Evidence-1
Evidence-2
Original PDF file:

evi_66162186115-20161026134716629049_._Qube_Hospital_Setting_Video_from_Website__Ex_C_.pdf
Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_66162186115-20161026134716629049_._QUBE_Vet_Office_Setting_Screenshot_from_Website__Ex_D_.pdf
Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_66162186115-20161026134716629049_._Qube_Website__Ex_E_.pdf
Converted PDF file(s) ( 1 page)
Evidence-1

../evi_66162186115-20161026134716629049_._Argument.pdf
../ROA0002.JPG
../ROA0003.JPG
../ROA0004.JPG
../ROA0005.JPG
../evi_66162186115-20161026134716629049_._qube-brochure__Ex_A_.pdf
../ROA0006.JPG
../ROA0007.JPG
../evi_66162186115-20161026134716629049_._QUBE_Info_Website_Printout__Ex_B_.pdf
../ROA0008.JPG
../ROA0009.JPG
../evi_66162186115-20161026134716629049_._Qube_Hospital_Setting_Video_from_Website__Ex_C_.pdf
../ROA0010.JPG
../evi_66162186115-20161026134716629049_._QUBE_Vet_Office_Setting_Screenshot_from_Website__Ex_D_.pdf
../ROA0011.JPG
../evi_66162186115-20161026134716629049_._Qube_Website__Ex_E_.pdf
../ROA0012.JPG


Original PDF file:

evi_66162186115-20161026134716629049_._QUBE_Website__Ex_F_.pdf
Converted PDF file(s) ( 1 page)
Evidence-1

CLASSIFICATION AND LISTING OF GOODS/SERVICES

Applicant proposes to amend the following class of goods/services in the application:

Current: Class 010 for Anesthesia administering and critical care equipment, namely, non-rebreathing, heated and non-heated anesthesia mask
system
Original Filing Basis:
Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or licensee is
using the mark in commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark
was first used at least as early as 01/01/2013 and first used in commerce at least as early as 01/01/2013 , and is now in use in such commerce.

Proposed:

Tracked Text Description: Anesthesia administering and critical care equipment, namely, non-rebreathing, heated and non-heated anesthesia
mask system; Anesthesia administering and critical care equipment, namely, non-rebreathing, heated and non-heated anesthesia units for use in
the care of non-human animals exclusively.

Class 010 for Anesthesia administering and critical care equipment, namely, non-rebreathing, heated and non-heated anesthesia units for use in
the care of non-human animals exclusively.
Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or licensee is
using the mark in commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark
was first used at least as early as 01/01/2013 and first used in commerce at least as early as 01/01/2013 , and is now in use in such commerce.
SIGNATURE(S)

Response Signature

Signature: /Ronald J. Kisicki/     Date: 10/26/2016
Signatory's Name: Ronald J. Kisicki, Esq.
Signatory's Position: Attorney of Record, AZ bar member

Signatory's Phone Number: 585-987-2800

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which
includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the owner's/holder's attorney
or an associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent
not currently associated with his/her company/firm previously represented the owner/holder in this matter: (1) the owner/holder has filed or is
concurrently filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior
representative to withdraw; (3) the owner/holder has filed a power of attorney appointing him/her in this matter; or (4) the owner's/holder's
appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.

        

Serial Number: 86863078
Internet Transmission Date: Wed Oct 26 13:55:32 EDT 2016
TEAS Stamp: USPTO/ROA-XX.XXX.XXX.XXX-201610261355329
69361-86863078-570e263acc443c78cafdea6d3
cab7ccd11fcb24edb595631ff3baa4799c22128-
N/A-N/A-20161026134716629049
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