Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov
ESTTA Tracking number: ESTTA1053600

Filing date: 05/06/2020

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91255313

Party Defendant
Fox Restaurant Concepts LLC

Correspondence GLENN BACAL

Address BACAL LAW GROUP, P.C.

6991 EAST CAMELBACK ROAD, SUITE D-102
SCOTTSDALE, AZ 85251

glenn.bacal@bacalgroup.com, jamie.tuccio@bacalgroup.com,
kris.haley@bacalgroup.com

no phone number provided

Submission Answer

Filer's Name Glenn S. Bacal

Filer's email glenn.bacal@bacalgroup.com, kris.haley@bacalgroup.com

Signature /Glenn S. Bacal/

Date 05/06/2020

Attachments FOX RESTAURANT CONCEPTS Answer to Notice of Opposition against RK-

DA_53494-5027.pdf(54733 bytes )



http://estta.uspto.gov

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Vara Restaurant Concepts, LLC,
Opposer, Opposition No.: 91255313
App. Serial No.: 88502061

For the mark: RKDA
Fox Restaurant Concepts LLC

N N N N N N N N N N

Applicant.

ANSWER TO NOTICE OF OPPOSITION

Preliminary Statement

Applicant Fox Restaurant Concepts LLC (“Applicant”) hereby submits this Answer to the
Notice of Opposition filed by Vara Restaurant Concepts, LLC (“Opposer”) against Applicant’s
application to register RKDA (Ser. No. 88502061) (the “Application”) for restaurant services in

Class 43.

In its Notice of Opposition, Opposer indicated that it believes that it will be damaged if a
registration issues to Applicant for RKDA, on the basis that Opposer is using RKDA and RKDA
Kitchen as trademarks and that Opposer’s use of these is somehow prior to that of Applicant.
Applicant notes that its use of RKDA in connection with its restaurant services and its restaurant
business at its DOUGHBIRD restaurant began first with use on prominent signage at its restaurant
since at least as early as August 2018. August 2018 is before the claimed date of any administrative
filings for RKDA or RKDA Kitchen by Opposer. August 2018 is also long before Opposer ever
began offering any restaurant services under RKDA or RKDA Kitchen as marks, as the Opposer’s
RKDA Kitchen restaurant did not even open until the Fall of 2019. Nor was any use by Opposer

prior to the Fall of 2019 a use in connection with actual restaurant services that were being provided
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to any consumers. Applicant’s use of RKDA on signage and otherwise at its DOUGHBIRD
restaurant has continued to this day. In contrast, it is noted that Opposer’s restaurant RKDA Kitchen
permanently closed in 2020, and restaurant services are no longer being provided by Opposer under

RKDA or RKDA Kitchen. Opposer’s former site is now available for rent by others.

Answer to the Notice of Opposition

Applicant responds to the enumerated paragraphs in the Opposition as follows:

1. Opposer alleged in #1: Since as early as November 2018, Opposer has
continuously used the trademark “RKDA” and “RKDA Kitchen” (hereinafter referred to as
“Opposer’s Mark”) for restaurant services. Evidence of the use of Opposer’s Mark includes,
but is not limited to, Articles of Organization filed on November 13, 2018 (Ex. A), Facebook
posts and advertising beginning at least as early as June 21, 2019 (Ex. B), and Alcohol and
Beverage License Permit dated July 16, 2019 (Ex. C). Applicant responds to #1: Applicant
denies that there has been continuous use by Opposer of either RKDA or RKDA Kitchen as
a trademark since November 2018. Applicant denies that the Exhibits provide valid evidence
of use by Opposer of either RKDA or RKDA Kitchen as a mark since as early as November
2018. As to the remaining allegations, Applicant lacks knowledge about these allegations

and therefore denies them.

2. Opposer alleged in #2: The trademark sought to be registered by Applicant is
“RKDA” (hereinafter “Applicant’s Mark”) for the services of “Restaurant services.”
Applicant’s amended application dated November 8, 2019 indicates that its application is
submitted under Trademark Act Section 1(b) as an intent-to-use mark.  Opposer thus has prior

use of its mark. Applicant responds to #2: Applicant admits that the mark it seeks to register is
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RKDA for restaurant services. Applicant admits that it amended its application to 1(b) on

November 8, 2019. Applicant denies that Opposer has prior use of RKDA.

3. Opposer alleged in #3: Applicant’s Mark is confusingly similar to Opposer’s Mark.
More specifically, the mark “RKDA” sought to be registered by Applicant so resembles Opposer’s
prior use of the mark “RKDA” and “RKDA Kitchen” as to be likely, when applied to the goods
of Applicant, to create confusion, mistake and deception of the trade and purchasing public into
believing that Applicant’s restaurant services originate with or are otherwise sponsored by,
licensed by, or associated with Opposer, resulting in damages and detriment of Opposer and its
reputation. Registration would be contrary to Trademark Act Section 2(d). Applicant responds
to #3: Applicant denies all of the allegations in #3.

Affirmative Defenses

Under Rule 8 of the Federal Rules of Civil Procedure, Applicant reserves the right to raise
affirmative defenses based on discovery obtained in the case.

Prayer for Relief

Applicant requests that judgment in the Opposition be entered in favor of Applicant, that the
Opposition be dismissed with prejudice, and that Applicant’s application for RKDA be sent back

to the USPTO so that a Notice of Allowance can be issued by the USPTO.

Respectfully submitted this 6 day of May 2020.

By:__ /s/ Glenn S. Bacal
Glenn S. Bacal
BAcAaL LAw Group, P.C.
6991 E. Camelback Rd., Ste D-102
Scottsdale, AZ 85251
Email: glenn.bacal@bacalgroup.com
Telephone: 480.245.6233
Fax: 480.245.6231
Attorney for Applicant Fox Restaurant Concepts LLC
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Certificate of Transmission Pursuant to 37 C.F.R. § 2.119

Opposition No.: 91255313

Mark: RKDA

Applicant: Fox Restaurant Concepts LLC
Type of Filing: Answer to the Notice of Opposition

I hereby certify that this Answer to the Notice of Opposition is being filed electronically with
the United States Trademark Trial and Appeal Board 37 C.F.R. § 2.119.
I hereby further certify that this Answer to the Notice of Opposition is being sent via E-mail

to Opposer’s counsel:

LARRY A. DUNN

DENTON PETERSON, P.C.

1930 N. ARBOLEDA, SUITE 200

MESA, AZ 85213

UNITED STATES

E-mail: larry@dentonpeterson.com, elena(@dentonpeterson.com,
lindsey (@dentonpeterson.com

Attorney for Opposer Vara Restaurant Concepts, LLC

/s/ Glenn S. Bacal
Signature

May 6, 2020
Date
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