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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

TAB INVESTCO INC.,
Opposer,
V. Opposition No. 91255225
BLACK SHEEPSWAN,

Applicant.

APPLICANT’S ANSWER TO NOTICE OF OPPOSITION

In response to the Notice of Opposition (hereafter “Notice”) filed by TAB INVESTCO
INC. (hereafter “Opposer”) on April 12, 2020, the Applicant, BLACK SHEEPSWAN (hereafter
“Applicant”), answers the Notice identified above as follows:

1. Inresponse to the allegations of paragraph 1 of the Notice, the Applicant is without
knowledge.

2. Applicant admits that the BLACK SHEEPSWAN Application is owned by Black
Sheepswan Sole Proprietorship, which is composed of Michael Steven Bryant, and that
Applicant’s principal address is P.O. Box 7796, Atlanta, Georgia 30357. Any and all
other allegations contained within paragraph 2 are denied.

3. Inresponse to the allegations of paragraph 3 of the Notice, the Applicant is without
knowledge.

4. Inresponse to the allegations of paragraph 4 of the Notice, the Applicant is without
knowledge.

5. Inresponse to the allegations of paragraph 5 of the Notice, the Applicant is without

knowledge.



6.

10.

11.

12.

Applicant admits that on February 22, 2019, it filed U.S. Application No. 88/312,896 for
the mark BLACK SHEEPSWAN (with design) for use with “Men's clothing and fashion
accessories, namely, coats, shorts, shirts, pants, jeans, sweaters, jackets, t-shirts, knit tops,
vests, wind resistant jackets, jogging suits, sweatshirts, sweatpants, ski pants, mufflers as
neck scarves, headbands, belts, gloves, scarves, hosiery, socks, pajamas, robes,
underwear, undershirts, raincoats, headwear, ties, caps as headwear, and outerwear,
namely, hats; Women's clothing, namely, coats, jackets, wind resistant jackets, ski
jackets, rain coats, sweaters, t-shirts, knit tops; children's clothing, namely, coats, shorts,
shirts, pants, dress pants, jeans, sweaters, jackets, t-shirts, suits, knit tops, vests, wind
resistant jackets, jogging suits, sweatshirts, sweatpants, ski jackets, belts, headwear, caps
as headwear and outerwear, namely, hats” in International Class 025. Any and all
remaining allegations contained within Paragraph 6 of the Notice are denied.

Applicant admits that it signed a declaration concurrently with the filing of Application
No. 88/312,896. Any and all other allegations contained within Paragraph 7 of the
Notice are denied.

Applicant denies the allegations of paragraph 8 of the Notice.

Applicant denies the allegations of paragraph 9 of the Notice.

Applicant admits Application No. 88/312,896 was published on December 24, 2019.
Any and all other allegations contained within Paragraph 10 of the Notice are denied.

In response to the allegations of paragraph 11 of the Notice, the Applicant is without
knowledge.

In response to the allegations of paragraph 12 of the Notice, the Applicant is without

knowledge.



13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

Applicant admits that it has no such permission, consent, or license from the Opposer, but
denies that any such permission, consent, or license is required because the respective
marks are not confusingly similar. Any and all other allegations contained within
paragraph 13 are denied.

Applicant denies the allegations of paragraph 14 of the Notice.

Applicant denies the allegations of paragraph 15 of the Notice.

Applicant denies the allegations of paragraph 16 of the Notice.

Applicant denies the allegations of paragraph 17 of the Notice.

Affirmative Defenses

In further answer to the Notice, the Applicant asserts that:

First Affirmative Defense

Opposer’s Notice fails to state a claim upon which relief can be granted, and in particular,
fails to state legally sufficient grounds for sustaining the opposition.

Second Affirmative Defense

Upon information and belief, Opposer has no priority of use to the BLACK
SHEEPSWAN mark.

Third Affirmative Defense

Opposer’s claims are barred, in whole or in part, by the doctrines of estoppel,
acquiescence and waiver.

Fourth Affirmative Defense

Opposer’s claims are barred, in whole or in part, by the doctrine of laches.

Fifth Affirmative Defense

There is no similarity between Applicant’s mark and Opposer’s marks as to appearance.

Specifically, the Opposer’s marks are for THE BLACK SHEEP EVERY FAMILY HAS



23.

24.

25.

26.

27.

ONE. (with design) and THE BLACK SHEEP (as referenced in the Notice of
Opposition). In contrast, the Applicant’s mark is for BLACK SHEEPSWAN (with
design). Moreover, the pronunciation of the respective marks is completely different.
The respective marks also each employ different designs in connection with their literal
elements, further differentiating them.

Sixth Affirmative Defense

Purchasers of goods sold along with the relevant marks are careful and sophisticated, thus
making any confusion or mistake amongst potential overlapping consumers highly
unlikely.

Seventh Affirmative Defense

The respective trademarks, as appears on each party’s respective goods and services, do
not create the same or overall commercial impression when viewed separately by the
ordinary consumer.

Eighth Affirmative Defense

Ordinary Consumers would not confuse or conclude that the parties’ products share a
common source or affiliation or connection.

Ninth Affirmative Defense

On information and belief, Opposer’s goods are more expensive than that of the
Applicant; thus, Consumers are unlikely to purchase Opposer’s goods supposing they
derive from Applicant or vice versa.

Tenth Affirmative Defense

Opposer has no examples of any actual confusion amongst consumers with regards to

Applicant’s and Opposers’ respective marks.



Applicant reserves the right to amend this Answer to assert any additional affirmative
defenses arising from any applicable facts or law that may be revealed during discovery.

Relief Requested

WHEREFORE, the Applicant asks that this Opposition proceeding be dismissed forthwith.

By: /Francis John Ciaramella/
Francis John Ciaramella, Esq.
Florida Bar No. 111927

Francis John Ciaramella, PLLC
Counsel for the Applicant

110 Front Street

Suite 300

Jupiter, Florida 33477
Telephone No. (561) 295-7325
Facsimile No. (561) 295-7355

Dated: May 21, 2020



CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing Answer to Notice of Opposition
has been served on the following via email:

ANNE F. DOWNEY

HARTER SECREST & EMERY LLP
50 FOUNTAIN PLAZA SUITE 1000
BUFFALO, NY 14202

UNITED STATES
adowney@hselaw.com

By: /Francis John Ciaramella/
Francis John Ciaramella, Esq.
Florida Bar No. 111927

Dated: May 21, 2020



