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THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

CC Serve Corporation  
Opposer, 

v.  
Apex Bank 

Applicant. 

)
)
)
)
)
)
) 

Opposition No.: 91254295 
Mark: ASPIRE BANK & Design 
Application Nos.: 88573746, 88573752, 
88573752 

APPLICANT’S RESPONSE IN OPPOSITION TO OPPOSER’S MOTION FOR 
SUMMARY JUDGMENT 

 
 COMES NOW Applicant, Apex Bank, and in opposition to Opposer CC Serve 

Corporation’s pending Motion for Summary Judgment (“Motion”), states as follows: 

INTRODUCTION 

This matter is a classic example of overreaching by an opposer with very narrow trademark 

protection in connection with a limited type of services.  Opposer—who is not even using the 

ASPIRE mark in connection with credit card services—seeks to prevent Applicant from applying 

for a different mark, ASPIRE BANK, in connection with a different type of services, banking and 

financing services.   

Applicant has submitted three applications—Serial Nos. 88573746, 88573752, 

88573752—for the ASPIRE BANK (and Design) marks, each in connection with banking and 

financing services (collectively referred to herein as the “ASPIRE BANK mark”).  The applied-

for marks have virtually the same stylization, except that two of the applications claim different 

color combinations and one of the applications does not claim color.  

The absence of any likelihood of confusion is underscored by the Trademark Examiner’s 

approval of Applicant’s ASPIRE BANK applications over a letter of protest by Opposer without 

so much as even an Office Action.  In other words, the Trademark Examiner considered Opposer’s 
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ASPIRE registration and did not believe that there was any risk of confusion among consumers 

that would warrant further inquiry.  At a minimum, this suggests that reasonable persons could 

disagree on the issue of likelihood of confusion.  

Further, as set forth more specifically below, there are genuine disputes of fact as to the 

issues of standing, priority, and likelihood of confusion, all of which preclude summary judgment.  

Accordingly, the Board should deny Opposer’s Motion for Summary Judgment. 

LAW AND ARGUMENT 

A. Opposer has not met the standard for entry of summary judgment in its favor. 

Summary judgment is appropriate only in cases where the moving party establishes that 

there are no genuine issues of material fact which require resolution at trial and that it is entitled 

to judgment as a matter of law. Fed. R. Civ. P. 56(c).  An issue is material when its resolution 

would affect the outcome of the proceeding under governing law.  Anderson v. Liberty Lobby, Inc., 

477 U.S. 242, 248 (1986). A fact is genuinely in dispute if the evidence of record is such that a 

reasonable factfinder could return a verdict in favor of the nonmoving party.  Id.  The nonmoving 

party must be given the benefit of all reasonable doubt as to whether genuine issues of material 

fact exist, and the evidentiary record on summary judgment, and all inferences to be drawn from 

the undisputed facts, must be viewed in the light most favorable to the nonmoving party.  See 

Opryland USA, Inc. v. Great American Music Show, Inc., 970 F.2d 847, 23 USPQ2d 1471 (Fed. 

Cir. 1992); Olde Tyme Foods Inc. v. Roundy's Inc., 961 F.2d 200, 22 USPQ2d 1542 (Fed. Cir. 

1992). 

Opposer’s purported “Statement of Uncontroverted Facts” is largely incomplete and does 

not identify sufficient facts which would establish that it is entitled to summary judgment.  (See 

Opposer’s Mem., pp. 7-8).  Most notably, Opposer’s “Statement of Uncontroverted Facts” ignores 
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the genuine factual disputes relating to Opposer’s lack of use of its registered ASPIRE mark in 

connection with “credit card services” and the genuine factual disputes relating to the likelihood 

of confusion with respect to, at a minimum, (1) the degree of similarity or dissimilarity between 

the marks, (2) the degree of similarity or dissimilarity between Applicant’s services and Opposer’s 

services, (3) the degree of similarity or dissimilarity of established, likely-to-continue trade 

channels, (4) the conditions under which and buyers to whom sales are made, (5) the number and 

nature of similar marks in use on similar goods, and (6) the variety of goods on which a mark is or 

is not used.  It is Applicant’s position that the following facts are genuinely disputed: 

1. Opposer does not use and has never used the ASPIRE mark in connection with 
“credit card services.” 

2. Applicant’s ASPIRE BANK mark is different from Opposer’s ASPIRE mark in 
sound, appearance, and connotation, which eliminates any risk of confusion. 

3. Applicant’s applied-for “banking and financing services” are different from 
Opposer’s registered “credit card services,” which eliminates any risk of confusion. 

4. Applicant and Opposer use different trade channels, which eliminates any risk of 
confusion. 

5. Applicant’s and Opposer’s customers are different, and Applicant’s customers of 
banking and financing services use a high degree of care, which eliminates any risk 
of confusion. 

6. Opposer’s ASPIRE mark is weak in light of substantial third-party use of the word 
ASPIRE in connection with credit card services, as well as in connection with 
financial services more broadly, which eliminates any risk of confusion. 

These genuine factual disputes preclude the entry of summary judgment in Opposer’s 

favor.  See Dorpan, S.L. v. Hotel Melia, Inc., 728 F.3d 55, 66 (1st Cir. 2013) (“Because the 

likelihood of confusion analysis is a particularly fact-intensive one, resolving this issue on 

summary judgment is disfavored.”); Rearden LLC v. Rearden Commerce, Inc., 683 F.3d 1190, 

1219 (9th Cir. 2012) (“[D]istrict courts should grant summary judgment motions regarding the 

likelihood of confusion sparingly, as careful assessment of the pertinent factors that go into 
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determining likelihood of confusion usually requires a full record.”); AHP Subsidiary Holding Co. 

v. Stuart Hale Co., 1 F.3d 611, 616 (7th Cir. 1993) (“[A] motion for summary judgment in 

trademark infringement cases must be approached with great caution.”); Country Floors, Inc. v. 

P’Ship Composed of Gepner & Ford, 930 F.2d 1056, 1063 (3d Cir. 1991) (noting that in the 

likelihood of confusion context “summary judgments are the exception”).  Opposer’s Motion 

should be denied. 

B. There is a threshold issue as to whether Opposer has ever used the ASPIRE mark in 
connection with “credit card services” and, therefore, whether Opposer has standing 
and priority. 

Opposer has conceded that any credit cards offered under the ASPIRE mark are actually 

issued by Bank of Missouri, not by Opposer.  (See Declaration of L. Clint Crosby ¶ 2, Ex. A 

(Excerpt from Rule 30(b)(6) Deposition of Brian Stone, at p. 76:1-5, Feb. 25, 2021)).  In fact, as a 

matter of law, Opposer could not offer any credit cards under the ASPIRE mark because “you have 

to be a licensed bank” to offer a credit card, and Opposer is not a licensed bank.  (Id. at p. 78:6-

19, 99:25-100:2).  Rather, Opposer is merely “a program manager for banks.”  (Id. at p. 100:3-7).     

The term “credit card services” has been recognized by the U.S. Patent and Trademark 

Office to be “indefinite and overly broad because the nature of the activity provided is unclear.”  

(See Crosby Decl. ¶ 3, Ex. B).  Thus, it is not apparent whether Opposer’s registration is intended 

to cover credit card authorization services, credit card payment processing services, issuing credit 

cards, or some other more definite activity relating to credit cards.   

Nevertheless, there is no evidence that Opposer actually performs any of these activities 

under the ASPIRE mark.   

  (See 
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Crosby Decl. ¶ 2, Ex. A (Stone Tr. at p. 101:21-102:16)).   

 

  (Id. at p. 76:1-5, 101:21-102:16, 

107:2-8).  Opposer has submitted no evidence regarding the relationship between it and these third-

parties which would afford it standing and priority in connection with credit card services.1   

To the extent that Opposer’s registration and trademark rights have been abandoned for 

lack of use in connection with credit card services and/or Opposer’s registration is invalid for fraud 

on the Trademark Office in connection with untrue statements of use in connection with credit 

card services, Opposer cannot genuinely claim to be damaged by the registration of the ASPIRE 

BANK mark in connection with banking and financing services and lacks standing under 15 U.S.C. 

§ 1063.  Further, to the extent that Opposer has never used its ASPIRE mark in connection with 

credit card services, it lacks priority over ASPIRE BANK in connection with credit card services 

as well as banking and financing services. 

C. Opposer’s ASPIRE Mark is a weak mark and therefore entitled to lesser protection 
based on substantial third party use of similar marks for similar goods and services.   

TMEP section 1207.01(d)(iii) provides that “Evidence of third-party use falls under the 

sixth du Pont factor – the ‘number and nature of similar marks in use on similar goods.’”  (citing 

In re E.I. du Pont de Nemours & Co., 177 USPQ 563, 567 (CCPA 1973)).  If the evidence 

establishes that the consuming public is exposed to third-party use of similar marks on similar 

goods, it ‘is relevant to show that a mark is relatively weak and entitled to only a narrow scope of 

protection.’  Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee en 1772, 73 

 
1 Opposer has pleaded that it is using the ASPIRE mark in connection with credit card services to 
millions of individual consumers and has pleaded no other basis for standing or priority.  (See 

Notice of Opposition, ¶ 7). 
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USPQ2d 1689, 1693 (Fed. Cir. 2005); see also In re FabFitFun, Inc., 127 USPQ2d 1670, 1675 

(TTAB 2018) (finding the component term SMOKING HOT in the marks I’M SMOKING  HOT 

and SMOKIN’ HOT SHOW TIME to be “somewhat weak” based in part on evidence of third-

party use of the term on similar cosmetics goods and noting that such uses “tend to show consumer 

exposure to third-party use of the term on similar goods”).  In other words, evidence of a “crowded 

field” of third-party uses of similar marks for the same or related goods or services can be used to 

“show that customers…have been educated to distinguish between different…marks on the basis 

of minute distinctions.”  2 McCarthy on Trademarks and Unfair Competition §11:88 (4th ed. 2015) 

(citations omitted).   

 The word ASPIRE is weak as applied to credit card services and should be afforded a 

narrow scope of protection.  When analyzing whether a likelihood of confusion exists, a key 

consideration is the strength of the senior user’s mark.  See, e.g., James Burrough, Ltd. v. Sign of 

Beefeater, Inc., 540 F.2d 266 (7th Cir. 1976).  The strength of a party’s mark is legal shorthand 

used to quantify the breadth of protection to be afforded a mark.  Waples-Platter Co. v. General 

Foods Corp., 439 F. Supp. 551, 575 (N.D. Tex. 1977).  A strong mark is entitled to a broad scope 

of protection.  See, e.g., J.B. Williams Co. v. Le Conte Cosmetics, Inc., 523 F.2d 187, 192 (9th Cir. 

1975).  A weak mark is entitled to a narrow scope of protection.  Id. 

 Numerous other businesses use the word ASPIRE in connection with credit cards and other 

credit offerings throughout the country.  Applicant’s research has revealed the following 

representative list: 

1. American Express’s offering of a HILTON HONORS AMERICAN EXPRESS 
ASPIRE CARD credit card (Crosby Decl. ¶ 4, Ex. C) 

2. America’s Credit Union’s ASPIRE LIFESTYLE LENDING credit card and 
personal loan offering (Crosby Decl. ¶ 5, Ex. D) 
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3. Capital One’s ASPIRE credit card (Crosby Decl. ¶ 6, Ex. E) 

4. Columbus Bank & Trust Company’s ASPIRE VISA GOLD credit card (Crosby 
Decl. ¶ 7, Ex. F) 

5. Kalsee Credit Union’s ASPIRE FINANCIAL COUNSELING program (Crosby 
Decl. ¶ 8, Ex. G) 

6. SECU’s ASPIRE STUDENT VISA CARD credit card (Crosby Decl. ¶ 9, Ex. H) 

7. Texell Credit Union’s ASPIRE credit card (Crosby Decl. ¶ 10, Ex. I) 

8. ASPIRE FEDERAL CREDIT UNION in connection with a variety of lending and 
credit offering services (Crosby Decl. ¶ 11, Ex. J) 

9. ASPIRE PAYMENTS in connection with credit card processing software and 
services (Crosby Decl. ¶ 12, Ex. K) 

10. ASPIRE SERVICING CENTER in connection with payment processing services 
for repaying loans (Crosby Decl. ¶ 13, Ex. L) 

Thus, even with respect to the services set forth in the pleaded registration, Opposer is entitled to 

only limited protection in its ASPIRE mark.   

 Further, in connection with the financial services industry more broadly, there are even 

more instances of third-party use, which further weakens Opposer’s rights—to the extent it has 

any—in connection with financial services.  Applicant’s research has revealed the following 

additional representative examples of third-party use of the word ASPIRE in connection with 

financial services: 

1. Addition Financial’s ASPIRE CHECKING checking account for college students 
(Crosby Decl. ¶ 14, Ex. M) 

2. Fairfield County Bank’s ASPIRE checking account for students and young adults 
(Crosby Decl. ¶ 15, Ex. N) 

3. Greater Nevada Credit Union’s ASPIRE CHECKING checking account (Crosby 
Decl. ¶ 16, Ex. O) 

4. Guardians Credit Union’s ASPIRE CHECKING checking account (Crosby Decl. ¶ 
17, Ex. P) 
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5. LTi Technology Solutions’ ASPIRE asset finance solution (Crosby Decl. ¶ 18, Ex. 
Q) 

6. Green Financial Services’ ASPIRATION debit card (Crosby Decl. ¶ 19, Ex. R) 

7. HSA Solutions’ ASPIRE retirement planning solutions and retirement management 
systems (Crosby Decl. ¶ 20, Ex. S)  

Opposer’s corporate representative, Brian Stone, was asked about a number of third-party uses 

during his deposition, and he testified that Opposer had not given any of these entities permission 

to use the ASPIRE mark.  (See Crosby Decl. ¶ 2, Ex. A (Stone Tr. at p. 81:9-87:21)).   

 Beyond these common law uses, there are also a number of third-party registrations for 

marks containing the word ASPIRE in connection with similar goods and services.  See Crosby 

Decl. ¶ 21, Exs. T, U.  Perhaps most notably, the Trademark Office recently registered the mark 

ASPIRE CAPITAL ADVISORS in connection with investment management, financial planning, 

financial advice, and a variety of other services in Class 36.  (See Crosby Decl. ¶ 21, Ex. U (U.S. 

Reg. No. 6,331,340)).  There are also federal registrations for ASPIRE UNIVERSAL in 

connection with financial management services (Crosby Decl. ¶ 21, Ex. U (U.S. Reg. No. 

5,085,019)), and ASPIREVEST in connection with financial services, namely, investment advice, 

investment management, investment consultation and investment of funds for others, including 

private and public equity and debt investment services (Crosby Decl. ¶ 21, Ex. U (U.S. Reg. No. 

4,699,320)), as well as various state registrations containing the word ASPIRE in connection with 

banking, financial, and related services.  (See Crosby Decl. ¶ 21, Exs. T, U). 

The number of third-party uses and registrations is directly relevant to determining the 

strength of a party’s mark.  See, e.g., In re Lucky Co., 209 USPQ. 422, 423 (T.T.A.B. 1980).  The 

Eighth Circuit has recognized that “[d]etermining that a mark is weak means that consumer 

confusion has been found unlikely because the mark’s components are so widely used that the 
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public can easily distinguish slight differences in the marks, even if the goods are related.”  General 

Mills, Inc. v. Kellogg Co., 824 F.2d 622, 626 (8th Cir. 1987) (finding that APPLE RAISIN CRISP 

is a weak mark and not infringed by third-party’s use of OATMEAL RAISIN CRISP).  As a result, 

“where a party uses a weak mark, his competitors may come closer to his mark than would be the 

case with a strong mark without violating his rights.”  Kenner Parker Toys, Inc. v. Rose Art Indus., 

Inc., 963 F.2d 350, 353, 22 USPQ2d 1453 (Fed. Cir. 1992). 

In light of the substantial third-party use of the word ASPIRE in connection with credit 

card-related services, as well as in the financial services industry more broadly, consumers are 

used to distinguishing between various uses of ASPIRE in connection with financial services.  See 

Juice Generation, Inc. v. GS Enterprises LLC, 794 F.3d 1334, 1338, 115 USPQ2d 1671 (Fed. Cir. 

2015) (“[S]ufficient evidence of third-party use of similar marks can ‘show that customers . . . 

‘have been educated to distinguish between different . . . marks on the basis of minute 

distinctions.’’”) (quoting 2 McCarthy on Trademarks and Unfair Competition § 11:88 (4th ed. 

2015)).  This is particularly true in the banking industry in general, where consumers have become 

accustomed to distinguishing between similar marks.  (See Crosby Decl. ¶. 23, Ex. V (Excerpts 

from Rule 30(b)(6) Deposition of Santiago Cuccarese, at p. 53:13-16, Apr. 20, 2021 (“In the 

banking industry, you have several financial institutions across different states using similar 

names.  Like, there are First Banks everywhere.  Star Banks everywhere, or City Banks, et 

cetera.”))); see also First National Bank in Sioux Falls v. First National Bank South Dakota, 153 

F.3d 885, 889 (8th Cir. 1998) (holding that in the banking context “customers are more likely to 

notice what, in other contexts, may be relatively minor differences in names”). 

The number of third-party registrations is likewise “relevant to prove that some segment 

of the composite marks which both contesting parties use has a normally understood and well-
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recognized descriptive or suggestive meaning, leading to the conclusion that that segment is 

relatively weak.”  Juice Generation, 794 F.3d at 1339 (quoting 2 McCarthy on Trademarks and 

Unfair Competition § 11:90 (4th ed. 2015)); see also Anthony’s Pizza & Pasta Int’l, Inc. v. 

Anthony’s Pizza Holding Company, Inc., 95 U.S.P.Q.2d 1271, at *8 (T.T.A.B. Nov. 10, 2009) 

(“The testimony, third-party registrations, and telephone listings are sufficient to show that the 

name ‘Anthony’s’ has been extensively adopted, registered and used as a trademark for restaurant 

services, in particular for Italian restaurants and pizzerias, and therefore that ‘Anthony’s’ has a 

significance in this industry. Thus, the evidence corroborates the testimony that ‘Anthony’s’ 

suggests an Italian restaurant or even a New York style Italian restaurant. As a result, a mark 

comprising, in whole or in part, the name ‘Anthony’s’ in connection with restaurant services 

should be given a restricted scope of protection.”). 

The extensive third-party use and registrations of the word ASPIRE in connection with 

identical or similar goods and services indicates that the scope of protection afforded Opposer’s 

ASPIRE mark is necessarily narrow and that confusion is not likely to result from the use of 

Applicant’s ASPIRE BANK mark.  See Lloyd’s Food Prods., Inc. v. Eli’s, Inc., 987 F.2d 766, 768 

(Fed. Cir. 1993) (finding TTAB erred in granting summary judgment where it failed to consider 

evidence of third party use and the effect of this factor on the strength of the mark and the 

likelihood of confusion); Juice Generation, Inc. v. GS Enterprises LLC, 794 F.3d 1334, 1339 (Fed. 

Cir. 2015) (finding TTAB erred in granting summary judgment where it overlooked the extensive 

evidence of third party use and “gave inadequate consideration to the strength or weakness of GS’s 

marks”); Jack Wolfskin Ausrustung Fur Draussen GmbH & Co. KGAA v. New Millennium Sports, 

S.L.U., 797 F.3d 1363, 1373-74 (Fed. Cir. 2015) (finding Board erred in concluding that this factor 

was neutral in light of the “extensive evidence of third-party use and registrations”).  At a 



11 
 
 

minimum, this suggests that reasonable people could disagree regarding whether there is a 

likelihood of confusion between Opposer’s ASPIRE mark and Applicant’s ASPIRE BANK mark 

and that summary judgment would be improper. 

D. The marks are not sufficiently similar for there to be a likelihood of confusion. 

Keeping in mind the narrow scope of protection afforded Opposer’s ASPIRE mark, 

Applicant’s ASPIRE BANK mark and Opposer’s ASPIRE mark are not similar in a way that is 

likely to cause confusion.  In the crowded field of ASPIRE marks, Applicant’s mark stands out as 

distinctly different because it ends in the word “bank.” 

As a threshold matter, while the dominant portion of a mark may be given greater weight, 

“each mark must still be considered as a whole.”  First Sav. Bank, F.S.B. v. First Bank System, 

Inc., 101 F.3d 645, 653 (10th Cir. 1996).  ASPIRE BANK and ASPIRE do not sound alike.  

ASPIRE BANK has four syllables, while ASPIRE only has three syllables.  Further, the addition 

of “bank” at the end of ASPIRE BANK brings an entirely new sound to ASPIRE BANK that is 

unlike that of ASPIRE alone.  See First Sav. Bank, 101 F.3d at 653 (finding “[a]s to pronunciation 

‘First Bank System’ contains an additional word, and to that extent is pronounced differently than 

FirstBank.”). 

Further, ASPIRE BANK and ASPIRE are not alike in appearance.  ASPIRE BANK 

consists of two words, rather than one.  It is also applied-for in a particular stylized design, which 

includes a mountain feature in the background.  This design feature is not part of Opposer’s 

registered ASPIRE mark2 and, particularly when viewed with the addition of the word “bank” in 

 
2 Opposer’s common law use of its stylized ASPIRE mark (as shown on p. 7 of Opposer’s 
Memorandum) was not pleaded and is not relevant for purposes of this analysis.  
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the ASPIRE BANK mark, results in a substantially different appearance from Opposer’s ASPIRE 

mark.  

 For example, in Caruso v. Estefan, 994 F. Supp. 1454 (S.D. Fla. 1998), Caruso owned 

multiple federal trademark registrations for the mark BONGO for various clothing goods.  

Estefan’s business also involved selling clothing, but under the mark BONGOS CUBAN CAFÉ 

(both with and without a logo design).  Caruso brought a trademark infringement suit against 

Estefan.  In its comparison of the parties’ marks, the court began by noting that in determining the 

similarity of two marks, “[t]he marks are examined in their entirety, rather than simply by 

comparison of the similar terms of dominant features.” Id. at 1460. The court immediately noted 

that “[t]he mere fact that both marks incorporate a form of the common word “bongo” does not 

render the marks similar.” Id.  In analyzing the two marks, the court concluded that “‘Bongo’ and 

‘Bongos Cuban Café’ have distinct appearances and sounds” and “clearly convey different 

commercial impressions.” Id.   

 Other courts have reached similar conclusions.  See, e.g., Freedom Sav. & Loan Ass’n v. 

Way, 757 F.2d 1176, 1182 (11th Cir. 1985) (FREEDOM REALTY and FREEDOM SAVINGS 

AND LOAN ASSOCIATION were not so similar that they suggested a connection between the 

two entities, particularly considering the relative weakness of the registered marks); Conde Nast 

Publications, Inc., 507 F.2d at 1407 (holding that the dissimilarities between COUNTRY 

VOGUES and VOGUE outweigh their similarities); Colgate-Palmolive Co. v. Carter Wallace, 

Inc., 432 F.2d 1400, 1402 (C.C.P.A. 1970) (finding PEAK PERIOD does not look like PEAK); 

First Sav.  Bank, F.S.B. v. First Bank System, Inc., 101 F.3d 645, 653 (10th Cir. 1996) (holding 

that FIRSTBANK and FIRST BANK SYSTEM have “apparent” visual differences); Spice 

Islands, Inc. v. The Frank Tea & Spice Co., 505 F.2d 1293, 184 USPQ 35 (C.C.P.A. 1974) 
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(comparing words and design to words and design, SPICE TREE and tree design held not 

confusingly similar to SPICE ISLANDS and tree design, both for spices).  As these cases show, 

any potential likelihood of confusion between marks sharing a common element can be 

outweighed by additional, unshared elements. 

 ASPIRE BANK and ASPIRE are also dissimilar in commercial impression and 

connotation.  The word “bank” at the end of the ASPIRE BANK mark clearly suggests that 

Applicant is a bank.  Indeed, virtually all states in the United States prohibit the use of terms 

indicating that a business is a bank unless the business is legally authorized to engage in banking.  

See, e.g., Crosby Decl. ¶ 23, Ex. W (Virginia Code § 6.2-939; O.C.G.A. § 7-1-243; Utah Code §§ 

7-1-701, 7-22-102; R.C.W. §30A.04.020; Tenn. Code § 45-2-1709).  The obvious reason for these 

regulations is that consumers attribute significant meaning to the word “bank.”  Thus, the use of 

the word “bank” in the ASPIRE BANK trademark has a very specific connotation and indicates to 

consumers that the services are being provided by a business authorized by law to engage in 

banking activities.   

 The Federal Circuit has cautioned against looking at only the dominant portion of a mark 

and emphasized that a mark should be viewed in its entirety.  In In re Hearst, 982 F.2d 493 (Fed. 

Cir. 1992), the court compared the marks VARGAS and VARGA GIRL for calendars, and, 

notwithstanding the TTAB’s finding that the word “girl” was merely descriptive, found: 

“The appearance, sound, sight, and commercial impression of 
VARGA GIRL derive significant contribution from the component 
“girl”.  By stressing the portion “varga” and diminishing the portion 
“girl”, the Board inappropriately changed the mark.  Although the 
weight given to the respective words is not entirely free of 
subjectivity, we believe that the Board erred in its diminution of the 
contribution of the word “girl”.  When GIRL is given fair weight, 
along with VARGA, confusion with VARGAS becomes less likely.” 
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Id. at 494 (footnote omitted).  The court concluded that the differences in “sound, appearance, 

connotation, and commercial impression” between the marks was sufficient to negate the 

possibility of a likelihood of confusion.  Id.   

 In the instant case, the ASPIRE BANK mark should be viewed in its entirety, with the 

word “bank” given fair weight.  The addition of the word “bank” at the end of ASPIRE BANK, 

creates a distinct commercial impression that avoids any likelihood of confusion. 

E. Applicant’s services and Opposer’s services are not similar. 

Opposer’s pleaded registration for the ASPIRE mark is for “credit card services.”  As 

explained above, this description it itself indefinite and overly broad, and it is not clear what is 

meant by “credit card services” in the pleaded registration.  On the one hand, Opposer itself seems 

to provide back-end “program management” services for financial institutions offering credit 

cards, but on the other hand, Opposer has presented itself in this Opposition as providing credit 

card services to individual consumers.  (See, e.g., Notice of Opposition, ¶ 7).  Certainly, as to the 

back-end “program management” services that Opposer provides to financial institutions, these 

could hardly be considered similar to banking and financing services, which are offered to 

individual bank accountholders.   

Even to the extent Opposer’s registration is construed as covering offering credit card 

products to individual cardholders, these services are different than the applied-for “banking and 

financing services,” which involve “rais[ing] deposits,” and do not involve offering any credit 

products.  (Crosby Decl. ¶ 22, Ex. V (Cuccarese Tr., at p. 27:2-6, 28:2-11, 28:21-29:1)).  Courts 

that have considered similar issues have generally found that credit card services are “qualitatively 

different from providing traditional banking services.”  Accord Popular Bank of Fla. V. Banco 

Popular de Puerto Rico, 9 F. Supp. 2d 1347, 1354 (S.D. Fla. 1998); see also KeyCorp v. Key Bank 
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& Trust, 99 F. Supp. 2d 814, 824 (N.D. Ohio 2000) (finding this factor was neutral where one 

party offered secured credit card services and the other offered unsecured credit card services); 

Universal Money Centers, Inc. v. American Tel. & Tel. Co., 797 F. Supp. 891, 895 (D. Kan. 1992) 

(finding there was a “critical distinction between the cards: the AT&T card allows consumers to 

purchase items on credit while the UMC card allows consumers to make deductions directly from 

their own bank accounts”).  Accordingly, Applicant’s applied-for “banking and financing services” 

and Opposer’s “credit card services” are sufficiently distinct and will not result in a likelihood of 

consumer confusion. 

F. The trade channels for Applicant’s services and Opposer’s services are not similar. 

As discussed above, Opposer’s related entity, Atlanticus uses the ASPIRE mark in 

connection with offering services as “a program manager for banks.”  (Crosby Decl. ¶ 2, Ex. A 

(Stone Tr. at p. 100:3-7)).   

  (See, e.g., id. at p. 100:18-101:23).3  On the other hand, Applicant’s customers 

of its applied-for goods and services are expected to be individuals interested in setting up deposit 

accounts through a virtual bank.   

As a result of this distinction, the channels of trade and methods used to market the 

respective services are different.  The U.S. District Court for the District of Kansas considered a 

similar situation in Universal Money Centers, Inc. v. American Tel. & Tel. Co., 797 F. Supp. 891 

(D. Kan. 1992).  In Universal Money Centers, the plaintiff, Universal Money Centers contracted 

with various financial institutions to issue plastic “debit” cards, which were used for accessing 

 
3 Throughout Mr. Stone’s deposition, counsel for Opposer objected to identifying the banks with 
which Opposer contracts on the basis that the identities of Opposer’s customers was protected from 
disclosure under TMBP 414.  (See, e.g., Crosby Decl. ¶ 2, Ex. A (Stone Tr. at p. 27:17-28:5, 29:16-
19, 30:18-31:2)). 
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ATMs and for making retail purchases, under the marks UNIVERSAL MONEY CARD, 

UNIVERSAL MONEY, and UNIVERSAL MONEY CENTER.  Id. at 892 & n.1.  Universal 

Money Centers sued AT&T over the alleged likelihood of confusion over AT&T’s use of the mark 

AT&T UNIVERSAL CARD in connection with its combination telephone and retail credit card.  

The Court distinguished the products on the basis that (1) there was a “critical distinction between 

the cards: the AT&T card allows consumers to purchase items on credit while the UMC card allows 

consumers to make deductions directly from their own bank accounts”; and (2) while AT&T’s 

customers were the individual cardholders, “UMC’s true customers are the financial institutions 

who utilize UMC’s services, rather than the individual cardholders.”  Id. at 895-96.    

Similarly, in this instance, Opposer markets its services directly to financial institutions 

who seek to offer credit card products to individuals.  On other hand, Applicant anticipates 

marketing directly to individuals seeking to secure their deposits with an FDIC-insured bank.  As 

a result, the trade channels are markedly different, as in Universal Money Center.  This cuts against 

any likelihood of confusion. 

Even to the extent the Board construed Opposer’s marketing activities as being directed 

toward the individuals seeking to open credit cards with third-party financial institutions, the 

marketing channels are still different.   

 

  (See Crosby Decl. ¶ 2, Ex. A (Stone Tr. 

at p. 51:21-53:19)).   

 

  (Id. at p. 

54:7-10).  On the other hand, Applicant’s proposed marketing strategy is primarily digital 
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advertising targeted toward high-income individuals.  (Crosby Decl. ¶ 22, Ex. V (Cuccarese Tr. at 

p. 19:14-24)).  Thus, even if Opposer is considered to be marketing to credit card applicants, there 

is very limited, if any, overlap in terms of channels of trade and methods of marketing.  This factor 

also weighs against a finding of likelihood of confusion. 

G. The buyers of Applicant’s services and Opposer’s services are not similar, and buyers 
of Applicant’s services tend to exercise a high degree of care. 
 
There is a threshold dispute as to who are the “buyers” of Opposer’s services, which are 

not truly credit card services, but rather program management services for banks.  As noted, 

Opposer’s related entity, Atlanticus uses the ASPIRE mark in connection with offering services as 

“a program manager for banks.”  (Crosby Decl. ¶ 2, Ex. A (Stone Tr. at p. 100:3-7)).   

  (See, e.g., id. at p. 

100:18-101:23; supra fn. 3).  On the other hand, Applicant’s customers of its applied-for goods 

and services are expected to be individuals interested in setting up deposit accounts through a 

virtual bank.  These are vastly different types of “buyers” of Applicant’s and Opposer’s respective 

services. 

Even if the “buyers” of Opposer’s services are assumed to be the individuals who sign up 

for credit cards issued by a third-party customer of Opposer, they are still very different than the 

buyers of the services to be offered under Applicant’s ASPIRE BANK mark.  Specifically, 

Opposer uses its ASPIRE mark in connection with a credit card targeted to “less than prime 

consumers,”   (Crosby Decl. ¶ 2, Ex. A (Stone Tr. 

at p. 18:4-19:5)).   

  (Id. at p. 25:4-10, 42:19-24).  Applicant’s target market for its 

applied-for services are high-income customers.  (Crosby Decl. ¶ 22, Ex. V (Cuccarese Tr. at p. 

19:14-24)).  As others have recognized, there is a correlation between low-income individuals and 
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those with poorer credit scores and a correlation between higher-income individuals and those with 

higher credit scores.  See, e.g., Chase Manhattan Bank, USA, N.A. v. Freedom Card, Inc., 333 F. 

Supp. 2d 239, 250 (D. Del. 2004) (finding it “undisputed that the parties’ goods and services were 

targeted to different groups of consumers” where one was targeted toward higher-income 

individuals with higher credit scores and the other was targeted toward consumers with poorer 

credit at “the middle-to-low income level”). 

Further relevant to this factor is that “consumers tend[] to exercise a relatively high degree 

of care in selecting banking services.  As a result, customers are more likely to notice what, in 

other contexts, may be relatively minor differences in names.”  First National Bank in Sioux Falls 

v. First National Bank South Dakota, 153 F.3d 885, 889 (8th Cir. 1998).  Indeed, for this reason, 

the Eighth Circuit recognized “that other courts have determined there to be minimal or no 

likelihood of confusion even where the names of financial institutions share the same dominant 

terms.”  Id. at 889-90 (collecting cases).  Other courts have similarly noted that “the services 

provided by banks are not services that are normally subject to impulse buying.”  Empire Nat’l 

Bank of Traverse City v. Empire of Am. FSA, 559 F. Supp. 650, 656 (W.D. Mich. 1983).  

Accordingly, this factor cuts against a likelihood of confusion. 

H. The DuPont factors weigh against a finding of likelihood of confusion, but at a 
minimum, there is a genuine dispute of material fact on this issue. 

Considered together, analysis of the DuPont factors demonstrates that consumers are not 

likely to be confused by the registration of Applicant’s ASPIRE BANK mark in connection with 

banking and financing services.  Opposer’s ASPIRE mark is very weak due to the extensive third-

party use and registrations of other ASPIRE marks in the financial services industry and, therefore, 

is entitled to a narrow scope of protection.  The differences between the ASPIRE BANK (and 

Design) mark and the ASPIRE mark outweigh any similarities.  The applied-for goods and services 
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are sufficiently dissimilar that consumers are unlikely to be confused.  The channels of trade and 

the methods of marketing are not similar.  And further, the anticipated consumers of Applicant’s 

services offered under the ASPIRE BANK mark are different than the buyers of Opposer’s credit 

card services under the ASPIRE mark.  Moreover, the consumers of banking services are 

sophisticated and likely to exercise a high degree of care in selecting such services.  In sum, all of 

these factors indicate that consumers are not likely to be confused by Applicant’s ASPIRE BANK 

mark.  At a minimum, however, there is a genuine dispute of material fact on this issue.  

Reasonable persons can disagree as to the likelihood of confusion.  Indeed, the Trademark 

Examiner, even in light of a letter of protest by Opposer, did not identify any likelihood of 

confusion before approving Applicant’s ASPIRE BANK marks for publication. 

CONCLUSION 

 For the foregoing reasons, Applicant respectfully requests that the Board deny Opposer’s 

Motion for Summary Judgment. 

 

Respectfully submitted this 24th day of September 2021. 

 

BAKER, DONELSON, BEARMAN, CALDWELL 
& BERKOWITZ, PC 

/s/ L. Clint Crosby  
L. Clint Crosby, Esq. (GA Bar No. 197877) 
Susan A. Russell, Esq. (GA Bar No. 165048) 
3414 Peachtree Road NE, Suite 1500 
Atlanta, Georgia 30326 
Telephone: (404) 577-6000 
ccrosby@bakerdonelson.com 
srussell@bakerdonelson.com 
 
Adam S. Baldridge, Esq. (TN Bar No. 023488) 
2000 First Tennessee Building 
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Memphis, Tennessee 38103 
Telephone: (910)526-2000 
abaldridge@bakerdonelson.com 

Counsel for Applicant 
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Opposition No.: 91254295 
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CERTIFICATE OF SERVICE 

The foregoing Applicant’s Response in Opposition to Opposer’s Motion for Summary 

Judgment was served via email upon the following counsel for Opposer: 

CC Serve Corporation 
c/o Troutman Sanders LLP 
600 Peachtree Street NE, Suite 3000 
Atlanta, Georgia 30308 
trademarks@troutmansanders.com 
austin.padgett@troutmansanders.com 

 
This 24th day of September 2021. 
 
 

/s/ L. Clint Crosby  
L. Clint Crosby, Esq. 
 
Counsel for Applicant 

 
 

 

 



THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

CC Serve Corporation  
Opposer, 

v.  
Apex Bank 

Applicant. 

)
)
)
)
)
)
) 

Opposition No.: 91254295 
Mark: ASPIRE BANK & Design 
Application Nos.: 88573746, 88573752, 
88573752 

DECLARATION OF L. CLINT CROSBY IN SUPPORT OF APPLICANT’S RESPONSE 
IN OPPOSITION TO OPPOSER’S MOTION FOR SUMMARY JUDGMENT 

 
 L. Clint Crosby declares as follows: 

1. I am a shareholder of the law firm Baker, Donelson, Bearman, Caldwell & 

Berkowitz, P.C., counsel for Apex Bank (“Applicant”) in the above-identified proceeding.  I have 

personal knowledge of the facts set forth below. 

2. The deposition of the corporate representative of Opposer CC Serve Corporation 

(“Opposer”), Brian Stone, was taken on February 25, 2021.  Exhibit A is a true and correct copy 

of excerpts of this deposition.   

3. The description “credit card services” has been deleted from the Trademark ID 

Manual because under the Nice Classification, Tenth edition, version 2016, credit card services, 

debit card services, or other payment card services are indefinite and overly broad because the 

nature of the activity provided is unclear.  Exhibit B is a true and correct copy of the entry for 

“credit card services” in the Trademark ID Manual located at https://idm-tmng.uspto.gov. 

4. American Express offers a credit card under the mark HILTON HONORS 

AMERICAN EXPRESS ASPIRE CARD.  Exhibit C is a true and correct copy of a website 

advertising American Express’s credit card services offered under the HILTON HONORS 

AMERICAN EXPRESS ASPIRE CARD mark. 
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5. America’s Credit Union offers a credit card and personal loans under the mark 

ASPIRE LIFESTYLE LENDING.  Exhibit D is a true and correct copy of a website advertising 

America’s Credit Union’s credit card and personal loan services offered under the ASPIRE 

LIFESTYLE LENDING mark. 

6. Capital One offers a credit card under the ASPIRE mark.  Exhibit E is a true and 

correct copy of a website advertising Capital One’s credit card services offered under the ASPIRE 

mark. 

7. Columbus Bank & Trust Company offers a credit card under the mark ASPIRE 

VISA GOLD.  Exhibit F is a true and correct copy of a website advertising Columbus Bank & 

Trust Company’s credit card services offered under the ASPIRE VISA GOLD mark. 

8. Kalsee Credit Union offers a financial counseling program under the mark ASPIRE 

FINANCIAL COUNSELING.  Exhibit G is a true and correct copy of a website advertising Kalsee 

Credit Union’s financial counseling services offered under the ASPIRE FINANCIAL 

COUNSELING mark. 

9. SECU offers a credit card under the mark ASPIRE STUDENT VISA CARD.  

Exhibit H is a true and correct copy of a website advertising SECU’s credit card services offered 

under the ASPIRE STUDENT VISA CARD mark. 

10. Texell Credit Union offers a credit card under the ASPIRE mark.  Exhibit I is a true 

and correct copy of a website advertising Texell Credit Union’s credit card services offered under 

the ASPIRE mark. 

11. Aspire Federal Credit Union offers lending and credit offerings under the ASPIRE 

FEDERAL CREDIT UNION mark.  Exhibit J is a true and correct copy of a website advertising 
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Aspire Federal Credit Union’s lending and credit services offered under the ASPIRE FEDERAL 

CREDIT UNION mark. 

12. Aspire Payments offers credit card processing software and services under the 

ASPIRE PAYMENTS mark.  Exhibit K is a true and correct copy of a website advertising Aspire 

Payment’s credit card processing software and services offered under the ASPIRE PAYMENTS 

mark. 

13. Aspire Servicing Center offers payment processing services for repaying loans 

under the ASPIRE SERVICING CENTER mark.  Exhibit L is a true and correct copy of a website 

advertising Aspire Servicing Center’s payment processing services for loan repayment offered 

under the ASPIRE SERVICING CENTER mark. 

14. Addition Financial offers a checking account and related services under the 

ASPIRE CHECKING mark.  Exhibit M is a true and correct copy of a website advertising Addition 

Financial’s checking account and related services offered under the ASPIRE CHECKING mark. 

15. Fairfield County Bank offers a checking account and related services under the 

ASPIRE mark.  Exhibit N is a true and correct copy of a website advertising Fairfield County 

Bank’s checking account and related services offered under the ASPIRE mark. 

16. Greater Nevada Credit Union offers a checking account and related services under 

the ASPIRE CHECKING mark.  Exhibit O is a true and correct copy of a website advertising 

Greater Nevada Credit Union’s checking account and related services offered under the ASPIRE 

CHECKING mark.  

17. Guardians Credit Union offers a checking account and related services under the 

ASPIRE CHECKING mark.  Exhibit P is a true and correct copy of a website advertising 
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Guardians Credit Union’s checking account and related services offered under the ASPIRE 

CHECKING mark.   

18. LTi Technology Solutions offers asset financing and related services under the 

ASPIRE mark.  Exhibit Q is a true and correct copy of a website advertising LTi Technology 

Solutions’ asset financing and related services offered under the ASPIRE mark. 

19. Green Financial Services offers debit card services under the ASPIRATION mark.  

Exhibit R is a true and correct copy of a website advertising Green Financial Services’ debit card 

services offered under the ASPIRATION mark. 

20. HSA Solutions offers retirement planning solutions and retirement management 

systems under the ASPIRE mark.  Exhibit S is a true and correct copy of a website advertising 

HAS Solutions’ retirement planning solutions and retirement management systems offered under 

the ASPIRE mark. 

21. Exhibit T is a chart summarizing the true and correct copies of the registration 

certificates included in Exhibit U.  The registration certificates included in Exhibit U are third-

party registrations that contain the word “ASPIRE” in connection with banking, financial, and 

related services.   

22. The deposition of Applicant’s corporate representative, Santiago Cuccarese, was 

taken on April 20, 2021.  Exhibit V is a true and correct copy of excerpts of this deposition.    

23. Exhibit W includes true and correct copies of websites setting forth the regulations 

of Virginia, Georgia, Utah, Washington, and Tennessee that govern the use of the word “bank” in 

a business name. 

 I declare under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct. 
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This the 24th day of September, 2021. 
 

      
L. Clint Crosby, Esq.  
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1     IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

2       BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

3

4 CC Serve Corporation,  )   Opposition No.: 91254295

5            Opposer,    )

6    vs.                 )   Mark: ASPIRE BANK & Design

7 Apex Bank,             )   Application Nos.: 88573746,

8            Applicant.  )   88573752, 88573758

9

10  30(b)(6) DEPOSITION OF CC SERVE CORPORATION THROUGH:

11                        Brian Stone

12

13                     February 25, 2021

14                          9:30 a.m.

15

16     All Parties Appeared via Zoom Video Conferencing

17

18               Melissa M. Whitlock, CCR, CVR

19

20

21

22

23

24

25

Page 1



1                    P R O C E E D I N G S

2           THE REPORTER:  Due to the need for this

3      deposition to take place remotely because of the

4      government's order for social distancing, the

5      parties will stipulate that the court reporter may

6      swear in the witness over Veritext virtual video

7      conference and that the witness has verified that

8      he is, in fact -- is it Brian Stone?

9           MR. STONE:  Yes.

10           THE REPORTER:  Brian Stone.  Okay, Brian

11      Stone.

12           MR. CROSBY:  That's stipulated.

13           MR. PADGETT:  Yeah, we stipulate.

14           THE REPORTER:  Okay.

15           [Brian Stone is duly sworn by the court

16      reporter.]

17                        BRIAN STONE,

18        Having Been First Duly Sworn, was Examined

19                 and Testifies as Follows:

20                         EXAMINATION

21 BY MR. CROSBY:

22      Q.  Good morning, Mr. Stone.  My name's Clint

23 Crosby and I'm counsel for Apex Bank in the trademark

24 opposition that's been filed.  So I'll be taking your

25 deposition here today.  Let me just put a few things

Page 7



1 familiar with the web page, or familiar with the

2 contents?

3      A.  I am.

4      Q.  Okay.  And so this indicates under -- looking

5 at page 1 of Exhibit 2, the first heading there is

6 Products, and it talks about products being credit

7 cards that help a consumer get back on track.  Can you

8 explain what's meant by that phrase?

9      A.  We focus on credit cards on a less than prime

10 consumer.

11      Q.  And by prime, is that a reference generally

12 to a FICO score or, you know, that scoring of prime,

13 or is prime a reference to some other index?

14      A.  It's not a reference to any particular index.

15 The industry generally uses FICO as a proxy, so you

16 can certainly use FICO, or you can use Vantage, or you

17 can use many other metrics.

18      Q.  Okay.  And if we talk about FICO and we say

19 that -- well, I guess, first, let's divide.  So the --

20 what is the prime range on FICO?  Is that 720 and up

21 or -- I'm trying to remember what figures I've heard.

22      A.  Yeah, I think the government defines it 720

23 and up.

24                  **ATTORNEYS’ EYES ONLY**

25      Q.  
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20 what is the prime range on FICO? Is that 720 and up
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4      A.  
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23          **END OF ATTORNEYS’ EYES ONLY SECTION**

24      Q.  Okay.  That's a good clarification.  So tell

25 me what a general purpose credit card is, and I guess
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1 or regulations for Atlanticus?

2      A.  No.

3                 **ATTORNEYS’ EYES ONLY**

4      Q.  

5

6

7

8   

9   

10      A.  

11          **END OF ATTORNEYS’ EYES ONLY SECTION**

12      Q.  Okay.  And am I correct that part of the

13 marketing to these, you know, less than prime

14 consumers is, you know, take the card, you know, use

15 the card, pay your bill on time, and then Atlanticus

16 or CC Serve will report that back to the three credit

17 bureaus as on-time payments, and hopefully that helps

18 the consumer, you know, build their credit profile

19 over time?

20      A.  We don't market any rebuilding of -- of

21 credit.

22      Q.  Okay.  Well -- okay.  So we don't market that

23 use of the card over time.  And timely payments can

24 improve a customer's credit score?

25      A.  No.
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1 the first page of Exhibit 2, it mentions two credit

2 cards, the Aspire credit card and then the Fortiva

3 credit card.  What's the difference between those two?

4      A.  Just the brands.

5      Q.  Okay.  I mean, are they marketed to the same

6 type of consumers and they offer the same, I guess,

7 terms, it's just a branding difference?

8      A.  Correct.

9      Q.  I guess just to, you know, finish up with

10 Exhibit 2, it says there's a listing of some other

11 product offerings from Atlanticus in the retail

12 credit, patient financing, and then the buy here pay

13 here automotive financing.  Am I correct that all of

14 these services are geared towards that less than prime

15 consumer?

16      A.  Yeah.

17      Q.  And the -- focusing back on the Aspire credit

18 card, that card, is it -- does CC Serve offer that

19 card directly?  In other words, does it directly

20 solicit consumers to come to Aspire and receive that

21 card?

22      A.  We solicit on behalf of the bank that we're

23 the program manager for.

24      Q.  Is that the Bank of Missouri?

25           MR. PADGETT:  Yeah, I’m going to object just
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1      to identification of the customers under TTAB

2      rules.  But, I mean, happy for my client to

3      discuss that they work for banks.  But

4      identification of their customers we're gonna

5      consider off limits.

6           MR. CROSBY:  Well, the confidentiality

7      order, obviously, you know, applies, Austin, the

8      standard confidentiality order.  I completely, you

9      know, understand that and don't -- I don't think

10      for purposes of today, I don't need an exhaustive

11      list of customers.  I'm just trying to figure out

12      the nature of those customers, if you will.  I

13      think the Bank of Missouri is listed on -- it's on

14      one of the exhibits.  I mean, that's -- you know

15      --

16      Q.  (Mr. Crosby)  Mr. Stone, just to clarify, the

17 Bank of Missouri is the, I guess, offering bank for

18 the cards that are, I want to say, directly offered by

19 CC Serve, or how does that -- how do we characterize

20 that relationship with Bank of Missouri?

21           MR. PADGETT:  You can answer, Brian, that we

22      work with banks to offer those cards.

23           THE WITNESS:  So we're -- we manage the

24      programs for the bank to do certain parts of the

25      offering of a credit card which may include
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1      managing a solicitation or managing the service.

2      Q.  (Mr. Crosby) Okay.  And we'll see a

3 solicitation later in one of the exhibits.  I'm not

4 going to jump at that -- to that right now.  But am I

5 correct that when we, you know -- there -- at least

6 some solicitations that CC Serve sends out that says

7 hey, here's a -- you know, here's a pre-approved code.

8 Go to our website, you know, put the code in and at

9 the bottom of that solicitation there's a reference

10 to, you know, Bank of Missouri as the issuer of that

11 card; correct?  In some cases.

12      A.  Correct.

13           MR. PADGET:  Objection.  Yeah.

14      Q.  (Mr. Crosby) And then am I correct, I guess,

15 there are other -- just let me say it this way.

16           So am I correct that there are banks other

17 than Bank of Missouri that offer the Aspire card?

18           MR. PADGETT:  Objection to the list of

19      customers.

20           MR. CROSBY:  Yeah.  I'm not asking for a

21      list, just that there's others than Bank of

22      Missouri.

23           MR. PADGETT:  Yeah, I don't know that we're

24      gonna be willing to offer the identification of

25      whether there are or are not any others.
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1           MR. CROSBY:  Well, I'm not asking for

2      identification.  I think we're -- you know, we're

3      entitled to know how the mark is used and offered

4      in commerce, so that's all I'm trying to get at.

5      It appears that there's direct offering from

6      Aspire, and I think that's -- you know, it says

7      Bank of Missouri on it, and then I think there's

8      other banks that offer it.  And I'm just trying

9      to, you know, clarify that there, again, are other

10      banks that offer the product.  I'm not trying to

11      wade into a list of names right now.

12           MR. PADGETT:  Okay, go ahead, Brian, if you

13      want to answer that one.

14           THE WITNESS:  Are you asking if we manage a

15     program issuing Aspire for other banks?

16      Q.  (Mr. Crosby)  Yes.

17      A.  Yes.

18      Q.  As we sit here today, we know that Bank of

19 Missouri offers an Aspire card.  Is that the only bank

20 that's presently offering an Aspire card?

21           MR. PADGETT:  Again, same objection.  And

22      he's answered the question as far as the

23      management of other banks' items.  I mean, I'm

24      looking at TBMP414, number 3, where we don't have

25      to disclose the names or any information about our
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1      customers.  So I'm -- I've just got to cut it off.

2      I mean, he's answered the question.

3           MR. CROSBY:  Again, Austin, I'm not looking

4      for customer names.  I'm simply -- you know,

5      obviously one of the elements is, you know,

6      channels of trade.  I'm just trying to get into

7      how customers get -- you know, receive the Aspire

8      mark.  And, you know, there's a, you know, a

9      solicitation I know that you produced, you know,

10      that came from CC Serve that shows Bank of

11      Missouri, and so I understand that.  What I'm

12      trying to figure out is are there other banks --

13      I'll just use, for example, does Bank of America

14      send out, you know, solicitations to either its

15      customers or prospective customers, and say hey,

16      we want to offer you an Aspire card, and if so, is

17      that the CC Serve Aspire card or is that a

18      different Aspire card?  I'm just trying to

19      determine that.  I'm not trying to wade into a

20      list of customers.

21           MR. PADGETT:  Okay.  I mean, if you want to

22      ask -- I guess go ahead and ask your question and

23      Brian can answer.  I'll still maintain the

24      objection on the record.

25           MR. CROSBY:  The objection's fine in
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1 customers. So I'm -- I've just got to cut it off.

2 I mean, he's answered the question.



            

       

       

            

         

            

            

     

     

         

       

19      Q.  

20

21

22           MR. PADGETT:  

23           THE WITNESS:  

24      
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19 Q. 

20

21

22 MR. PADGETT: 

23 THE WITNESS: 

24



1 brick-and-mortar stores.

2      Q.  I think I understand.  Let me just clarify.

3 So at these Payday Loan locations, Atlanticus offered

4 products, or people had the ability to apply for

5 products.  But as you sit here today, you don't know

6 whether that was the Aspire card or some other

7 product; correct?

8      A.  Correct.

9      Q.  But we concluded that relationship sometime

10 about late 2000?

11      A.  Correct.

12      Q.  So if, you know, consumer comes to CC Serve

13 for Aspire Bank and says, you know, hey, I want to

14 open a safety deposit box, that's not something that

15 CC Serve's able to do for him?

16      A.  Correct.

17      Q.  Let's take a look at Exhibit 6, please, Mr.

18 Stone.

19           (Exhibit 6 is marked for identification.)

20           THE WITNESS:  Okay.

21      Q.  (Mr. Crosby)  As I understand it, this is --

22 I think the URL description at the bottom even says,

23 landing offer.  So this is a landing page at the

24 aspire.com website for a potential customer to insert

25 their acceptance code; correct?
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21 Q. (Mr. Crosby) As I understand it, this is --

22 I think the URL description at the bottom even says,

23 landing offer. So this is a landing page at the

24 aspire.com website for a potential customer to insert

25 their acceptance code; correct?



1      A.  Correct.

2                  **ATTORNEYS’ EYES ONLY**

3      Q.  

4

5   

6

7      A.  

8      Q.  

9   

10

11

12

13      A.  

14      Q.    

15

16

17

18      A.  

19          **END OF ATTORNEYS’ EYES ONLY SECTION**

20      Q.  And then they can go to this page and enter

21 that code, and I presume that starts the application

22 process?

23      A.  Correct.

24                  **ATTORNEYS’ EYES ONLY**

25      Q.  

Page 52

1 A. Correct.

2 **ATTORNEYS’ EYES ONLY**

3 Q. 

4

5  

6

7 A. 

8 Q. 

9  

10

11

12

13 A. 

14 Q.  

15

16

17

18 A. 

19 **END OF ATTORNEYS’ EYES ONLY SECTION**

20 Q. And then they can go to this page and enter

21 that code, and I presume that starts the application

22 process?

23 A. Correct.

24 **ATTORNEYS’ EYES ONLY**

25 Q. 



1

2

3      A.  

4      Q.  

5

6

7      A.  

8         **END OF ATTORNEYS’ EYES ONLY SECTION**

9      Q.  And do you know what those URLs are?

10      A.  I do not.

11                  **ATTORNEYS’ EYES ONLY**

12      Q.  

13

14

15           MR. PADGETT:  

16        

17        

18           THE WITNESS:  

19      
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1

2

3 A. 

4 Q. 

5

6

7 A. 

8 **END OF ATTORNEYS’ EYES ONLY SECTION**

9 Q. And do you know what those URLs are?

10 A. I do not.

11 **ATTORNEYS’ EYES ONLY**

12 Q. 

13

14

15 MR. PADGETT: 

16  

17  

18 THE WITNESS: 

19



       

       

7      Q.  

8

9   

10

       

            

     

           

       

17          **END OF ATTORNEYS’ EYES ONLY SECTION**

18      Q.  Let's take a look at Exhibit 7.

19           (Exhibit 7 is marked for identification.)

20           MR. PADGETT:  Clint, as you move on, do you

21      want to take a break here or you do you want to

22      get through one more?

23           MR. CROSBY:  Let's get through this one then

24      we're gonna try to change gears.  So let's get

25      through this one.  It won't take long, and then
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7 Q. 

8

9  

10



1      Q.  And as we kind of discussed before, if you

2 look down further there's a bolded line stating, the

3 Aspire credit card is issued by the Bank of Missouri,

4 St. Robert, Missouri; correct?

5      A.  Correct.

6      Q.  All right.  Let's take a look at Exhibit 13.

7           (Exhibit 13 is marked for identification.)

8      Q.  (Mr. Crosby)  So this is a Notice of

9 Opposition filed by CompuCredit back in 2003.  Do you

10 see that?

11      A.  I do.

12      Q.  Okay.  And we can take a look on the second

13 page, paragraph 6 and 7, lists some trademarks and

14 trademark applications.  Do you see those boxes there?

15      A.  I do.

16      Q.  Okay.  And the first mark listed in paragraph

17 6 is the Aspire mark, and that's the registered mark

18 that's, you know, still in force, and is the subject

19 of the opposition that we're here about today;

20 correct?

21      A.  Correct.

22      Q.  Okay.  And then the second mark listed there

23 is the Aspire diamond mark.  It's my understanding

24 that mark is no longer in use; is that correct?

25      A.  I don't know.
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1 Q. And as we kind of discussed before, if you

2 look down further there's a bolded line stating, the

3 Aspire credit card is issued by the Bank of Missouri,

4 St. Robert, Missouri; correct?

5 A. Correct.



1      A.  A service offered by our bank.

2      Q.  Am I correct that not all banks offer credit

3 card services; correct?

4      A.  Yeah.  I -- I would think so, but I -- I

5 wouldn't know for sure.

6      Q.  So it is a -- a credit card service is a

7 service that a bank can either offer or not offer at

8 its choice; correct?

9      A.  Yes.  But only a bank can offer.

10      Q.  And by bank, you mean the scenario here where

11 the Aspire card, the offering bank is the Bank of

12 Missouri; correct?

13      A.  Correct.

14      Q.  So there has to be -- in order for there to

15 be credit, there has to be some funder behind that

16 credit; correct?

17      A.  No.  No, there -- there has to be a issuing

18 bank, a licensed bank.  To offer a credit card, you

19 have to be a licensed bank.

20      Q.  Okay.  For the Aspire card, the second mark

21 listed under paragraph number 7, was Aspire card used

22 as a trademark by Atlanticus?

23      A.  I don't know.

24      Q.  And do you know if that mark is still

25 enforced today?
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6 Q. So it is a -- a credit card service is a

7 service that a bank can either offer or not offer at

8 its choice; correct?

9 A. Yes. But only a bank can offer.

10 Q. And by bank, you mean the scenario here where

11 the Aspire card, the offering bank is the Bank of

12 Missouri; correct?

13 A. Correct.

14 Q. So there has to be -- in order for there to

15 be credit, there has to be some funder behind that

16 credit; correct?

17 A. No. No, there -- there has to be a issuing

18 bank, a licensed bank. To offer a credit card, you

19 have to be a licensed bank.



1      Q.  (Mr. Crosby)  Mr. Stone, do you know if

2 Atlanticus ever offered installment loans under the

3 supply for Aspire mark?

4      A.  We did not.

5      Q.  And so as indicated in Exhibit 14, that

6 application was never registered and became abandoned;

7 correct?

8      A.  I believe so.

9      Q.  Let's take a look at Exhibit 15.

10           (Exhibit 15 is marked for identification.)

11      Q.  (Mr. Crosby)  This is a web page from Aspire

12 Federal Credit Union.  I believe they're in New

13 Jersey.  Is this Aspire Federal Credit Union, is this

14 a licensee of Atlanticus?

15      A.  It is not.

16      Q.  Has Atlanticus granted this entity permission

17 to use the Aspire trademark?

18      A.  No.

19      Q.  Does Atlanticus see this as infringing use of

20 its registered Aspire trademark?

21      A.  Yes.

22      Q.  And has Atlanticus taken any action on that

23 perceived infringement?

24      A.  Yes.

25      Q.  And not telling me about any direct
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9 Q. Let's take a look at Exhibit 15.

10 (Exhibit 15 is marked for identification.)

11 Q. (Mr. Crosby) This is a web page from Aspire

12 Federal Credit Union. I believe they're in New

13 Jersey. Is this Aspire Federal Credit Union, is this

14 a licensee of Atlanticus?

15 A. It is not.

16 Q. Has Atlanticus granted this entity permission

17 to use the Aspire trademark?

18 A. No.

19 Q. Does Atlanticus see this as infringing use of

20 its registered Aspire trademark?

21 A. Yes.

22 Q. And has Atlanticus taken any action on that

23 perceived infringement?

24 A. Yes.

25 Q. And not telling me about any direct



1 communications with Counsel, but what actions has

2 Atlanticus undertaken?

3      A.  They've been contacted, and I believe they've

4 agreed to stop the use of Aspire once some internal

5 work is done on their side.

6      Q.  So there's some sort of agreement for that

7 credit union to stop using Aspire?

8      A.  There is.

9           MR. PADGETT:  Clint, to clean that up, not to

10      provide testimony, but I think you have the cease

11      and desist letter in our production that we sent

12      to this entity.

13           MR. CROSBY:  I knew we had a C and D.  Okay,

14      so it's -- okay.

15           MR. PADGETT:  This is that entity. And they

16      are under a transaction whereby they will cease

17      being Aspire.  So there's no formal written

18      agreement of any sort.  There's a -- that's the

19      nature of it.  I just wanted to let you know so

20      that it's clear.

21           MR. CROSBY:  That's fine. Thank you.

22      Q.  (Mr. Crosby)  Mr. Stone, take a look at

23 Exhibit 16.

24           (Exhibit 16 is marked for identification.)

25      Q.  (By Mr. Crosby)  This is a web page from
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1 communications with Counsel, but what actions has

2 Atlanticus undertaken?

3 A. They've been contacted, and I believe they've

4 agreed to stop the use of Aspire once some internal

5 work is done on their side.

6 Q. So there's some sort of agreement for that

7 credit union to stop using Aspire?

8 A. There is.

9 MR. PADGETT: Clint, to clean that up, not to

10 provide testimony, but I think you have the cease

11 and desist letter in our production that we sent

12 to this entity.

13 MR. CROSBY: I knew we had a C and D. Okay,

14 so it's -- okay.

15 MR. PADGETT: This is that entity. And they

16 are under a transaction whereby they will cease

17 being Aspire. So there's no formal written

18 agreement of any sort. There's a -- that's the

19 nature of it. I just wanted to let you know so

20 that it's clear.

21 MR. CROSBY: That's fine. Thank you.

22 Q. (Mr. Crosby) Mr. Stone, take a look at

23 Exhibit 16.

24 (Exhibit 16 is marked for identification.)

25 Q. (By Mr. Crosby) This is a web page from



1 another Aspire Credit Union.  I believe these guys are

2 North Dakota. Is this Aspire Credit Union a licensee

3 of Atlanticus?

4      A.  It is not.

5      Q.  And does Atlanticus believe this use of

6 Aspire by Aspire Credit Union to be infringement of

7 its Aspire trademark?

8           MR. PADGETT:  Object.  I'm gonna object to

9      the -- making a legal representation --

10           MR. CROSBY:  And I --

11           MR. PADGET:  -- based on this.

12           MR. CROSBY:  No.  And that's fine.

13      Q.  (Mr. Crosby)  And Mr. Stone, I'm not seeking

14 for you to make a legal determination of infringement

15 and those components.  Speaking strictly in the

16 layman's terms of -- let's put it this way.  Does

17 Atlanticus believe Aspire Credit Union's use of the

18 Aspire mark to be a, you know, violation of its -- by

19 its, I mean Atlanticus's trademark rights?

20      A.  I have not seen this before, or seen it

21 anywhere in the marketplace, so I'm not -- I'm not the

22 one qualified to say whether the use of the word

23 Aspire is -- is in violation or not.  If we -- if we

24 ran across it, I assume that we would C and D it like

25 we have in the past, but I have not seen it.
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1 another Aspire Credit Union. I believe these guys are

2 North Dakota. Is this Aspire Credit Union a licensee

3 of Atlanticus?

4 A. It is not.

5 Q. And does Atlanticus believe this use of

6 Aspire by Aspire Credit Union to be infringement of

7 its Aspire trademark?

8 MR. PADGETT: Object. I'm gonna object to

9 the -- making a legal representation --

10 MR. CROSBY: And I --

11 MR. PADGET: -- based on this.

12 MR. CROSBY: No. And that's fine.

13 Q. (Mr. Crosby) And Mr. Stone, I'm not seeking

14 for you to make a legal determination of infringement

15 and those components. Speaking strictly in the

16 layman's terms of -- let's put it this way. Does

17 Atlanticus believe Aspire Credit Union's use of the

18 Aspire mark to be a, you know, violation of its -- by

19 its, I mean Atlanticus's trademark rights?

20 A. I have not seen this before, or seen it

21 anywhere in the marketplace, so I'm not -- I'm not the

22 one qualified to say whether the use of the word

23 Aspire is -- is in violation or not. If we -- if we

24 ran across it, I assume that we would C and D it like

25 we have in the past, but I have not seen it.



1      Q.  Okay.  So this one, at least as far as you're

2 concerned, you're not aware of Atlanticus having

3 evaluated this particular Aspire Credit Union for any

4 violation or not?

5      A.  Correct.

6      Q.  And let's take a look at Exhibit 17.

7           (Exhibit 17 is marked for identification.)

8           THE WITNESS: Yeah.

9      Q.  (Mr. Crosby)  This is an exemplar of another

10 Aspire bank.  I think they're Aspire Crest Bank.  Is

11 this bank a licensee of Atlanticus?

12      A.  It is not.

13      Q.  And does Atlanticus believe that this bank's

14 use of Aspire is a violation of Atlanticus's trademark

15 rights?

16           MR. PADGET:  Same objection.

17           THE WITNESS:  Same -- same answer as the

18      last.  We have -- I haven't seen this before and I

19      don't know that we have evaluated it.

20      Q.  (Mr. Crosby)  Okay.  So as you sit here

21 today, you're not aware of Atlanticus evaluating this

22 use of Aspire thus far?

23      A.  Correct.

24      Q.  Let's take a look at Exhibit 18.

25           (Exhibit 18 is marked for identification.)
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1 Q. Okay. So this one, at least as far as you're

2 concerned, you're not aware of Atlanticus having

3 evaluated this particular Aspire Credit Union for any

4 violation or not?

5 A. Correct.

6 Q. And let's take a look at Exhibit 17.

7 (Exhibit 17 is marked for identification.)

8 THE WITNESS: Yeah.

9 Q. (Mr. Crosby) This is an exemplar of another

10 Aspire bank. I think they're Aspire Crest Bank. Is

11 this bank a licensee of Atlanticus?

12 A. It is not.

13 Q. And does Atlanticus believe that this bank's

14 use of Aspire is a violation of Atlanticus's trademark

15 rights?

16 MR. PADGET: Same objection.

17 THE WITNESS: Same -- same answer as the

18 last. We have -- I haven't seen this before and I

19 don't know that we have evaluated it.

20 Q. (Mr. Crosby) Okay. So as you sit here

21 today, you're not aware of Atlanticus evaluating this

22 use of Aspire thus far?

23 A. Correct.

24 Q. Let's take a look at Exhibit 18.

25 (Exhibit 18 is marked for identification.)



1      Q.  (Mr. Crosby)  This shows the Aspire checking

2 product offered by Greater Nevada Credit Union.  Is

3 Greater Nevada Credit Union a licensee of Atlanticus?

4      A.  It is not.

5      Q.  And does Atlanticus believe Greater Nevada

6 Credit Union's use of Aspire for its Aspire checking

7 product is a violation of Atlanticus's trademark

8 rights?

9      A.  Again, same answer as the last.

10           MR. PADGETT:  And the same objection.  I'll

11      just let the object stand.  I know, I think

12      looking ahead, we have a few of these.

13           MR. CROSBY:  Yes, standing objection's fine.

14           MR. PADGETT:  Thanks.

15      Q.  (Mr. Crosby)  Mr. Stone, just to clarify, to

16 your knowledge, this is not a use of Aspire that

17 Atlanticus has yet evaluated; correct?

18      A.  Correct.

19      Q.  And if we can take a look at Exhibit 19.

20           (Exhibit 19 is marked for identification.)

21      Q.  (Mr. Crosby)  This indicates Capital One's

22 use of Aspire cash, I guess, as part of the credit

23 card offering.  Is Capital One a licensee of

24 Atlanticus?

25      A.  They are not.
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1 Q. (Mr. Crosby) This shows the Aspire checking

2 product offered by Greater Nevada Credit Union. Is

3 Greater Nevada Credit Union a licensee of Atlanticus?

4 A. It is not.

5 Q. And does Atlanticus believe Greater Nevada

6 Credit Union's use of Aspire for its Aspire checking

7 product is a violation of Atlanticus's trademark

8 rights?

9 A. Again, same answer as the last.

10 MR. PADGETT: And the same objection. I'll

11 just let the object stand. I know, I think

12 looking ahead, we have a few of these.

13 MR. CROSBY: Yes, standing objection's fine.

14 MR. PADGETT: Thanks.

15 Q. (Mr. Crosby) Mr. Stone, just to clarify, to

16 your knowledge, this is not a use of Aspire that

17 Atlanticus has yet evaluated; correct?

18 A. Correct.

19 Q. And if we can take a look at Exhibit 19.

20 (Exhibit 19 is marked for identification.)

21 Q. (Mr. Crosby) This indicates Capital One's

22 use of Aspire cash, I guess, as part of the credit

23 card offering. Is Capital One a licensee of

24 Atlanticus?

25 A. They are not.



1      Q.  And does Atlanticus view Capital One's use of

2 Aspire as part of its Aspire cash offering to be an

3 infringement of Atlanticus's trademark rights?

4      A.  Again, same answer as the last.

5      Q.  So this one's -- this Capital One's use has

6 not yet been evaluated by Atlanticus; correct?

7      A.  Correct.

8      Q.  And take a look at Exhibit 20.

9           (Exhibit 20 is marked for identification.)

10      Q.  (Mr. Crosby)  This is a landing page, I

11 believe, from Aspire Bank in I want to say North

12 Dakota.  Has Atlanticus licensed Aspire Bank for this

13 use of Aspire?

14      A.  No.

15      Q.  And does Atlanticus believe this use of

16 Aspire and Aspire Bank to be a violation of

17 Atlanticus's trademark rights?

18      A.  Same answer as the last one.

19      Q.  Okay.  So Atlanticus has not yet evaluated

20 this use of Aspire; correct?

21      A.  Correct.

22      Q.  Take a look at Exhibit 21, if you would,

23 please.

24           (Exhibit 21 is marked for identification.)

25           THE WITNESS: Okay.
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1 Q. And does Atlanticus view Capital One's use of

2 Aspire as part of its Aspire cash offering to be an

3 infringement of Atlanticus's trademark rights?

4 A. Again, same answer as the last.

5 Q. So this one's -- this Capital One's use has

6 not yet been evaluated by Atlanticus; correct?

7 A. Correct.

8 Q. And take a look at Exhibit 20.

9 (Exhibit 20 is marked for identification.)

10 Q. (Mr. Crosby) This is a landing page, I

11 believe, from Aspire Bank in I want to say North

12 Dakota. Has Atlanticus licensed Aspire Bank for this

13 use of Aspire?

14 A. No.

15 Q. And does Atlanticus believe this use of

16 Aspire and Aspire Bank to be a violation of

17 Atlanticus's trademark rights?

18 A. Same answer as the last one.

19 Q. Okay. So Atlanticus has not yet evaluated

20 this use of Aspire; correct?

21 A. Correct.

22 Q. Take a look at Exhibit 21, if you would,

23 please.

24 (Exhibit 21 is marked for identification.)

25 THE WITNESS: Okay.



1      Q.  (Mr. Crosby)  This indicates -- it looks like

2 Texell Credit Union is offering an Aspire card.  Is

3 Texell a licensee of Atlanticus?

4      A.  I don't think so.

5      Q.  Do you believe them to be a licensee?

6      A.  I do not.

7      Q.  Okay.  And does Atlanticus believe Texell's

8 use of Aspire to be a violation of Atlanticus's

9 trademark rights?

10      A.  Same answer as the last.

11      Q.  Okay.  So like the last few, Atlanticus has

12 not yet evaluated this use of Aspire; correct?

13      A.  Correct.

14      Q.  Other than the one cease and desist letter

15 that we discussed earlier with regard to Exhibit 15

16 and Aspire Federal Credit Union, to your knowledge,

17 have any other cease and desist letters been sent, you

18 know, let’s say within the last six months, regarding

19 Atlanticus's Aspire mark and alleged violation for

20 that mark?

21      A.  I don't know.

22      Q.  Let's go to Exhibit 22, Mr. Stone.

23           (Exhibit 22 is marked for identification.)

24      Q.  (Mr. Crosby)  These are CC Serve's objections

25 and responses to Apex Bank's first interrogatories.
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1 Q. (Mr. Crosby) This indicates -- it looks like

2 Texell Credit Union is offering an Aspire card. Is

3 Texell a licensee of Atlanticus?

4 A. I don't think so.

5 Q. Do you believe them to be a licensee?

6 A. I do not.

7 Q. Okay. And does Atlanticus believe Texell's

8 use of Aspire to be a violation of Atlanticus's

9 trademark rights?

10 A. Same answer as the last.

11 Q. Okay. So like the last few, Atlanticus has

12 not yet evaluated this use of Aspire; correct?

13 A. Correct.

14 Q. Other than the one cease and desist letter

15 that we discussed earlier with regard to Exhibit 15

16 and Aspire Federal Credit Union, to your knowledge,

17 have any other cease and desist letters been sent, you

18 know, let’s say within the last six months, regarding

19 Atlanticus's Aspire mark and alleged violation for

20 that mark?

21 A. I don't know.



1           (A recess was taken from 12:23 p.m. to 12:41

2      p.m.)

3           MR. CROSBY:  All right.  I think -- yes,

4      Santiago just went ahead and dropped off, so he's

5      no longer with us.  Maybe we can go ahead and

6      shift gears at this point.

7           MR. PADGETT:  Thanks, Clint.  I appreciate

8      that.  Kind of for the record, I mean, this

9      information is very competitively important for my

10      client, and so the fact that only attorneys on the

11      call is a, you know, dire circumstance.

12           MR. CROSBY:  Yeah, I'm happy to work with you

13      to find a way that we can fix this today and not

14      have to redo a deposition.  I'm sure Mr. Stone

15      appreciates that too, not to do this in two

16      rounds.  So -- like most witnesses.

17           Melissa, are you ready?

18           THE REPORTER:  Yes, sir.

19 By MR. CROSBY:

20      Q.  So Mr. Stone, just clarifying some earlier

21 points.  We were talking and you were talking about

22 credit card offerings and that credit cards can only

23 be, I think you said, offered by a bank; correct?

24      A.  Correct.

25      Q.  And as we sit here today, Atlanticus is not a
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25 Q. And as we sit here today, Atlanticus is not a



1 bank; correct?

2      A.  Correct.

3      Q.  Okay.  So Atlanticus operates as a -- I mean,

4 is it a vendor or provider to, I guess, solicit and

5 service credit card services on behalf of a bank;

6 correct?

7      A.  We're a program manager for banks.

8                 **ATTORNEYS’ EYES ONLY**

           

  

       

18      Q.    

19

20

21

22

23           MR. PADGETT:    

24      

25      
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1 bank; correct?

2 A. Correct.

3 Q. Okay. So Atlanticus operates as a -- I mean,

4 is it a vendor or provider to, I guess, solicit and

5 service credit card services on behalf of a bank;

6 correct?

7 A. We're a program manager for banks.

18 Q.  

19

20

21

22

23 MR. PADGETT:  

24

25



1           MR. CROSBY:  

2           MR. PADGETT:  

3      

4      

5      

6           MR. CROSBY:  

7      

8      

9        

10        

11      

12      

13      

14      

15      

16      

17      

18      

19           MR. PADGETT:  

20      

21           THE WITNESS:  

22      

23      

24      Q.  (Mr. Crosby)    

25
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1 MR. CROSBY: 

2 MR. PADGETT: 

3

4

5

6 MR. CROSBY: 

7

8
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1                         CERTIFICATE

2 STATE OF GEORGIA:

3

4           I hereby certify that the foregoing

5 transcript was taken down, as stated in the caption,

6 and the colloquy, questions, and answers thereto were

7 reduced to typewriting under my direction; that the

8 foregoing pages 7 through 114 represent a true,

9 complete, and correct transcript of the evidence

10 given.

11           The above certification is expressly

12 withdrawn and denied upon the disassembly or

13 photocopying of the foregoing transcript, unless said

14 disassembly or photocopying is done under the auspices

15 of Veritext and the signature and original seal is

16 attached thereto.

17           I further certify that I am not related to or

18 are of counsel to the parties in the case; am not in

19 the regular employ of counsel for any of said parties;

20 nor am I in any way interested in the result of said

21 case.

22      This, the 18th day of March 2021.

23

24                             <%21140,Signature%>

25                             Melissa M. Whitlock, CCR, CVR
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Employees Credit Union of Maryland, Incorporated (SECU).

1. RESPONSIBILITY: If we issue you a card, you agree to repay all debts 

and the FINANCE CHARGE arising from the use of the card and the card 

account. For example, you are responsible for charges made by yourself, au-

thorized users you designate, your spouse and minor children. You are also 

responsible for charges made by anyone else to whom you give the card and 

this responsibility continues until the card is recovered. You cannot disclaim 

responsibility by notifying us, but we will close the account for new transac-

tions if you so request in writing and return all cards. Your obligation to pay 

the account balance continues even though an agreement, divorce decree or 

other court judgment to which we are not a party may direct you or one of the 

other persons responsible to pay the account. Each of you who has signed the 

application is individually and jointly obligated for all payments due under this 

agreement. You agree to use the account only for personal, family, household 

or charitable purposes. You will not use this account for any illegal transac-

tions. Notice to any Account owner is considered notice to all Account owners.

2. LOST CARD NOTIFICATION: If you believe your card, convenience

you will immediately call us at 410-487-7328 or 1-800-879-7328, Monday 

through Friday, 8:00 a.m. to 5:00 p.m. During evenings, weekends and holi-

days, call 1-800-299-9842.

3. LIABILITY FOR UNAUTHORIZED USE: You understand that you may

not be liable to SECU for any card transactions resulting from the loss, theft 

or other unauthorized use of the card that occurs prior to the time you notify 

SECU in accordance with Federal Law.

4. CREDIT LINE: If we approve your application, we will establish a self-re-

plenishing line of credit for you and notify you of its amount when we issue 

the card. You agree not to let the account balance exceed this approved credit 

line. Each payment you make on the account will restore your credit line by the 

amount of the payment applied to the principal. You may request an increase 

in the amount of your credit line by written application or oral communication 

may reduce your credit line from time to time, or with good cause, revoke your 

card and terminate this agreement. Good cause includes your failure to comply 

with the agreement, or our adverse reevaluation of your credit worthiness. You 

may also terminate this agreement at any time, but termination by either of us 

does not affect your obligation to pay the account balance. The cards remain 

our property and you must surrender all cards and convenience checks upon 

our request.

5. CREDIT INFORMATION: You authorize us to investigate your credit 

standing when opening, renewing or reviewing your account, and you autho-

rize us to disclose information regarding your account to credit bureaus and 

other creditors who inquire of us about your credit standing to the extent au-

thorized in our bylaws.

6. MONTHLY PAYMENT: We will mail you a statement every month 

showing your previous balance of purchases and cash advances, the current 

transactions on your account, the remaining credit available under your credit 

line, the new balances of purchases and cash advances, the total new balance, 

the FINANCE CHARGE due to date and the minimum payment required. 

Every month you must pay at least the minimum payment within 25 days of 

your statement closing date. You may, of course, pay more frequently, pay 

more than the minimum payment required or pay the total new balance in full 

and you will reduce the FINANCE CHARGE by doing so. The minimum 

payment will be either: (a) 2.5% of your total new balance or $20, which-

ever is greater; or (b) your total new balance if it is less than $20 plus any 

portion of the minimum payment shown on prior statements that remains 

unpaid. In addition, at any time your total new balance exceeds your credit 

line, you must immediately pay the excess upon our demand. We will apply 

rate and any remaining portion to other balances in descending or-

der based on the applicable annual percentage rate. However, if you 

pay by check, the amount of your payment may not be applied to 

your available credit line for such period of time as we reasonably 

determine is necessary to ensure that your check is honored. We may 

also allow you to skip a payment. If we do, we will notify you in 

advance of this option. If you choose to skip a payment when of-

fered, we will continue to assess FINANCE CHARGES. You agree 

to pay us in U.S. dollars drawn on funds on deposit in the United 

States using a payment check, similar instrument, or automatic deb-

We reserve the right to accept payments made in foreign currency. If 

we do, we will select the currency conversion rate at our discretion. 

7. IRREGULAR PAYMENTS: We reserve the right to accept late 

payments or checks and money orders marked “payment in full” 

without any prejudice to our rights under this agreement. If a check is 

presented for payment before the date you write on the check or the 

check is not dated, we have the right to process the check for payment 

or return it unpaid. You will hold us harmless for any action in pay-

ment or non-payment of the check.

8. FINANCE CHARGES: Your due date is at least 25 days after 

the close of each billing cycle. We will not charge you any interest on 

purchases if you pay your entire balance by the due date each month. 

If you do not pay the total new balance for purchases by the due date, 

FINANCE CHARGES will be imposed on the unpaid purchase bal-

from the day they are posted to your account. For cash advances and 

balance transfers, FINANCE CHARGES will begin to accrue from 

the date of the transaction and continue to accrue until payment in full 

your account by applying the periodic rate to the “average daily bal-

ance” of your account (including current transactions). The APR and 

daily periodic rate are provided on your welcome letter, incorporated 

herein and made a part hereof. 

To get the “average daily balance” for purchases we take the begin-

ning balance of your account each day, add any new purchases, and 

gives us the daily balance. Then, we add up all the daily balances 

for the billing cycle and divide the total by the number of days in 

the billing cycle. This gives us the “average daily balance.” To get 

the daily balance for cash advances, new cash advances are added to 

the day’s beginning balance and payments and credits are subtracted. 

Fees are not included in the calculation of the average daily balance. 

FINANCE CHARGES will continue to accrue on your account until 

what you owe under this Agreement is paid in full.

9. FINANCE CHARGES: Your due date is at least 25 days after 

the close of each billing cycle. We will not charge you any interest on 

purchases if you pay your entire balance by the due date each month. 

If you do not pay the total new balance for purchases by the due date, 

FINANCE CHARGES will be imposed on the unpaid purchase bal-

from the day they are posted to your account. For cash advances and 

balance transfers, FINANCE CHARGES will begin to accrue from 

the date of the transaction and continue to accrue until payment in 

on your account by applying the periodic rate to the “average daily 

balance” of your account (including current transactions).

Interest Rates and Interest Charges

Annual Percentage Rate 

(APR) for Purchases 
SECU Aspire Student 
Visa® Card 0% Introductory APR 

for the first 12 months following the opening 

of your account. After that, your APR will be 

14.24%. This APR will vary with the 

market based on the Prime Rate. For additional 

SECU Visa® Card rates, please visit 

secumd.org/visa.

APR for Cash Advances SECU Aspire Student 
Visa® Card 14.24% when you 

open your account. After that, your APR will 

vary with the market based on Prime Rate. For 

additional SECU Visa® Card rates, please visit 

secumd.org/visa.

Transfers
SECU Aspire Student 
Visa® Card 0% Introductory 

balance transfers requested within 90 days of 

account opening. After that, your APR will be 

14.24%. This APR will vary with the 

market based on the Prime Rate. For additional 

SECU Visa® Card rates, please visit 

secumd.org/visa.

Credit Card Agreement  

and Account Opening Disclosures

Interest Rates and Interest Charges

How to Avoid Paying 

Interest on Purchases

Your due date is at least 25 days after the close 

of each billing cycle. We will not charge you 

any interest on purchases if you pay your entire 

balance by the due date each month. 

For Credit Card Tips from 

the Consumer Financial 

To learn more about factors to consider when 

applying for using a credit card, visit the 

website of the Consumer Financial Protection 

-

more.

Fees

Annual Fee None

Transaction Fees

� 

� Cash Advance

� Foreign Transaction

 

3% of the amount of each eligible transfer 

made within 90 days of account opening. 

Otherwise, none. 

None

None

Penalty Fees

� Late Payment

� Returned Payment

 

Up to $25

Up to $15

(including new purchases)”.

-

igible transactions include transfers from non-SECU accounts only. Total value of 

transfers cannot exceed your credit limit. SECU sends either full or partial payment 

to your creditors in the order you list them. Allow at least two weeks from submitting 

the balance transfer request for processing. Continue paying each creditor until the 

transfer appears as a credit.

those rights is provided herein.

additional amount. If the Prime Rate increases, it will cause the APR to increase. If the 

use the Prime Rate published in the Wall Street Journal on the last day of each calen-

dar month of each year. If Prime Rate causes an APR to change, we put the new APR 

apply the new APR to any existing balances, subject to any promotional rate that may 

apply. If the Wall Street Journal does not publish the Prime Rate, we will use a similar 

published rate. The maximum APR will not exceed 24%.

APR for Purchases. It equals the prime rate plus 8.24%; plus 9.24%; plus 11.24%; 

plus 14.24%; or plus 16.24% depending on your credit worthiness.

APR for Cash Advances plus Balance Transfers: It equals the prime rate plus

8.24%; plus 9.24%; plus 11.24%; plus 14.24%; or plus 16.24% depending on your

credit worthiness.

Effect of APR Increases: If an APR increases, interest charges increase. 

In this agreement, the words “you” and “your” mean each person who has signed the 

application for the card. “Card” means the SECU VISA Platinum Credit Card, SECU 

VISA Platinum ScoreCard™ Credit Card, or the SECU VISA Student Credit Card, as 

the case may be, and any duplicates and renewals we issue. “Account” means your 

VISA Credit Card line of Credit account with us. “We”, “us” and “ours” mean State  



The APR and daily periodic rate are provided on your welcome letter, incorporated 

herein and made a part hereof.

To get the “average daily balance” for purchases we take the beginning balance of 

your account each day, add any new purchases, and subtract any payments or cred-

the daily balances for the billing cycle and divide the total by the number of days in 

the billing cycle. This gives us the “average daily balance.” To get the daily balance 

for cash advances, new cash advances are added to the day’s beginning balance 

and payments and credits are subtracted. Fees are not included in the calculation of 

the average daily balance. FINANCE CHARGES will continue to accrue on your 

account until what you owe under this Agreement is paid in full.

-

POSED: These charges will be added to your purchase balance.

    a. DISHONORED CHECK – A  fee of up to $15.00 may be imposed if payment 

        is made with a check that is dishonored on the second presentment.

    b. RESEARCH CHARGE PER ITEM – A $6.00 fee will be charged to your 

        account if you request a copy of a sale or cash advance draft that is not part of 

        a chargeback or fraud claim. This fee will also apply to each statement request.

    c. ADDITIONAL CARDS – We will issue up to four (4) cards at no cost. Rush 

        requests are $25.00 per request.

11. DEFAULT: You will be in default if you fail to make a minimum payment with-

in 25 days after your monthly statement closing date. You will be in default if you 

break any promise you made or any security agreement made in connection with an 

that is, unable to pay your obligations when they become due. You will be in default 

if you make any false or misleading statements in any credit application or update 

of credit information. You will also be in default if something happens that we be-

lieve may substantially reduce your ability to repay what you owe. When you are in 

default we can demand immediate payment of the entire amount you owe without 

giving you advance notice. You will also be required to pay our collection expenses, 

including court costs and an additional sum equal to 20% of the aggregate of the 

principal and interest due if your account is referred to an attorney at law or collec-

tion agency for collection. You authorize us to submit payroll deduction requests, 

when available, from your wages, salary or pension to the State of Maryland or 

other employer agency for any amounts in default without additional authorization. 

12. DELAY IN ENFORCEMENT: We can delay enforcing any right under this 

agreement without losing that right or any other right.

13. SEVERABILITY: If any provision of this agreement is held invalid, all provi-

sions that are severable from the invalid provision remain in effect.

14. ACCESSING THE ACCOUNT: To make a purchase or cash advance 

there are three alternatives. (a.) Present the card to a participating VISA® plan 

-

vance draft that has been imprinted or swiped with your card information. (b.) 

conjunction with the card in an Automated Teller Machine (ATM) or other type 

of electronic terminal that provides access to the VISA system. (c.) Issue a conve-

nience check for the payment of goods, services or cash. You will retain the copy 

of such slips furnished at the time of the transaction to verify the monthly state-

ment. SECU may charge a reasonable fee for photocopies of slips you request. 

15. CARD RENEWAL: Cards are issued with an expiration date. We have the 

right not to renew your card for any reason.

16. RETURNS AND ADJUSTMENTS: Merchants and others who honor the card 

may give credit for returns or adjustments and they will do so by sending us a credit 

which we will post to your account. If your credits and payments exceed what you owe 

us, we will hold and apply this credit balance against future purchases and cash advanc-

es, or if $1.00 or more, refund it on your written request or automatically after 6 months. 

17. FOREIGN TRANSACTIONS: Purchases and cash advances made in foreign 

countries and foreign currencies will be billed to you in U.S. dollars. The exchange rate 

for transactions in foreign currency will be a rate selected by Visa from the range of 

rates available in wholesale currency markets for the applicable central processing date, 

which may vary from the rate Visa itself receives, or the government mandated rate in 

effect for the applicable central processing date.

18. PLAN MERCHANT DISPUTES: We are not responsible for the refusal of any

and defenses (other than tort claims) as set forth herein under, “Special Rules for 

Credit Card Purchases.” You must resolve any other disputes directly with the 

plan merchant. We may limit the dollar amount and/or the number of transac-

tions which may be approved in one day. If we detect unusual or suspicious activi-

ty on your account, we may temporarily suspend your credit privileges until we 

can verify the activity. We may approve transactions which cause the balance 

to exceed your credit line without waiving any of our rights to this Agreement. 

19. SECURITY INTEREST: Except for real estate loans, collateral securing other 

loans with SECU may also be used to secure this VISA account. If you have any other 

loans from SECU, or take out other loans with SECU in the future, collateral securing 

those other loans will also secure the obligations under this Agreement. However, unless 

you expressly agree otherwise, your household goods and dwelling will not secure your 

obligations under this Agreement even if SECU has or later acquires a security interest 

in the household goods or a mortgage on the dwelling. You have given a Consensual 

Security Interest incorporated by reference herein, in your SECU Savings or Money 

Manager account, as security for any advances to you or on your behalf on any SECU 

VISA Credit Card, excepting those accounts that have an adverse tax consequence.

20. CASH ADVANCES: Cash advances can be obtained through an ATM, convenience 

through SECU’s website, cash advances may be made against your VISA account and 

applied to any of your SECU share accounts, or other accounts in the same manner 

as if the cash advance were paid to you. Deposit of the cash advance to any of your 

SECU accounts obligates you to the repayment of the cash advance per this Agreement. 

21. BALANCE TRANSFER(S):

Finance charges for balance transfers will begin to accrue from date of the trans-

action and continue to accrue until payment in full is credited to your account. Total 

value of transfer request(s) cannot exceed credit line and/or credit availability which-

ever is less. SECU sends either full or partial payment to your creditors in the order 

you list them. Allow at least 2 weeks from request date for processing of the bal-

ance transfer. Continue paying each creditor until the transfer appears as a credit. Do 

not transfer any disputed purchase or charge because you may lose dispute rights. 

22. EFFECT OF AGREEMENT: This agreement is the contract that applies to all 

transactions on your account even though the sales, cash advances, credit or other slips 

you sign or receive may contain different terms. We may amend this agreement from 

time to time by sending you the advance written notice required by Federal and State 

law. Your use of the card after the effective date of the amendment will indicate your 

agreement to the amendment.

23. GOVERNING LAW: This agreement is governed by the Annotated Code of 

Maryland, Financial Institutions Article, Title 6 and the Annotated Code of Maryland, 

Commercial Law Article, Title 12, Subtitle 9 and applicable federal law or regulation. 

24. VISA STATEMENTS AND NOTICES: On a regular basis, you will receive a 

statement showing all transactions for this account during the period covered by the 

statement. Statements and notices will be mailed to you at the most recent address 

you have given SECU in writing. Notice to any one of you will be notice to all. 

25. How We Will Calculate Your Balance: We use a method called “average daily 

balance (including new purchases)”.

Billing Rights: Information on your rights to dispute transactions and how to exercise 

those rights is provided herein.

26. COPY RECEIVED: 

acknowledge receipt of this Agreement and agree to terms herein.

27. STOP PAYMENT:

drawn on your Account has been honored, you notify us not to pay it, we will 

stop payment on the check. You must send us a written and signed stop pay-

ment order which states the number, payee, amount, and date of the check on 

which payment is to be stopped. We may disregard any such order six months 

after our receipt unless you renew it in writing.

28. CLOSING YOUR ACCOUNT: You can cancel or close your Account 

Account, you must pay everything you owe us, including any amounts owed 

but not yet billed to you if you wish to avoid paying a FINANCE CHARGE 

on the outstanding balance. If you do not pay us immediately, outstanding bal-

ances will continue to accrue FINANCE CHARGES and other charges and be 

subject to the terms and conditions of this Agreement. You also agree to return 

your card(s) and any unused Transfer and/or Convenience Checks to us.

YOUR BILLING RIGHTS KEEP THIS NOTICE FOR FUTURE USE

This notice contains important information about your rights and responsibili-

NOTIFY US IN CASE OF ERRORS OR QUESTIONS ABOUT YOUR 

STATEMENT

If you think your VISA statement is wrong, or if you need more information 

about a transaction on your statement, write us on a separate sheet at SECU, 

statement on which the error or problem appeared. You can telephone us at

so will not preserve your rights. In your letter, give us the following information:  

    1. Your name and account number.

    2. The dollar amount of the suspected error.

    3. Describe the error and explain, if you can, why you believe there is an 

        error. If you need more information, describe the item in question.

YOUR RIGHTS AND OUR RESPONSIBILITIES AFTER WE RE-

CEIVE YOUR WRITTEN NOTICE

We must acknowledge your letter within 30 days, unless we have corrected the 

error by then. Within 90 days, we must either correct the error or explain why 

we believe the statement was correct. After we receive your letter, we cannot 

try to collect any amount you question and we cannot report you as delinquent. 

We can continue to send statements to you for the amount you question, in-

cluding FINANCE CHARGES, and we can apply any unpaid amount against 

your credit limit. You do not have to pay the questioned amount while we 

are investigating, but you are still obligated to pay the parts of your statement 

you will not have to pay any FINANCE CHARGES related to any questioned 

amount. If we didn’t make a mistake, you have to pay FINANCE CHARGES, 

and you will have to make up any missed payments on the questioned amount. 

In either case, we will send you a statement of the amount you owe and the 

date that it is due. If you fail to pay the amount that we think you owe, we 

may report you as delinquent. However, if our explanation does not satisfy 

you and you write to us within ten (10) days telling us that you still refuse 

to pay, we must tell anyone we report you to that you have a question about 

your account. We must tell you the name of anyone we reported you to, and 

we must tell anyone we reported you to that the matter has been settled be-

 

SPECIAL RULES FOR CREDIT CARD PURCHASES

If you have a problem with the quality of property or services that you pur-

chased with your credit card, and you have tried in good faith to correct the 

problem with the merchant, you may have the right not to pay 

the remaining amount due on the property or services.

There are two limitations on this right:  

    a. You must have made the purchase in your home state   

        or, if not within your home state, within 100 miles of 

        your current mailing address; and

    b. The purchase must have been more than $50.

These limitations do not apply if we own or operate the mer-

chant, or if we mailed you the advertisement for the property 

or services. 

BUSINESS DAYS/HOURS

6:00 p.m. and Saturday from 9:00 am to 1:00 pm.

TYPES OF AVAILABLE TRANSFERS AND LIMITS 

ON TRANSFERS

You may use your card to: 

    a. Pay for purchases at places that agreed to accept the 

        card.

    b. Obtain cash advances from our ATMs or at any ATM 

        displaying the VISA logo in conjunction with your PIN.

        has agreed to accept the card. 

There is no limitation on the frequency of cash withdrawals 

you may make from our ATMs except that: 

    a. You may not make any cash withdrawals that would 

        result in an outstanding account balance in excess of 

        your credit limit; and 

    b. You may only make a total of $300 in cash advance 

        withdrawals per day with a minimum of $10.00.

CIRCUMSTANCES IN WHICH WE WILL DISCLOSE 

ACCOUNT INFORMATION TO THIRD PARTIES

We will disclose information to third parties about your ac-

count or transfers that you make: 

    a. When it is necessary for completing transfers, or

    b. To verify the existence and condition of your account for 

        a third party, such as a credit bureau or merchant, or

    c. To comply with government agency or court orders, or

    d. If you give us your written permission.

YOUR RIGHTS TO RECEIVE DOCUMENTATION OF 

TRANSACTIONS

    a. You can get a receipt at the time you make any cash    

        advance using one of our automated teller machines.

    b. You will get a monthly account statement unless there 

        are no transactions in that particular month and your  

        balance is zero.

    c. You may also receive a statement if there is an amend-

        ment to terms.

































































































































































Reg. No. 5,891,411 
Registered Oct. 22, 2019 
Int. Cl.: 36
Service Mark
Principal Register 

Great American Life Insurance Company  (OHIO CORPORATION)
301 East Fourth Street, 8th Floor
Cincinnati, OHIO 45202

CLASS 36: annuity underwriting

FIRST USE 8-00-2015; IN COMMERCE 8-00-2015

THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT CLAIM TO ANY
PARTICULAR FONT STYLE, SIZE OR COLOR

OWNER OF U.S. REG. NO. 2944661, 3077243, 2944660

No claim is made to the exclusive right to use the following apart from the mark as shown:
"AMERICAN"

SER. NO. 88-448,909, FILED 05-28-2019



Reg. No. 5,186,587 
Registered Apr. 18, 2017 
Int. Cl.: 36
Service Mark
Principal Register 

ASPIRE AUCTIONS, INC. (OHIO CORPORATION), DBA ASPIRE AUCTIONS ,
125
2310 Superior Ave. E
Cleveland, OH 44114

CLASS 36: Appraisal of personal property for others

FIRST USE 12-1-2009; IN COMMERCE 12-1-2009

THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT CLAIM TO ANY
PARTICULAR FONT STYLE, SIZE OR COLOR

No claim is made to the exclusive right to use the following apart from the mark as shown:
"AUCTIONS"

SER. NO. 87-202,983, FILED 10-13-2016
MIDGE FAE BUTLER, EXAMINING ATTORNEY



Reg. No. 6,331,340
Registered Apr. 27, 2021
Int. Cl.: 36
Service Mark
Principal Register

Aspire Capital Advisors LLC  (WASHINGTON LIMITED LIABILITY
COMPANY)
8041 Sunnyside Ave N
Seattle, WASHINGTON 98103

CLASS 36: Investment management; Financial administration of retirement plans;
Financial Planning; Financial Advice; Financial portfolio management; Insurance
brokerage; Insurance consultation; Insurance information; Securities brokerage;
Management of securities portfolios; Investment advice in the fields of personal finance,
tax, securities, retirement planning, and college planning; Qualified retirement plan
management, namely, financial planning for retirement

FIRST USE 10-15-2018; IN COMMERCE 10-15-2018

THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT CLAIM TO
ANY PARTICULAR FONT STYLE, SIZE OR COLOR

No claim is made to the exclusive right to use the following apart from the mark as
shown: "CAPITAL ADVISORS"

SER. NO. 88-159,707, FILED 10-18-2018



Reg. No. 5,839,894 
Registered Aug. 20, 2019 
Int. Cl.: 35, 36, 39, 40
Service Mark
Principal Register 

Chesapeake Utilities Corporation  (DELAWARE CORPORATION)
909 Silver Lake Boulevard
Dover, DELAWARE 19904

CLASS 35: Wholesale and retail store services featuring alternative fuel products, namely,
propane and compressed natural gas; business consultation and promoting public awareness
of the benefits of liquefied and compressed natural gas, as a transportation fuel; consultation
in the field of energy efficiency; marketing services in the field of energy generation,
production and distribution and procurement services, namely, purchasing of natural gas for
others for sale to commercial and industrial customers; wholesale marketing services of
natural gas, and alternative fuels of others

FIRST USE 7-15-2016; IN COMMERCE 7-15-2016

CLASS 36: Energy brokerage services, namely, trading of energy, natural gas, propane, and
natural gas liquids for others

FIRST USE 9-21-2017; IN COMMERCE 9-21-2017

CLASS 39: Public utility services, namely, natural gas distribution to residential, commercial
and industrial customers; storage, transmission and delivery of gas through pipelines; fuel
delivery services featuring propane and compressed natural gas to residential, commercial and
industrial users by truck or rail; propane distribution, transportation and bulk storage; and
gathering of natural gas, namely, collecting for others of natural gas from the wellhead and
transporting the natural gas and associated natural gas liquids to pipelines or end use markets

FIRST USE 11-6-2015; IN COMMERCE 11-6-2015

CLASS 40: Processing of natural gas liquids and natural gas liquefaction services

FIRST USE 5-5-2015; IN COMMERCE 5-5-2015

THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT CLAIM TO ANY
PARTICULAR FONT STYLE, SIZE OR COLOR

No claim is made to the exclusive right to use the following apart from the mark as shown:
"ENERGY"

SER. NO. 86-495,969, FILED 01-06-2015









Reg. No. 5,928,738 
Registered Dec. 03, 2019 
Int. Cl.: 36
Service Mark
Principal Register 

ThinkerBlox, LLC  (CALIFORNIA LIMITED LIABILITY COMPANY)
1655 Manitoba Dr.
Sunnyvale, CALIFORNIA 94087

CLASS 36: Financial information

FIRST USE 3-20-2019; IN COMMERCE 3-20-2019

THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT CLAIM TO ANY
PARTICULAR FONT STYLE, SIZE OR COLOR

SER. NO. 88-336,395, FILED 03-12-2019



Reg. No. 5,085,019 
Registered Nov. 22, 2016 
Int. Cl.: 36
Service Mark
Principal Register 

Aspire Ventures, LLC (PENNSYLVANIA LIMITED LIABILITY COMPANY)
48-50 W Chestnut Street, Suite 300
Lancaster, PA 17603

CLASS 36: Financial management; venture capital services, namely, providing financing to
emerging and start-up companies

FIRST USE 10-1-2015; IN COMMERCE 10-1-2015

THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT CLAIM TO ANY
PARTICULAR FONT STYLE, SIZE OR COLOR

OWNER OF U.S. REG. NO. 4681350

SER. NO. 86-783,533, FILED 10-09-2015
JAMES W STEIN, EXAMINING ATTORNEY







Reg. No. 5,151,788 
Registered Feb. 28, 2017 
Int. Cl.: 36
Service Mark
Principal Register 

The Penn Mutual Life Insurance Company (PENNSYLVANIA CORPORATION)
600 Dresher Road
Horsham, PA 19044

CLASS 36: Insurance agencies

FIRST USE 7-17-2015; IN COMMERCE 7-17-2015

THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT CLAIM TO ANY
PARTICULAR FONT STYLE, SIZE OR COLOR

No claim is made to the exclusive right to use the following apart from the mark as shown:
"PLANNERS"

SER. NO. 86-601,071, FILED 04-17-2015
BRITTANY ANN ESTELL, EXAMINING ATTORNEY



Reg. No. 5,891,871 
Registered Oct. 22, 2019 
Int. Cl.: 36, 41
Service Mark
Principal Register 

Koesten Hirschmann & Crabtree, Inc.  (KANSAS CORPORATION)
10000 College Boulevard, Suite 200
Overland Park, KANSAS 66210

CLASS 36: Financial and wealth management, and financial and estate planning services for
low- and mid-net worth clients or investors

FIRST USE 8-22-2018; IN COMMERCE 8-22-2018

CLASS 41: Career planning, namely, career counseling

FIRST USE 8-22-2018; IN COMMERCE 8-22-2018

THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT CLAIM TO ANY
PARTICULAR FONT STYLE, SIZE OR COLOR

No claim is made to the exclusive right to use the following apart from the mark as shown:
"WEALTH PARTNERS"

SER. NO. 87-654,110, FILED 10-20-2017





Reg. No. 5,734,665 
Registered Apr. 23, 2019 
Int. Cl.: 36
Service Mark
Principal Register 

Berkley Insurance Company  (DELAWARE CORPORATION)
475 Steamboat Road
Greenwich, CONNECTICUT 06830

CLASS 36: Insurance underwriting in the fields of non-admitted, excess and surplus
commercial property and casualty lines

FIRST USE 1-31-2019; IN COMMERCE 1-31-2019

The mark consists of a lower case "B" with an owl head in the center next to a vertical line
followed by the words "BERKLEY" and "ASPIRE".

SER. NO. 87-595,811, FILED 09-05-2017



Reg. No. 5,734,659 
Registered Apr. 23, 2019 
Int. Cl.: 36
Service Mark
Principal Register 

Berkley Insurance Company  (DELAWARE CORPORATION)
475 Steamboat Road
Greenwich, CONNECTICUT 06830

CLASS 36: Insurance underwriting in the fields of non-admitted, excess and surplus
commercial property and casualty lines

FIRST USE 1-31-2019; IN COMMERCE 1-31-2019

THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT CLAIM TO ANY
PARTICULAR FONT STYLE, SIZE OR COLOR

SER. NO. 87-592,369, FILED 08-31-2017



Reg. No. 6,097,945 
Registered Jul. 07, 2020 
Int. Cl.: 36
Service Mark
Principal Register 

John Hancock Life Insurance Company (U.S.A.)  (MICHIGAN CORPORATION)
200 Berkeley Street
Boston, MASSACHUSETTS 02117

CLASS 36: Insurance services, namely, issuing, administering, and underwriting life
insurance; insurance underwriting and insurance administration services for life insurance
programs that include a wellness program

FIRST USE 10-28-2019; IN COMMERCE 10-28-2019

THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT CLAIM TO ANY
PARTICULAR FONT STYLE, SIZE OR COLOR

OWNER OF U.S. REG. NO. 4328451, 1287236, 4403135

The name "JOHN HANCOCK" does not identify a living individual.

SER. NO. 88-650,960, FILED 10-11-2019
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State of Wisconsin

Department of Financial Institutions

To All to Whom These Presents Shall Come, Greetings!

I, Kathy Blumenfeld, Secretary of the Wisconsin Department of Financial 

Institutions, do hereby certify that pursuant to Chapter 132 of the Wisconsin Statutes, 

ASPIRE CPA LLC

has filed for record in this department, on December 12, 2018 a statement of

adoption of the Trademark

ASPIRE CPA LLC

Registration ID: 20180004105

This registration expires December 12, 2028, unless revoked for sooner for cause. 

IN TESTIMONY WHEREOF, I have hereunto set 

my hand and affixed the official seal of the 

Department on September 23, 2021.

Kathy Blumenfeld, Secretary 

Department of Financial Instituitions
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bPcd�e�0&��f��

g�0&�f�0��$�%�0��h$7��

dc�bb!��ci

pRCDCXq�Ỳ àEWWI
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1     IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

2       BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

3

4 CC Serve Corporation,  )   Opposition No.: 91254295

5            Opposer,    )

6    vs.                 )

7 Apex Bank,             )

8            Applicant.  )

9

10        30(b)(6) DEPOSITION OF APEX BANK THROUGH:

11                     Santiago Cuccarese

12

13                       April 20, 2021

14                          9:01 a.m.

15

16     All Parties Appeared via Zoom Video Conferencing

17

18               Melissa M. Whitlock, CCR, CVR

19

20

21

22

23

24

25

Page 1



1                    P R O C E E D I N G S

2           THE COURT REPORTER:  The attorneys

3      participating in this deposition acknowledge that

4      I am not physically present in the deposition

5      room, and that I will be reporting this deposition

6      remotely.  They further acknowledge that in lieu

7      an oath administered in person, the witness will

8      verbally declare his testimony in this matter is

9      under penalty of perjury.  The parties and their

10      counsel consent to this arrangement and waive any

11      objections to this manner of reporting.

12           Please indicate your agreement by stating

13      your name and your agreement on the record.

14           MR. CROSBY:  Clint Crosby, and I concur.

15           MR. PADGETT:  Austin Padgett.  I concur as

16      well.

17           MS. RUSSELL:  Susan Russell.  I concur.

18           THE COURT REPORTER:  Okay.  Thank you.

19           [Santiago Cuccarese is duly sworn by the

20      court reporter.]

21                    SANTIAGO CUCCARESE,

22        Having Been First Duly Sworn, was Examined

23                 And Testifies as Follows:

24                         EXAMINATION

25 BY MR. PADGETT:
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1 how Aspire Bank is related to -- Apex Bank owns the

2 Aspire Bank trademark application, but how is Aspire

3 Bank related to Apex Bank?  Is it a division, a

4 separate entity, what is it?

5      A.  A division.

6      Q.  A division.  And what does Aspire Bank, as a

7 division, do or plan to do within Apex Bank?

8      A.  Aspire Bank is not live.  The intention for

9 Aspire Bank is to be a digital deposit-gathering

10 interface.

11      Q.  Okay.  What does that mean?

12      A.  It means that we're going to solicit deposits

13 via Aspire Bank.

14      Q.  Okay.  Will it operate -- is the intention

15 that it operates like just another bank separate from

16 Apex Bank?

17      A.  It would be digit -- again, it will operate

18 -- it will be an -- what is called an internet bank.

19 It won't -- at the very -- it won't have offices.  I'm

20 sorry.  The plan, at the beginning, is not to have

21 offices.  And it will focus on targeting high-income

22 customers and -- that are looking for an FDIC bank and

23 most -- most importantly, the FDIC insurance for their

24 deposits.

25      Q.  Okay.  Would customers of Aspire Bank also be
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14 Q. Okay. Will it operate -- is the intention

15 that it operates like just another bank separate from

16 Apex Bank?

17 A. It would be digit -- again, it will operate

18 -- it will be an -- what is called an internet bank.

19 It won't -- at the very -- it won't have offices. I'm

20 sorry. The plan, at the beginning, is not to have

21 offices. And it will focus on targeting high-income

22 customers and -- that are looking for an FDIC bank and

23 most -- most importantly, the FDIC insurance for their

24 deposits.



1      A.  No.

2      Q.  Okay.  So the intention in the online bank is

3 that the online bank will provide financing services,

4 which we talked about were loans; is that correct?

5      A.  The intention of the online bank is to raise

6 deposits.

7      Q.  Will it give -- will it provide loans under

8 the Aspire Bank name?

9      A.  There are no plans at the time.

10      Q.  Okay.  What steps have been taken to

11 initiate, you know, rolling this out to the public?

12      A.  None yet besides preliminary discussions.

13      Q.  At this point, are there any plans for

14 physical, brick-and-mortar locations, bank branches?

15      A.  Branded Apex or Aspire?

16      Q.  Oh, sorry.  Aspire Bank.

17      A.  No.

18      Q.  I should ask, does Apex Bank, under that name

19 -- you mentioned it has retail location -- physical

20 branches; correct?

21      A.  Yes.

22      Q.  Dopes it have online banking?

23      A.  It provides basic online and bill-pay

24 services through its website, apexbank.com.

25      Q.  Will Apex use the Aspire Bank name to do
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2 Q. Okay. So the intention in the online bank is

3 that the online bank will provide financing services,

4 which we talked about were loans; is that correct?

5 A. The intention of the online bank is to raise

6 deposits.



1 anything more than those things for online banking?

2      A.  The focus of Aspire is to raise deposits.

3 That's the whole intention at this point.

4      Q.  Okay.  Can you help me understand what you

5 mean by raise deposits?

6      A.  Sure.  It's advertised a specific deposit

7 product like a CD or a money market or any other term

8 deposit, and direct that advertising to the target

9 market.  That is intended to be affluent people that

10 has the need to place funds on an FDIC-insured

11 institution.

12      Q.  Sure.  And why would they put their deposit

13 there?  What advantage would they have?

14      A.  Their company could need it and the FDIC

15 insurance over direct deposits.

16      Q.  I see.  And I'm speaking from just regular

17 consumer banking, you would be offering savings

18 accounts?

19      A.  And money market accounts was the intention.

20 Yes.

21      Q.  Okay.  I understand.  Will any credit

22 products be offered under the Aspire Bank name?

23      A.  It's not part of the plan.

24      Q.  Okay.  Will any credit cards be offered under

25 the Aspire Bank name?
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2 A. The focus of Aspire is to raise deposits.

3 That's the whole intention at this point.

4 Q. Okay. Can you help me understand what you

5 mean by raise deposits?

6 A. Sure. It's advertised a specific deposit

7 product like a CD or a money market or any other term

8 deposit, and direct that advertising to the target

9 market. That is intended to be affluent people that

10 has the need to place funds on an FDIC-insured

11 institution.

21 Q. Okay. I understand. Will any credit

22 products be offered under the Aspire Bank name?

23 A. It's not part of the plan.

24 Q. Okay. Will any credit cards be offered under

25 the Aspire Bank name?



1      A.  Not part of the plan.

2      Q.  Okay.  Will Apex Bank ever run for its Aspire

3 Bank customers -- let me back up.

4           How will Apex Bank know that these are

5 high-income individuals?

6      A.  Advertising will be targeted.  And because of

7 the minimum requirement for account opening, we will

8 usually be a little bit higher.  And let me clarify

9 that this is -- Aspire has a minimum balance

10 requirement.  There's nothing set because there's no

11 real product set.

12      Q.  Okay.  So it has not been set yet?

13      A.  Aspire Bank is not live, so there's no

14 product set.

15      Q.  Sure.  Is there any idea as to the range of

16 the minimum balance requirement?

17      A.  There is no -- because of how COVID's changed

18 the market, you will notice that there's a new -- not

19 a whole lot of deposit advertising outside, so that's

20 not -- that's not a priority discussion that we have

21 at the time.

22      Q.  Understood.  When a customer opens an

23 account, an Aspire Bank branded account, would the

24 bank ever run their credit score?

25      A.  There's no Aspire Bank product, but no.

Page 29

1 A. Not part of the plan.



1      A.  I did share the findings on this Aspire Bank.

2 I did share the findings with my team.

3      Q.  Was there any document talking about this

4 North Dakota bank internally?

5      A.  Not really.

6      Q.  Was it ever shared with senior management or,

7 you know, the executive suite, I should say?

8      Q.  I probably had a -- had an initial discussion

9 -- internal discussion with them, with my CEO, but

10 it's -- it -- we -- again, even though it's -- it's

11 another bank, their geographic focus is so different

12 than ours that we don't see why it would be a problem.

13 In the banking industry, you have several financial

14 institutions across different states using similar

15 names.  Like, there are First Banks everywhere, Star

16 Banks everywhere, or City Banks, et cetera.

17      Q.  I see.  We'll be done with 13 and move on to

18 14.  And when you have 14 open, do you recognize

19 Exhibit 14?

20      A.  This is -- these are screenshots of another

21 use of the Aspire Bank name.

22           (Exhibit 14 is marked for identification.)

23      Q.  (By Mr. Padgett)  Got it.  And let's see.  At

24 the top of the page, do you see when that Aspire -- or

25 the website capture was taken?

Page 53

13 In the banking industry, you have several financial

14 institutions across different states using similar

15 names. Like, there are First Banks everywhere, Star

16 Banks everywhere, or City Banks, et cetera.



1                         CERTIFICATE

2 STATE OF GEORGIA:

3

4           I hereby certify that the foregoing

5 transcript was taken down, as stated in the caption,

6 and the colloquy, questions, and answers thereto were

7 reduced to typewriting under my direction; that the

8 foregoing pages 7 through 74 represent a true,

9 complete, and correct transcript of the evidence

10 given.

11           The above certification is expressly

12 withdrawn and denied upon the disassembly or

13 photocopying of the foregoing transcript, unless said

14 disassembly or photocopying is done under the auspices

15 of Veritext and the signature and original seal is

16 attached thereto.

17           I further certify that I am not related to or

18 are of counsel to the parties in the case; am not in

19 the regular employ of counsel for any of said parties;

20 nor am I in any way interested in the result of said

21 case.

22      This, the 5th day of May 2021.

23

24                             <%21140,Signature%>

25                             Melissa M. Whitlock, CCR, CVR
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