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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

North Carolina Wildlife Federation, Inc.,
Opposer,
Opposition No.
V. Mark: THE BUTTERFLY HIGHWAY

Serial No. 88328464
Dr. Angelique Hjarding,
Applicant.

N N N N N N N N N

NOTICE OF OPPOSITION

North Carolina Wildlife Federation, Inc. (“Opposer”), a corporation duly organized and
existing under the laws of North Carolina, and having its principal place of business at 1024
Washington Street, Raleigh, North Carolina 27605, believes it would be damaged by registration
of the mark THE BUTTERFLY HIGHWAY, which is the subject of pending Serial No. 88328464
(“Applicant’s Application”) owned by Angelique Hjarding (“Applicant”), and hereby opposes the
same.

In support of the opposition, Opposer alleges that:

1. Opposer was founded in 1945 and is a non-profit organization devoted to protecting
North Carolina’s natural resources, including the protection, conservation, and restoration of
wildlife and habitat. Opposer performs its functions through, among other avenues, education and
outreach, direct hands-on conservation projects, and policy research and advocacy at both the state
and federal level.

2. Opposer is the owner of pending Serial No. 88390429 (“Opposer’s Application”)
for THE BUTTERFLY HIGHWAY, which covers the following goods and services:

Class 6
Non-luminous, non-mechanical signs made of metal
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Class 31
Seeds for planting; seeds for horticultural purposes

Class 44
Habitat restoration and wildlife preservation initiative, namely, encouraging
members of the public to plant flowering plants in a manner that supports
butterflies, bees, birds, and other pollen- and nectar-dependent wildlife, and
providing a method for the public to register such a garden; providing
information in the fields of habitat restoration and wildlife preservation

3. Applicant’s Application, which was filed on March 6, 2019, covers the following

services:

Class 35
Promoting public awareness in the field of community based pollinator
programs and wildlife conservation; Charitable services, namely,
organizing and developing projects to promote awareness of tree and
environmental conservation
4. In an Office Action dated July 1, 2019, the USPTO Examining Attorney assigned
to Opposer’s Application noted the existence of Applicant’s Application and stated that should it
register, Opposer’s Application “may be refused registration under Trademark Act Section 2(d).”
A. Standing
5. Opposer has standing to bring this opposition because Applicant’s Application has
been cited as a potential bar to Opposer’s Application.'
6. Opposer has standing to bring this opposition because Opposer’s ground for
bringing the opposition is that Opposer, not Applicant, is the true owner of the mark THE

BUTTERFLY HIGHWAY that is the subject of both Opposer’s Application and Applicant’s

Application.?

' See T.B.M.P. § 309.03(b) (“A real interest in the proceeding and a reasonable belief of damage may be found, for
example, where plaintiff pleads (and later proves): . . . Plaintiff has been . . . advised that it will be refused
registration when defendant’s application matures into a registration, or has a reasonable belief that registration of its
application will be refused because of defendant’s registration.”).

2 See, e.g., UVeritech, Inc. v. Amax Lighting, Inc., 115 U.S.P.Q.2d 1242, 1245 (T.T.A.B. 2015) (“The dispute over
ownership of the mark also establishes standing.”).
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B. Ground for Opposition: Opposer Is the True Owner of the
Mark THE BUTTERFLY HIGHWAY

7. Opposer, not Applicant, is now, and has been since at least the filing date of
Applicant’s Application, the true owner of the mark THE BUTTERFLY HIGHWAY.

8. While enrolled in a graduate program at the University of North Carolina at
Charlotte in 2015, Applicant worked on her school dissertation about what she called “The
Butterfly Highway Project.”

0. While still working on her dissertation involving “The Butterfly Highway Project,”
Opposer hired Applicant as an independent contractor starting on or about July 14, 2015.

10. Opposer’s CEO, Tim Gestwicki, sent the email shown below on June 16, 2015, for
the purpose of introducing Applicant to Opposer’s staff:

NCWF Staff,
T am pleased to let you all know that Angelique (Angel) Hjarding is joining the NCWF Team.

A few folks met Angel at the last Board meeting and the rest of you will get to meet her as she
segues away from her teaching at UNCC into her role with NCWF leading our Pollinator and
Wildlife Habitat Programs. Angel will be working to complete her dissertation on her research
with her butterfly highway project www.butterflyhighway.org

Here is a good piece on the effort
hitp://inside.uncc.edu/news-features/2015-06-04/butterfly-hishway-graduate-student-creates-
citizen-science-network and one of her published pieces is attached.

Angel can be reached at angel@ncwf.org
Welcome aboard Angel!

tim
1. Opposer hired Applicant as an independent contractor to lead Opposer’s Pollinator
and Wildlife Habitat Programs, which included THE BUTTERFLY HIGHWAY program.
12. In or around April 2017, Applicant transitioned from an independent contractor to
a salaried employee of Opposer.
13. On April 1, 2019, Applicant emailed her resignation to Mr. Gestwicki:

Hi Tim,

PPAB 5215734v1.docx 3



This email serves as my letter of resignation as an employee of the North Carolina
Wildlife Federation effective immediately.

In addition, I own the trademark to the Butterfly Highway (US Trademark
#88328464) and request that the North Carolina Wildlife Federation discontinue
use of my intellectual property effective today April 1, 2019.

If you have questions regarding this matter, please contact my attorney Paula Yost
at 704-436-2214.

Sincerely,
Angelique Hjarding

14.  Prior to Applicant’s resignation email of April 1, 2019, neither Mr. Gestwicki, who
made the decision to hire Applicant in 2015, nor anyone else employed by Opposer ever discussed
with Applicant who owned the trademark THE BUTTERFLY HIGHWAY or the underlying
project.

15. Opposer often refers to itself, and is referred to by others, using the acronym
“NCWE.”

16.  Applicant published a blog post on Opposer’s website on May 26, 2016, in which
Applicant stated, “The Butterfly Highway is a program of NCWF that aims to create a highway
for pollinators and wildlife through the state.”

17.  In the Spring 2016 edition of Opposer’s journal, the North Carolina Wildlife
Federation Journal, Applicant wrote:

[T]he North Carolina Wildlife Federation has launched its newest campaign
to support pollinators and wildlife in North Carolina, The Butterfly
Highway: A Roadmap for Pollinator and Wildlife Conservation. The
Butterfly Highway is a statewide community-based environmental

restoration initiative with the aim of restoring native pollinator habitats to
areas impacted by urbanization across North Carolina.*

3 https://blog nwf.org/2016/05/community-partnerships-connect-kids-with-nature/. Opposer recognizes that the
provision of links in this Notice of Opposition does not make any evidence of record. These links are provided
strictly as a courtesy to the reader, and Opposer will properly introduce this evidence and other evidence at the
appropriate time.

4 https://ncwf.org/wp-content/uploads/ncwf-journal-spring-2016.pdf.
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18.  InJanuary 2017, Applicant authored an article in the journal Biophilic Cities titled
The Butterfly Highway: Connecting People To Nature. In that article, Applicant wrote:

In 2015, the Butterfly Highway was adopted as an official program of the
North Carolina Wildlife Federation. The increased capacity provided by
the North Carolina Wildlife Federation has helped the Butterfly Highway
grow into a statewide community-based environmental restoration
initiative. From backyard ‘Pollinator Pitstops’ to large-scale roadside
habitat restoration, the program is working to create a network of native
flowering plants to support butterflies, bees, birds, and other pollen and
nectar dependent wildlife. While there is still a focus on restoring habitat
in urban spaces, the program has opened up opportunities for restoring
habitat on farms, roadsides and in utility right of way corridors.’

19.  Inarecorded interview with The Charlotte Observer in or around February
2018, Applicant stated on camera as follows:
The Butterfly Highway is a project that started here in Charlotte as one of
my research projects at UNC Charlotte, and it has been taken onboard as a
program of the North Carolina Wildlife Federation so that we could take it
across the state.’
20. At least up until April 18, 2019, Applicant’s Facebook page stated, “The

Butterfly Highway is a program of the North Carolina Wildlife Federation . . .,” as shown

below (red arrow added):

[this space intentionally left blank]

Shttps://static1.squarespace.com/static/5bbd32d6e66669016a6af7e2/t/5¢93ed86c83025¢29de055¢ef/1553198471841/
The-Butterfly-Highway-Connecting-People-and-Nature-by-Angelique-Hjarding.pdf.

% https://www.charlotteobserver.com/news/local/article84991852.html [video: ~18-33 second mark].
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Butterfly Highway

Ebutterftyhighway

Info and Ads

o Like  # Share

# Suggest Edits

PAGE INFO STORY
¥ Created in November 2014
CONTACT INFO

1 ahjarding@butierliyhighway.org

3 hitp:iwww. butterfyhighway.org

butterfty_highway

Our Story

Visit Group & Send Message

# Suggest Edies

Since 2004, the Butterfly Highway has blossomed and

0 Aboul

grown into & global netwark of people and

Since 2014, the Buttarfly Highway has biassomed and grown
into & global network of pedple and comminities providing wildlife.
safe places for polinators and wildide

Ses More

0 The Buttertly Highway is a program of the Norh Caraling
Wildiife Fedesation to promate habilst conservation fat $
TEAM MEMBERS

butterfies, bees. birds, and other wildile

& Cammunity

ing safe places for poliinators anc A

6 Angel Greer Hjarding

21. The first specimen of use (“Specimen 17) submitted by Applicant with Applicant’s

Application consists of a posting dated May 30, 2017 on Applicant’s Facebook page. A partial

screenshot of Specimen 1 is shown below (red arrow added):

Events.
Groups
Videos
Photos
Reviews
Community

Info and Ads

# Creato Past

[ ehoto/videa S Tag Friands

@ checkin

Paosts

Butterfly Highway
Moy 30, 2017 -3

Do you have at least 3 types of native plants, trees, or fowering
weads in your yard? Do you use sustainable gardening practices that
protect bees, butterflias, and other insects? Now is the perfact time
o register your garden on the Buttertly Highway! Registration is
FREE, just click the image to join today!

NCWF.ORG
Register a Butterfly Highway Garden -
North Carolina Wildlife Federation

Fill out this form to register your pollinator

— S THE
n“mn’lv garden as & pert of the North Canol

nnts

oY Like

Most fielevant =

#” Share -
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8 out of & - Based on the opinion o
person

Community

AL invite your friends 10 fike this Page
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About
i 7043325606

(=) Typically mplas within a day
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O w
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Suggest Edity
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. Angal Graer Hjarding

Pages Liked by This Page

S
w Daniel Stows Bota... LI

22. Specimen 1 contains an embedded link to Opposer’s website and states, “Fill out

this form to register your pollinator garden as a part of the North Carolina Wildlife Federation’s

Butterfly Highway.”
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23. The second specimen of use (“Specimen 2”) submitted by Applicant with
Applicant’s Application is a printout from Opposer’s website. A partial screenshot of Specimen

2 is shown below:

fé%« North Carolina
Wildlife Federation

ENVIRONMENTAL
%o(, DUALITY f

( Join/Renew (http://weblink.donorperfect.com/NCWF-Membership) -] [ Donate Today (http: //weblink donorperfect.com/NCWF

Donate)

(https.//ncwf.org/)

Butterfly Highway: A Roadmap for Pollinator & Wildlife
Conservation (/programs/butterfly-highway/)

The Butterfly Highway is a statewide conservation restoration initiative that aims to restore native pollinator habitats to areas impacted by urbaniz:
land use change and agriculture across North Carolina. From backyard Pollinator Pitstops to large-scale roadside habitat restoration, the project is
creating a network of native flowering plants to support butterflies, bees, birds and other pollen and nectar dependent wildlife.

History

The Butterfly Highway began with several communities in Charlotte, NC that wanted to beautify their environment through planting gardens. Thro
the Butterfly Highway, these communities are transforming community gardens, backyard gardens, public spaces and park fragments into new

pollinator and wildlife habitats. The Butterfly Highway has alse provided capacity for communities to participate in a community based citizen scie
project that tracks butterflies and bumble bees. No garden is too small to make an impact and all together they are a part of the Butterfly Highway

In the News

Charlotte Observer Feature on Butterfly Highway (http://www.charlotteobserver.com/news/local/community/university-city/article25404076 ht

24.  In Applicant’s Application, Applicant described Specimen 2 as “Applicant’s . . .
webpage,” as shown below (red underling added):

SPEO0-6940198198-20190306170209655188 . The Butterfly Highwav -
North_Carolina_Wildlife_Federation.pdf

ORIGINAL PDF FILE

CONVERTED PDF FILE(S)

TICRS\EXPORTITMAGEOUT1 T\883'284'88328464'xml1'RF A0006.TJPG
(6 pages) Y EN a8 a1 nE AVUUD.JPLY

TICRS\EXPORT I TIMAGEOUT1 T\883'284'88328464'xml'RFA0007 JPG

TICRS\EXPORTITIMAGEOUT1 T\883'284'88328464'xml 1 '\RFA0008.JPG

TICRSEEXPORTITMMAGEOUT17'883'284'88328464 'xml 1'RFA0009.JPG

TICRS'EXPORTITIMAGEOUT1 T'8831284'88328464 xml 'RFA0010.JPG

ATICT AGEOUTL 4xmll'RFA0011.IPG

a screenshot of .-\BElicaut's social media and webpage clearly depictmg the

SPECIMEN DESCRIPTION
mark

25. Specimen 2 does not depict Applicant’s webpage.

26. Specimen 2 depicts Opposer’s webpage.
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27.  Atthe time Applicant filed Applicant’s Application, Applicant knew that Specimen
2 did not depict Applicant’s webpage.

28. On or about April 18, 2019, Opposer’s attorney sent a letter (“Opposer’s Letter”)
to Applicant’s attorney.

29.  Among other things, Opposer’s Letter pointed out that Applicant falsely described
Specimen 2 as “Applicant’s . . . webpage.”

30.  Applicant has taken no steps to correct the record in Applicant’s Application to
reflect that Specimen 2 does not depict Applicant’s webpage, but rather Opposer’s webpage.

31.  From the time Opposer hired Applicant as an independent contractor starting on or
about July 14, 2015 until April 1, 2019 (the “Period”), Opposer’s name appeared with the mark
THE BUTTERFLY HIGHWAY in connection with the goods and services offered under the mark.

32.  To the extent Applicant’s name appeared during the Period in connection with the
mark THE BUTTERFLY HIGHWAY, Applicant was identified as working for Opposer.

33. During the Period, Opposer maintained the quality and uniformity of the goods and
services offered under the mark THE BUTTERFLY HIGHWAY.

34, During the Period, Applicant was acting under the control of Opposer with respect
to THE BUTTERFLY HIGHWAY program, either as an independent contractor or an employee.

35. The consuming public believes that Opposer stands behind the goods and services
offered under the mark THE BUTTERFLY HIGHWAY.

36. During the Period, Opposer paid for all advertising and expenses related to THE
BUTTERFLY HIGHWAY program.

37. During the Period, both Opposer and Applicant publicly represented that The

Butterfly Highway was a program of Opposer’s.
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C. Conclusion
Opposer respectfully requests that Applicant’s Application be refused, that no registration

be issued thereon to Applicant, and that this opposition be sustained in favor of Opposer.

Respectfully submitted,
Date: November 6, 2019 /Christopher M. Thomas/

Christopher M. Thomas (N.C. Bar No. 31834)
Parker Poe Adams & Bernstein LLP

301 Fayetteville Street, Suite 1400

Raleigh, North Carolina 27601

919-828-0564

trademarks@parkerpoe.com
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