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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NUTRAMAX LABORATORIES, INC.,
Opposition No.: 91251163
Opposer,
Application No.: 88/192,666
V.
NUTRIOMIX, INC., INutrromix
Mark:
Applicant.

ANSWER

Applicant Nutriomix, Inc. (“Applicant”), by and through its counsel Perkins Coie LLP,
hereby answers Nutramax Laboratories, Inc.’s (“Opposer’) Notice of Opposition as follows:

The first paragraph of the Notice of Opposition is an introductory paragraph to which no
responsive pleading is required. To the extent a response is deemed necessary, Applicant denies
that Opposer will be damaged and denies that Opposer is entitled to any relief.

1. On information and belief, Applicant Nutriomix, Inc. (“Applicant”) is a California
corporation with an address of 225 S. Lake Avenue, Suite 300, Pasadena, California 91101.

ANSWER: Applicant admits Applicant is a California corporation with an address of 225
S. Lake Avenue, Suite 330, Pasadena, California 91101. Applicant denies all other allegations
contained in Paragraph 1 of the Notice of Opposition.

2. On information and belief, Applicant is the identified owner of U.S. Trademark App. Ser.
No. 88/192,666 (“the ‘666 Application”), filed on November 13, 2018, for the mark NUTRIOMIX
and design (“NUTRIOMIX Mark”) to identify: “Chemical additives for use in the manufacture of
food; chemical additives for use in the manufacture of nutritional supplements and dietary

supplements; chemicals for use in biotechnological and bioengineered product development” in
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International Class 1; “Dietary supplements; nutritional supplements; amino acids for nutritional
purposes; mineral nutritional supplements; micro-nutrient preparations for the prevention of
diseases, namely, obesity, heart disease, strokes, diabetes, high blood pressure, cardiovascular
disease, cancers, and osteoporosis; health food supplements” in International Class 35;
“Biotechnology research; providing information on the subject of scientific research in the field of
biotechnology and bioengineering to benefit human health, nutrition, and wellness” in
International Class 42; and “Providing information in the field of nutrition; consulting services in
the fields of health and nutrition; nutrition counseling; providing information about dietary
supplements, nutrition supplements, and nutrition; providing information, news, and commentary
in the field of nutrition, health and wellness” in International Class 44.

ANSWER: Applicant admits that on November 13, 2018, Applicant filed an application

Ntriomix
to register the trademark and that Applicant is the current owner of Application Serial

No. 88/192,666, covering the goods and services currently listed in Application Serial No.
88/192,666. Applicant denies all other allegations contained in Paragraph 2 of the Notice of
Opposition.

3. Opposer is the owner of U.S. Registration No. 2,231,260 (“the ‘260 Registration™), filed on
July 16, 1992, for the word mark NUTRAMAX LABORATORIES to identify: “Dietary food
supplements” in International Class 5.

ANSWER: Applicant is without knowledge or information sufficient to form a belief as
to the truth of the allegations contained in Paragraph 3 of the Notice of Opposition and therefore
denies the same.

4. The ‘260 registration has a priority date and a registration date earlier than

Applicant’s filing date.

146132757



ANSWER: Applicant admits the records of the U.S. Trademark Office list the application
filing date for U.S. Reg. No. 2,231,260 as July 16, 1992 and the registration date as March 16,
1999. Applicant is without knowledge or information sufficient to form a belief as to the truth of
all other allegations contained in Paragraph 4 of the Notice of Opposition and therefore denies the
same.

5. Opposer is the owner of U.S. Registration No. 4,077,241 (“the ‘241 Registration”), filed on
June 20, 2011, for the word mark NUTRAMAX LABORATORIES and design to identify: “Dietary
and nutritional supplements for human and veterinary use” in International Class 5.

ANSWER: Applicant is without knowledge or information sufficient to form a belief as
to the truth of the allegations contained in Paragraph 5 of the Notice of Opposition and therefore
denies the same.

6. The ‘241 registration has a priority date and a registration date earlier than
Applicant’s filing date.

ANSWER: Applicant admits the records of the U.S. Trademark Office list the application
filing date for U.S. Reg. No. 4,077,241 as June 20, 2011 and the registration date as December 27,
2011. Applicant is without knowledge or information sufficient to form a belief as to the truth of
all other allegations contained in Paragraph 6 of the Notice of Opposition and therefore denies the
same.

7. Opposer and Opposer’s licensees have used the mark NUTRAMAX as a trade name in
connection with goods and services related to the goods and services of the ‘666 application prior
to Applicant’s filing date.

ANSWER: Applicant is without knowledge or information sufficient to form a belief as

to the truth of the allegations contained in Paragraph 7 of the Notice of Opposition and therefore
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denies the same.

8. Applicant’s NUTRIOMIX Mark, used in association with its identified goods and services,
so resembles Opposer’s NUTRAMAX LABORATORIES marks, as to be likely to cause
confusion, mistake, and/or deception under Section 2(d) of the Lanham Act, 15 U.S.C. §1052(d).

ANSWER: Applicant denies the allegations contained in Paragraph 8 of the Notice of
Opposition.

9. By reason of the foregoing, Opposer believes that it will be damaged by the registration of
the NUTRIOMIX Mark.

ANSWER: Applicant denies the allegations contained in Paragraph 9 of the Notice of
Opposition.

Applicant denies any allegations contained in any unnumbered paragraphs, denies that
Opposer will be damaged by registration of the Application, and denies that Opposer is entitled to
any relief requested.

AFFIRMATIVE DEFENSES

As further answer to the Notice of Opposition, Applicant asserts the following affirmative
defenses:

1. Opposer is not entitled to relief because its asserted marks are weak and entitled to a limited
scope of protection.

2. Opposer, in the Notice of Opposition, and each allegation contained therein, fails to state a
cause of action upon which relief may be granted.

3. Opposer cannot demonstrate any likelihood of confusion, that the public will be misled as
to the source of Applicant’s goods and services, or that Applicant’s goods and services are

associated with or endorsed by Opposer.
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WHEREFORE, Applicant respectfully requests that the Trademark Trial and Appeal

Board dismiss the Notice of Opposition with prejudice.

DATED: November 1, 2019 Respectfully Submitted,
PERKINS COIE LLP

By: /Sabrina J. Danielson/
ALEXANDER J.A. GARCIA
SABRINA J. DANIELSON

1201 THIRD AVENUE, SUITE 4900
SEATTLE, WA 98101
AJAGarcia@perkinscoie.com
SDanielson@perkinscoie.com
PCTrademarks@perkinscoie.com

ATTORNEYS FOR APPLICANT
NUTRIOMIX, INC.
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CERTIFICATE OF SERVICE
The undersigned affirms that Applicant’s ANSWER was served on Opposer NUTRAMAX
LABORATORIES, INC., by emailing a copy to Opposer’s attorney of record, Andrew D. Dorisio

of King & Schickli, PLLC, at andrew@iplaw1.net, uspto@iplaw 1 .net, as required pursuant to 37

C.F.R. § 2.119 and Trademark Trial and Appeal Board Manual of Procedure § 113.04, on the date

set forth below.

DATED: November 1, 2019 /Sabrina J. Danielson/
Sabrina J. Danielson
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