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IN THE HIGH COURT OF JUDICATURE AT MADRAS o
(Ordmary Orlgmal C1v11 Jur1sdlct10n)

. cSNo. 5bb ”fo_f2015

| 1. K.A.Velayutham (86 years)

. S/o.Karavattu Ayyappan,. . '
. No.17, Balakrishnan Road, Mylapore
’ Chenna1 600004.

2. K.V.Sukumar, Proprietor,
Ambika Appalam Depot,
) " No.17, Balakrishnan Road, Mylapore ‘
Chennal 600004. . ... Plaintiffs
L G -VS-" ‘ \ -
'~ 1.K.V.Vijayaraghavan
y - S/0.K.A.Velayutham
2. Ambika Appalam Company, . -
Rep. by its Partner K.V.Vij ayaraghavan
J 1 & 2 having business at No.4, Dr. Nair Road
T.Nagar, Chenna1 600017 :

: 3. Mr.K.V. Vyas S/0.K.V. Vljayaraghavan :
.~ - Grand S/o0.K.A. Velayutham
4. Mrs.R.N.Jaya

N
“

g W/o. K.V. Vljayaraghavan B
) , 3 & 4 having business at No.4 (Old No. 25)
Dr.Nair Road, T. Nagar : . e
g ‘ Chenna1 600017 - LR " ... Defendants

PLAINT UNDER ORDER IV, RULE 1 OF 0.S. RULES READ WITH
ORDER VII RULE 1 OF C.P. C. '

The Pla1nt1ffs above named subm1t as follows :

b 1. The First Plaintiff' is the son of late Karavattu Ayyappan
~ Hindu aged about~86~years\ and |
The Second Pla1nt1ff is the son of KAVelayuthnn Hindu

y - aged about 6O years both are re31d1ng at No 17, Balakrislman
Road, Mylapore Chenna1 600004 |
The address for service on the plaintiffs are th 2t of their

counsel M/s M.BALASUBRAMANIAN, B.DHIYANESWARAN,




P
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2

PVENNITHARAN and AVENNILA Advocates, No0.36, Law |

Chamber I—I1gh Court Bu1ld1ngs Chenna1 600 104.
2. T he First Defendant above named is the son of
K.A.Velayutham, Hindu, aged about 59 years,
.._‘Thel'_ Second 'defen'dant__”is a partnership' firm, represented by :

its partner K.V.Vijayaraghayan S/o. K.A.Velayutham aged abou"t
59 years.‘, the defendants 1 & 2 are carrying on business at No.4
(Old No.25) Dr.Nair Road, T.Nagar, Chennai—6000l7.
‘ The Th1rd defendant above named 1s the son of
K. V V1Jayaraghavan H1ndu aged about 31 years and
| ‘The fourth defendant above named 1s the - wife  of |
K.V. V1Jayaraghavan Hindu aged about 50 years the defendants_ 3
85 4 are carrymg on bus1ness at No 4 (Old No 25) Dr.Nair 'Roa‘d, |-
| T.‘N_agar, Chennai-600017. ¥
The address for service of all notices and proces‘ses on the |
defendants is the sarne as stated above. | |

3 The pla1nt1ffs submit that the 1St defendant is the younger

~son. of the 1St pla1nt1ff and younger brother of the 2nd pla1nt1ff§ ‘The |-

lst pla1nt1ff herein estabhshed “Amb1ka Appalam Depot’ in the
year 1948 at Mylapore, Madras along With his wife Mrs.Thangam. :

The trade mark “Amblka Appalam” has been registered in the year

1963 w1th the Trade mark Reg1stry by thelst Plamtlff under clause, -

»30 and thereafter under clause 29 and 35 of the Trade mark. Later

~on the _plainti'ffs along with the 1st defendant run thevplart_nershlp ,

business. The 1st plaintiff herein acquired the Dr.Nair Road,




T. Nagar property of an extent of six grounds in the ye

b ‘Ambika Appalam vcompany by a registered sale deed ¢

: n,ot-to enfor‘ce the dissolution of partnership deed dt.1

3
Kartha of the Jomt family in the name of the partn

At the relevant point of time the 2nd plaintiff was only 2

and the 1st defendant was only 19 }years old. Taking

erShip

1t.5.5.1976.

ar 1976 as

firm

20 years old

into

consideration of the hard work, reputation and goodwill created

for the firm, the 2“d pla1nt1ff and the 1st defendant handed

half share in the Dr Nair Road property, T. Nagar Che

1st plaJntlff by duly executed a Drssolutron of partnershlp ‘An

plamtrffs and the lSt defendant duly s1gned in the presence of

wrtnes_ses and a Notary pubhc.

4. The plaintiffsstate that they have entrusted

matters 1nclud1ng Trade mark matters of the 2rd defendant fi

all the legal

over

.nnai to the

\bika

"Appalam company on 1.4. 1992 by a ertten instrument the

rm to

the 1St defendant to look after on behalf of the firm. T he‘plamt_iffsk

as_partners lused_ to srgn lot of _papers a_nd non- Jud1cial

stamp

papers in blank so as to enable the 1st defendant to defend the

clouds created by one MrsA Sundar1 over the Dr Nair

property Whlch is morefully described in the pla1nt S¢

o aforesaid Mrs.A.Sundari .frequently sent third party buyers 1

the guise of sale to the plaint ‘sche‘dule property and

false complalnts against the ﬁrm W1th the hlgher P

then and there The 1st defendant hereln who looked afte

also I

olice ¢

litigations on behalf of the 2nd 'defendant firm advised

the pl

4.199

“hedule

Road |
. The
under
odged
ff; Lcial
1 | the
aintiff

2 till
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Company the 2nd defendant hereln 1nst1tuted a civil suit o

50
4
such tlme the d1spute over the plaint schedule property 1

f1na11ty In the month of November 2000 The Ambika

of this Hon’ble Court in C.S.No.848 of 2000 through the |1st

defendant against the said Mrs.A.Sundari for declaratio

and for 1nJunct10n In that the plaintiffs and the 1% defendant
produced the reg1strat1on certlﬁcate of the 2“d defendant firm as..

plaint document No.16 and the' resolution authorizmg_ the | 13t

defendant to 1nst1tute the su1t on behalf of the 2nd defen

as pla1nt document No 17. As per the adv1ce of the 1st defenda’nt Folle T

who was- look1ng after the legal matters of the firm, d

deed dt.1.4.1992 kept in abeyance till such time the ‘matter

reaches a f1nal1ty The su1t in C. S.No.848 of 2000 ended infavour

eaches a

Appalam

n the fil‘e"

n of title

dant firm -

1ssolution

of the firm on 6.4.2010‘. The plaintiffs were under the ‘bonafide .

1mpress1on that the 1St defendant would have initiated other
formal1t1es of effectmg publlcat1on in a vernacular daily etc. since, -

the 2nd plaintiff and the 1st defendant were g1ven separa1 e shops in

Mylapore and T Nagar area respectlvely in the year 1999

Pla1nt1ff The 1st pla1nt1ff Ond plaintiff and the 1st defendant, are

g1ven rlght to use the trade mark ‘Ambika Appalam

respectwe busmesses The 1st pla1nt1ff as a found

bus1ness Amblka Appalanl and he acqulred the plalnt schedule

property as kartha of the Jomt fam11y in the name of the

defendant has glven 3 grounds to the 1st pla1nt1ff in Dr.Nair Road,

(€]
=
. «
@

by thg

for their

er :of the

year 1976 That is the reason Why the 2nd plalntlff and the | 1st. .

firm in the
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| T.Nagar property apart from right over the trade m

.

dissolution deed dt.1.4.1992.

5. The plaintiffs submit that the plaintiffs a

defendant herein decided to remain separate by ¢

dissolution of partnership deed dt.1.4.1992 and the

was under litigation. However, there was a income tax

firm in the year 1999, the 1st plaintiff entrusted two shops at

Mylapore to the 2nd plaintiff and entru'sted three shop

TNagar Chenna1 to the 1St defendant in the year

Thereafter the 2nd plalntlff started number of shops in Mylapore,

1999

Triplicane, Adyar, C. P Ramasamy Road Luz Church

M.R.C.Nagar, Anna Nagar, pu_rasawalkam and Besant Nagar of his
ewnf The plaintiffs herein duly assigned the trade mark ‘Aml: ika
Appalam’ infavour of ‘M/s. Ambika foods’. As a matter of fact, the
1st defendant also attended the inanguration of the shops by the
2 plaintiff and his family members. Likewise, the 1% defehdant
herein operate three,‘ shops in T.Nagar, a shop in Nanganallur,
Alwar Thininaga_r and IIT c.ampusbat Chennai. However income tax

returns were submitted by the 1st defendant jointly upto the year

2002.

6. The plaintiffs submit that the 1st plaintiff duly exgcuted

“the settlement deeds in favour of the 1st defendant as follows

nd the
xecuting a
same jvas
deferred as per the legal _advice. taken by the 1st defendant

raid of the

lark in the

19

1St.

since

| One of the prime property namely Dr.Nair Road, T.Nagar property

s situate at

tself.

Road,
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- (I). The property situate in Fakkir sahib street, Triplicane,

2 Chennai. (II). Ambika Nivas lodge a comrnerc’ial property srtuate in

WJ Triplicane, Chennai. (). 3/40 share in Door.No.17 in

.

" Balakrlshna Road, Mylapore Chennai ~ 600 004. |

? s L1keW1se the ﬁrst p1a1nt1ff ‘herein based -on the allotment

j made in the dissolution of partnership firm dated1.4.1992

"3 executed settlement deeds in favour of the 2nd pla1nt1ff in respe.ot'_
;3 of 3 grounds of the property at Dr Nair Road T.Nagar, Chennar in
; _the year 201 1 and one ground subsequently | |

:; Based on the settlement deeds the 2nd plaintiff is‘ lallotted 4
j grounds in Dr. Nair Road property and in the balance Qt grounds
A the 2nd p1a1nt1ff is entltled to have 1/2 grounds in all 4 1/;2 ground's'
% s ‘and the 1St defendant is entltled to 1 1/2 grounds in. respCC' i
:: Dr. Na1r Road property or otherW1se the 2nd pla1nt1ff becorne
e absolute owner of the property of an extent of 4 1/2 g[rounds in
‘; " Dr.Nair Road T Nagar Chenna1 morefully set out in the sChe'dule SR
‘*: - hereunder o |

i@ 7 ’I‘he plalntlffs submlt that the plamtlffs entruste:d‘ the
> matter to the 1st defendant to look after the 11t1gat10ns 1n1t1lated‘

against one Mrs.A. Sundan in respect of Dr.Nair Road ProperLy in-

T.Nagar. To safeguard the Dr.Nair Road property the 1st p1a1nt’1 as

;& ‘kartha and. partner and the 224 plaintiff as partner signed. b lank
ey stamp papers for the purpose of safeguarding the property and the
. . same was given to the 1St -defendant F‘urtherrnore ‘the | 1st

defendant also entrusted with all the Orlglnal documents of title of
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~ the firms and trademark papers and he was regularly lo

~ plaintiffs.

T. Nagar Chenna1 property reached a finality. The

7

the legal aspect of the 2°¢ defendant firm on bel

8. T he plalntlffs submit that the 2nd defendant firm has

Plamtlffs and the 1st defendant and the same has been come into

effect only on 6.4. 2010 since the lltlgatlon over the Dr.

become 31ck and aged tak1ng advantage of the 51tuat10n_the Ist

defendant hereln allegedly created a deed of retirement | of

oking

-partnership on 14. 6 20 10 based on the avallable s1gnature‘ of the

15t plaintiff

after |

1alf of the

been

duly d1ssolved on 1.4. 1992 in the presence of Notary public bybthe v

Nair Road,

‘plalnt1ffs as 1f they retlred frorn the firm Arnb1ka Appalam on -

- 14. 6 20 10. In that deed except one paragraph about retirement ;

noth1ng is mentloned about the amount settled to the outgoing

partners and the share of the 1mmovable propertles

of the firm

apart from the assets and llab111t1es 1nclud1ng good will etc. Taking

fraudulently created the alleged retirement of partners

14.6. 2010 in respect of the 2nd defendant ﬁrm Inview

of 1.4

: advantage of the advanced age of 1St pla1nt1ff the 1t defend ant

hip deed on

1992.

d1ssolut1on deed duly executed by the plaintiffs as well as the 1st

defendant in presence of a notary publlc validly,
ret1rernent of partnershlp dated 14. 6 2010 in Tres

defendant firm is nothmg but a fraudulent document

deed of ret1rernent not even satlsﬁed the ba51c requirements

retirement of partners from a firm. T he plamtlffs here1n fully

the a
pect [

The a

lleged
of 2nd
lleged

of the
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, ,r-espeetiyely Whoklook{ed after all the legal matt.er_s_inclui

v v

.. defendant along. with the son namely 3rd defendant regls

4
8

[¢")

trusted . the 1st defendant who is the son and th

| mark of the 2nd defendant ﬁrm It appears that the 1st defend
w1th ulterlor motlve not even pald the renewal fee to the tre
mark Amblka Appalam on behalf of the 2nd defendant ﬁrm, and B

allowed to remove the trade mark from the reg1$try Ther eafter

1St defendant herem by way of concocted deed of retir

partnershlp dated 14.6.2010 and s’ubsequent r‘eeons_tl

firm, ‘obtained registration of Trade Mark “AmbikaAppala

~the fresh trade mark Arnbika Appalam and obtained

,mi-srepresentation*and» suppression. of fact to. the registny. The

trade mark Amblka Appalam by suppressing the faet that the 2r

pla;ntrff and hlS fa_mrly members are eontmuously using

N mark A-mbika Appalam Without any break- even after

. jhe
e to

. "
know about the fraudulent act1v1ty of the 1St defendant and his

dlssolutlon of partnershlp deed dt 1 4 1992 The plamtlffs cam
fam1ly members after seemg the article pubhshed in one' of
leadlng Enghsh da11y the ‘Hlndu on 1.9. 2014 Whereln the

defendant 31mp1y 1gnored the Va_luable contrlbutlon ma:le by

along with his family rnembers alone are entitled to the trade mark
Ambika Appalam. As a matter of fact the 2nd 'plkaintiff fouhd out

of innovation in the business and inaugurated the departmental *|

brother

ing trade

ement

tution

behind the back of the plaintiffs. The 1st defendant herein appli

tered the‘, et

TR e e A T LY
[ :

the trad

|

ant

ade

the

o

¢}

15

the

s plATALIT Bl wife And’ the 2ad plaintiff as'if the 1% defendant
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i store at Adyar as his own for the 1st time. The It defendant speal«rs

- about the grandfather Ayyapan ‘and deliberately side

contribution made by the 1t plaintiff who in fact sold tt

through 'biéycle and es’ta'?b'lishe-id trade mark along wi

The 1st plafi'ntiff as a founder of the'registered Trade mark Ambika

‘Appalam and regi'stered in the year 1963. After seeing

in Hindu on 1.9.2014 the plaintiffs began to verify the matter with

- ~the " trade- ;'mark registry T.:whe‘rein he found out . t

o retirement deed dated 14.6. 2010 and a false: afﬁdav1t f11ed by

" 1st defendant’s son namely 3fd defendant with d1fferen

lined| the

the

T

t signature

1e Appalam

th his |wife

the article

Y T

he _‘alle_ged .

submltted to the registry and obtained the reg1stered mark in their -

‘ ”names The p1a1nt1ffs already 1n1t1ated necessary legal action| to

cancel the registratlon obtalned by the defendants 1

manner .knoWn to law.

.9».'T he plaintiffs sub'mit that the 1st defendant was adopting

"dark blue Wrapper in the products and mentioned t

address Whereas the Dnd p1a1r1t1ff and his famlly members using

) light bluje'Wrapper mentioning Mylapore “address. As a matter of

fact the 1st defendant attended the inauguration of the

shop at Anna Nagar branch under the name and stylé

| 'Appa'la'rn" recently. The plaintiffs are the prior user and continues

he T.Nagar

2nd plaintiff

of ‘Ambika

 to use the Ambika Appalam without any break. Though the| 1

defendant herein obtained registration of the trade mark behind

the back of the plaintiffs not even put the details of r.egistration in

l
-~ their wrapper till date. The 2nd plaintiff hereln caused a

|
?

lawye IS

3 &.4 in the
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defendant is havmg the ent1re records of the ﬁrm

" one orlgmal‘l‘s With th‘e 'custo-dy ‘of the 1St plalntlff. The 1

10

notlce on 7.10.2014 with avallable partlculars stating that the| 15t .

Appalarn The 1st defendant sent a reply through his adyvocate on

10 11. 2014 come forward w1th untenable allegatlons in

his own. As a matter of fact the income from the Ambika Nivas
Lodge at"Trip-licanle‘Was‘util‘ized for lliti‘gation expensds against

- Mrs. Sundari ‘ Th‘e - 2nd v-'plaintiff ‘sent a- rejoinder to-

reply and. rejomder rnay be treated as part and parcel of the pila'jnt. |

aged man very much worrled about the d1spute between

and began to ver1fy the papers retained 'by -hlm and in: the f]rstv '

14 1992 dlssolutlon deed s1gned by the pla1nt1ffs and the | 1pt

‘ defendant in the presence of a notary pubhc Where1n thre_e

grounds of Dr.NaJr Road pro.perty haS'been_g1ve‘n to the 1]

and the rema1n1ng 3 grounds the 2nd p1a1nt1ff and the | 15t

defendant are entltled of 1 1/2 grounds each W1th rega‘rd' to

d1ssolut10n of partnershlp deeds was typed in two orig

" herein is’ -aged about 86 years. slowly recollected the fact that the

Ambika

the-'replyﬂ -

as if he was looklng after the litigation against Mrs.Sundari out.of -

' defendant S advocate on 20 11 2014 The notlce of the 2"?1 plv'a'in‘tiffv?_ o |
. 'The plaintiffs submit that after exchange of notices between the -

2nd plaintiff an_d, the~ l_St ._defendant_the 1S-t plaintiff as father, amd KRN

- week. _‘Of" February 2015, _the_, - 1st  plaintiff found out . .

tradema_rk the 1t p1a1nt1ff “Ond p1a1nt1ff and the 1st ':lefen‘dant

permltted to use the trade. mark ‘Amblka Appalamj’, ~The . '.Q ARSNEE

inals an

\ |

the sons = -

st plaintiff s

g |
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;ﬁrst defendant herein promised to"-enfor.ce the dis_soluti_on dee

_soon as the 11t1gatlon 1n1t1ated agalnst Mrs A. sundar1 by the

defendant ﬁrm ‘Amblka Appalam reaches a f1na11ty On 6.4.

-'»th@-"‘SLllt ﬁled by the. 2nd defendant-ﬁrm decreed by. th1s Hon

Court the d1ssolut1on of partnersh1p deed dated 14 1992

come 1nto effect as per the advice of the 1st defendant

consulting"the advocate A duty is cast upon the 1st defenda

effect publlc not1ce and 1mplement the drssolutlon deed ¢

l 4, 1992 since the 1St defendant is retalnlng the records of the

) fdefendant f1rm 1nclud1ng the or1g1nal d1ssolut1on de}ed‘ ¢
1.4‘;19921”an'd 'othe‘r"reCOrds of the 2nd ‘defendant‘ firrrl 1in
' custody S1nce the first defendant looked after the legal affa

~ ‘the f1rm the pla1nt1ffs here1n never suspected the ﬁrst defer

who being "the.‘ "so‘n* and 'y'ounger“ brother ‘respe‘ct‘wely. : N

_appears that in order to swallow the entire 6 grounds of Dr

Road property T. Nagar Chenna1 Includlng the Trademark the

- ff‘defendant h_ere1n fabr1cated d document dated 14.6. 2010 all

LS

)

lated

his

\dbn

das

2010

ble

will |
after

nt to

Qnd :

lated
Irs fof |

DW 1t

Nair

1st

ged

~ as retirement deed in a fraudulent manner. Based on ‘subsequent o

reconstitution of the firm by the 1%t defendant along with his

- and wife ohta'ined’registration of Trademark behind the ba

somn-

ck of

. the pla1nt1ffs The 204 plaintiff herem based on’ the addmcnal

l

| partlculars grven by the st pla1nt1ff,, the 2“d pla1nt1ff cause
| further lawyer not1ce on 12 2. 2015 askrng the lSt defendant

handover the original documents of title pertaining Old No.25, ]

l
R
|
l

d a

to

Ll

: No 4 Dr. Na1r road property T. Nagar Chennai, and handovcr 4

ant o

Jew
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)
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- ground land and building to the 2nd plaintiff, The 1st

| ass1gned the Trademark ‘Amb1ka Appalam in favour 0
foods The famlly members of the 2ﬂd plalntlff is ca

B kbusmess by us1ng the Trade mark Amblka Appalarn con

to initiate action to cancel the reg1strat1on of the Tre

UVAmblka Appalam by h' st defendant«based'

- 12
herei_n sent a reply notice to the 2nd plaintiff through his

dated 25. 2. 2015 the 1st defendant is hav1ng custody

records under his custody But in para 8 of the reply notice the 1st -

defendant took a “U” turn that all the orlglnal documents‘ and

p1a1nt1ff herein sent a rejoinder on 25. 3 2015 settlng out the facts

in detail. The notice 'dat’ed 12;2.2015 reply dated 25.2

; the I‘CJOII’IdCI‘ dated 25 3. 2015 may be treated as: part and parcel'-“af

the averments made in the plamt for better apprec1atlon of factsi ... . .

defendant -

lawyer on

25.2.2015, categoricaliy admitted in para 1 of "the reply noti:e_ _

of all the '

Or1g1na1 documents of t1tle Trademark records and partnershlp;‘v e

" records are not with h1m and the same. is ‘with the. partnershlp B

- firm. admlttedly hlS son and Wlfe are the other partners The2nd

2015 and

R

The exchange of not1ces are f11ed as plamt documents aJtong _::Wi:th. o

the plaint. The plamtlffs submit that the plamtlffs ‘herein' are

Wlthout any break The 1st pla1nt1ff hereln adv1sed the 2n

- representatlonv -wrthout *dlsclo_slng : the dis solutionf: of pe

deed dated 1.4.1992. Moreover the 1st defendant herein

reconstituted firm ﬁled. a suit vagainst a distributor of the nd

 plaintiff recently who is carrying on business at Bangalore. |

RN

of ‘Ambika - -

ryng
nd pl_aintf ff
ade mark .

on" false

Q‘

under his

B

rtnership



“regard to the registration of the copy right Ambika Api
Appalam’. The 1t plaintiff herein advised the 2 plaintif

“ne‘cess.ary legal action ’against the 1t deferidant befor

. right’boarda‘lso‘. The present suit has been filed

prermses bearlng Door No 4 Old Door No. 25 (Old Door

| original docurnents of title relaﬁ'ﬁg to the schedule

- p,ropert’y., |

13

Wher'ein the 1st defendant herein disclosed some more details with

the _'1st,‘defend-ant is a person who invented the mar

declaration declaring that the dissolution of the 2nd

palam

;'6 4.2010, the same‘ is valid and also acted upon between| the

e the_

defenddgnt

1S if

k ‘Ambika

f to initiate
jonly for| a

0 ‘fj'gpartnersh'ifp‘ﬁr‘m,-*"Ar'nbika ,Appalam‘cornpan_yﬂ»’wcome in to effedt on

plalntlffs and the 1st defendant Further for a declaratlon declaring

defendant ‘Amb1ka Apallam Company is exfac1e 111egal and null

[

that the purported retlrement deed dated 14.6. 2010 allegedly

R executed by the plalntlffs and 1St defendant pertalnmg to- th(

D

e

and v01d Further the plamtlffs hereln sought for a zdeclaration

declarlng that the 2nd plalntlff is the absolute owner of the plaint

No.99, 'Dr.NaJr Ro‘ad, Th1yagarayanagar,Chenna1 17

T. S No. 7066/2 NeW T.S. No 8661 extent of 4 l/z grounds from and

-‘-_schedule property of an: extent of 4- 1/2 grounds pertalnlng to

No.13

- vacant possessmn of 4 2 grounds land and bu1ld1ng as well as

‘menti

= con‘iprismg

- survey No.74/2, 75 & 76 of rnambalam village, Bearing old

’out of 6 ground Wlth a d1rect1on to the defendants to handover

oned

Dnd -

Plot
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wherein the plaintiffs and the defendants are carrying"onbusiness"

 with in the city. The suit schedule property is situated |within the |

1st defendant entered 1nto a d1ssolut10n of partnersh_ip_ deed.

pertaining to the 2nd defendant Amb1ka Appalam Company. Inyview |

of the  litigations with - -Mrs.A.}Sundar_i including. the suit in-

the parties and the same is coming into force on 6(4.20]0 Further

the ISt defendant hereln carrled on bus1ness separately under the

S name of ‘Amblka Appalam The lst defendant pubhshed an article

1

not1ce to the 1st defendant on 10 11 20 14 The 13t defendant sent

l

s

§

&8
s
L
£
S

&

FR ( T

U

v.defendan‘t; onv25.2‘.2015';‘ the, lét__defendant _ih‘ereinsent‘ alrveﬁ'}:vfy

“notice to the 2nd plaintiff lawyer; on 25.3.2015; The 20 plaintiff. - -

. subsequently

R

F‘ee and Jurlsdlctlon at Rs 13 00, 52 OOO / and pays a Cou‘rt_Fee

Q

(R Sy 35 - S

10. The cause of action for the above suit arose at Chennai -~

© jurisdiction ‘of this Hon’ble Court; On 1.4.1992 the Plaintiffs and -~

- CS.No.848 of 2000 the dissolution dated 1.4.1992 is deferred by
inview of the "ineeme-"tax ’raid in the -Year-':l999f th’e:2‘n"vd pla_tnt1ff alld | P A
in Enghsh dally. ‘Hlndu on 1 9 2014 w1th 1ncorrect partlcu]ars, R
"‘-_after verlﬁcatlon on 7 10 2014 the 2nd p1a1nt1ff caused a lawyer'{ s
‘a reply notice thro h1s lawyer, on 28. 11 2014; the 2nd plalntlff %ent' TR
a reJOlnder Based on the detalls furnlshed by the st plalnthfO S
1222015 the 2 plaintf issued & fusther notice o the f%
-»:thro’ his lawyer sent a rejoinder to the 1t defendant lawyer.and | ...

11 The p1a1nt1ffs values the above su1t for pUrpos oS . of COL‘lIr't-'_'.f ol

of Rs. 13 53, 680/ under sect1on 25 (b) and 25 (d) of the_’I‘amﬂ:*V -



e _u.-agamst the defendants as follows

L Company comes into effect from 6.4. 2010 onwards

B and nommal and not b1nd1ng on the pla1nt1ffs in anyway, '

. C , "'t{"Fees and su1t valuat1on Act 1955 read with Appendix IA

gy S'fgrh Court Fees Rules (as per the memo of valuation

e separately annexed)

12. The plaintiff therefore prays for a- Judgment and Decree

a for declaratlon that the d1ssolutlon of partnership dated

L 4 1992 pertammg to the 2ncl defendant ﬁrm “Amblka Appalam

of .

‘b-. for declarlng that the alleged deed of . retirement |

k'partnershlp of the 2nd defendant ﬁrm dated 14 6 201() is sharn

-'c for declaring that the 2nd plamtlff is the absolute owner of

4 Va grounds land and bu1ld1ng bearmg prermses No.4 (Old No.25)

: '":'Dr Nair Road T.Nagar, Chenna1 600 017 more fully set outt

o the schedule hereunder S

o .d. for _dire’cting ‘the defendants herein to hand over vacant

possesslon of 4 % grounds together with buildlng inzcluding the

' or1g1nal docurnents,of title t_o_the plaintschedule properi;ty;,

- €. for cost of the su1t and

1 for such other relief or reliefs as th1s Hon’ble Court| may

- deem fit and prOpervin the ‘circums_tances of the case and | thus

j ‘__render Justlce | | -
| Dated at Chenna1 th1sthe e vd'ayyoff June,', 2&)‘15.. ‘

COUNSEL FOR PLAINTIFFS" » | PLAINTIF

FS




(¥ R

(SR

o behef

Sof an estent of 4 1/2 grounds (from and out of 6 groun

‘ "Wlth bu11d1ng thereon bounded on;

.16
VERIFICATION

We, (1) K.A.Velayutham and (2). K.V.Sukumar, t
above named, do 'hereby declare that _What all stat

| paragraphs 1to 12aretrue fo the best of our knd

Verified at Chenna1 th1s the dayv of Juné,' 20
1.

SCHEDULE OF PROPERTY

House Ground and premlses bearlng Door No 2

No. 13) Present Door No. 4 plot No. 9 Dr Nalr Road

Nagar “Chennai "= 600 017, hav1ng Survey No 75 (Part),

N.or:th by ;-,:,,Vani Maha_l'
i -East by Dr Nair Road

o -South by Rajabather S House and

: parts of Mambalam

1y1ng w1th1n the Reglstratlon Sub D1str1ct of

1.

ed -abo

West 'by Plot No.21, bearlng S.No. 74/2 and 75 and 86|

he plain

wledge

Thyagar

_J Mambalam V111age bearmg Old T S.No. 7066/2 NeW T S. No 86

ds) toget

tiffs
Ve i

~ PLAINTIFFS

,(Old Door

aya |

her

Nagar andthe Re;gi‘stra'tion Di'strictpf CentralChenna1 [

Thya‘gaf,aya; o



VERIFICATI.ON ,

We (1) KA Velayutham and (2) KV Sukumar the plaintiffs

'above named do hereby declare that what all stated above in }the

._schedule of property are true to the best of our knowledge and

,bbehef

| Veriﬁed at Chennai, this the ’dayofJ‘une, 2015.
L
k2. 3
PLAIN TIFFS

LIST OF DOCUMENTS F ILED ALONGWITH THE, PLAINT UNDER

| ORDER VII RULE 14() O‘F»_C.P,c_,,, -

o

'S.No Date | _ Description | Remarks
it e Reglstered Sale Deed executed by R
1. |05.05:1976 | N, Veeraraghavalu ‘Chetty “and 15|  Xerox
S others 1nfavour of “Amb1ka Appalam, Copy
| | Company”. »
2. 101.04.1992 | Dissolution Partnershlp of “Amb1ka - Xerox
i R Appalarn Company : | Copy
_ ; ' C.S.No.848 of 2000 status’
3. |06.04.20 1_0 information furnished by the ngh - Copy
- | Court, Madras. ’ TR R PN
4, '1"_4.0‘6'.201‘0 Alleged ret1rement deed fabrlcated - Xerox
1 |bythe 1st defendant | Copy
1 ~ [Settlement  deed executed . by ~ Xerox
5.°117.11.2011 K.A:Velayutham k_inf-avour‘_'_‘ of| Copy |

K.V.Sukumaran. o

6. ‘~O1,.09'.201-4v"Publ1cat1on of Art1cle in. “Hindp“' Original
' .+ | English daily”. i :

7 07102014 2nd plaintiff lawyer notice to the 1St ~ Office
B defendant. - ; b COlPY

8. 113.10.2014 Acknowledgment Card. e Original

' 9. 110.11.2014 | Reply notice from the 1st defendant’s Original i
A | lawyer to the 2nd plalnuff’s lawyer. N

‘ 10. 28;11‘.2014‘ Re_]omder sent by the 2nd plamtlff’ Office

oy lawyer to the 1St defendant. ‘Copy




01.12.2014 | Acknowledgment Card.  Original

. 112.02.2015 | 2nd plaintiff’s lawyer v'fl.,lrth'er notice |  Office
| to the 1st defendant. Copy

17.02.2015 | Acknowledgment Card. || Original

25.02.2015 | Reply notice from the 1st defendant Original
| lawyer to the 2nd plaintiff lawyer.

25.03.2015 | 2rd plaintiff’s lawyer rejoinder to the 1st Office

| defendant’s lawyer, with Ack. Card. Copy

Dated at Chennai, this the . day of June, 2015

COUNSEL FOR PLAINTIFFS

LIST OF DOCUMENTS UNDER ORDER VII RULE 14(2) CPC
-Will be filed later-

Dated at Chennai, this the . day of Septembef, 2014

COUNSEL FOR PLAINTIFFS

. STATEMENT-OF ADDRESS FILED UNDER ORDER VI RULE 14(A)

| | C.P.C

e Plaintiffs address | 1. K:A.Velayutham (86 years
S , S/o.Karavattu Ayyappan,
. | | : ‘No.17, Balakrishnan Road,
= - : - Mylapore, '
2y ' Chennai-600004... .

ﬁlf""ﬁ ’

2. K.V.Sukumar, Proprietor, |-

| - Ambika Appalam Depot,
"‘No.17, Balakrishnan Road,

- Mylapore, :
- Chennai-600004.

{2
] &

(2




IN THE HIGH COURT OF JUDICATURE AT MADRAS b5
(Ordinary Original Civil Jurisdiction) | '
- Cc.SNo. 0f 2015

K.A.Velayutham : .
& another SR ... Plaintiffs
: -Vs-

K.V.Vij ayaréghavan

.&'; others - Deféndants
| MEMO OF VALUATION

Value | Court Fee

7. |Relief of declaration in terms of | |
~<‘prayer 12‘ (a) ;s.yalued at Rs.1.000/-
| Court Fee paid under Section :
25(d) of the Tamil Nadu Court| o
Fees Act R/w High Court Fees - | Rs.75.00/-
Rules. . o |

ii Relief of decla_ratio‘n in fqrms of |

yer 12(b) is valued at o
prayer-12(b) is valued a Rs.1,000/-

| Court Fee paid under SAe‘ctionﬁ
25(d) of the Tamil Nadu Court |
Fees Act R/w High Court Fees ‘ , | Rs.75.00/-
Rules. , T R

iii | Relief of declaration in terms of

12(c) is valued at |
prayer 12{c}is valued a Rs.13,00,50,000/-

Court Fee paid under Section
25(a) of the Tamil Nadu Court| - |
| Fees Act R/w Rule I-A of the ‘ | Rs.13
High Court Fees Rules. | ‘ o | |

~

04,025/ -

Rs.13,04,175/-

Total Value_ of the suit Rs. 13,00,52,00_0/j§-
Total Court fee paid o Rs.}§13,53,"
Dated at Chennai on this = day of June, 2015

Q
o0

0/-

P
P

' COUNSEL FOR PLAINTIFFS




'66 Address for service M/s M.Balasubramanian
B.Dhiyaneswaran
P.Vennitharan

) - A.Vennila

' No.36, Law Chambers
High Court uildings :

Chennai - 600104

) Defendants Address 1. K.V.Vijayaraghavan
' S/0.K.A.Velayutham

;- _ , 2. Ambika Appalam Company,
: v Rep. by its Partner '
‘ S - K.V.Vijayaraghavan,

. . - | 1 & 2 having business at
) : No.4, Dr. Nair Road, :
: ' . , ~ T.Nagar, Chennai-600017.

3. Mr.K.V.Vyas,

b .
- S/0.K.V.Vijayaraghavan
E Grand S/o0.K.A.Velayutham
‘ 4. Mrs'.R.N.Jaya |
4 W/o. K.V.Vijayaraghavan
Y. . 3 & 4 having business at
:,\ "No.4 (0ld.No.25)
? Dr.Nair Road, T.Nagar,
5 Chennai-600017.
> VERIFICATION
5 We (1) K.A.Velayutham and (2) K.V.Sukumar, the plaintiffs
E.; above named, do hereby declg;fe that what all stated above in the
;“) statement of address for service givén above are true to the best of
;*; our knowledge and belief.
1-3 Verified at Chennai, this the - day of June, 2015
i 1.
3.
| 2.
3
PLAINTIFES
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1.

To,

BEFORE THE HON'BLE COPYRIGHT BOARD, NEW DELHI

Case No. of 2015

M/s. Ambika Foods,

a registered partnership firm,
represented by its Managing Partner

K. V. Sukumar,

33/38, K.N.S Estate, Karpagambal Nagar,
Mylapore, Chennai 600 004

Versus

K.V. Vijayaraghavan,

K.V. Vyas and R. N. Jaya

trading as Ambika Appalam Company,
No. 25, New No. 4, Dr. Nair Road,

T. Nagar, Chennai - 600 017.

The Registrar of Copyrights,
Copyright Office,

B2/W3, Curzon Road Barracks,
Kasturiba Gandhi Marg,

New Delhi-110 001

Hon’ble Chairman
and the Members of the Board

Petitioner

Respondents

PETITION SUBMITTED BY THE PETITIONER ABOVE NAMED UNDER

SECTION 50 OF THE COPYRIGHT ACT, 1957 TO CANCEL THE

REGISTERATION NO.
A-105867/2013

The petitioner above named begs to submit as follows:-

1.

The petitioner, which is a partnership firm, is direct successor of the

business of Mr. Karavattu Ayyappan, who commenced and built the now

well known Ambika Appallam Depot, as a proprietary concern, carrying

on the business of manufacturing and marketing food products including

Appallam, Vadam, Vathpals, Edible Powders, Food Powders and Spices

ever since the year 1915. The said Mr. Karavattu Ayyappan, who is the

petitioner’s predecessor-in-interest, during the course of his business,

b

83



honestly conceived and adopted the Trademark AMBIKA APPALLAM,
AMBIKA APPALLAM DEPOT WITH THE DEVICE OF A GODDESS, AMBIKA

etc,, ever since its inception of the concern, i.e., since the year 1963.

The said Mr. Karavattu Ayyappan was succeeded by his son
Mr. K. Velayudham, who took over the business from his father and
subsequently the proprietary firm into a partnership by inducting his Sons
Mr. K.V. Sukumar (the partner of petitioner herein) and the 1st respondent
herein in the year 1992 by way of a Partnership deed dated 01.04.1992.
Subsequent to the formation of the partnership firm and with a view to
acquire statutory protection, the Trademark AMBIKA APPALLAM DEPOT
with the device of the Goddess was applied for and registered as a
Trademark in the name of said K. Velayudham, K.V. Sukumar (partner of
petitioner herein) and K.V.Vijayaraghavan (the 1st respondent, herein)
vide trademark registration no. 770878 dated 27.10.1997. Copy of the
application in Form TM1, extract of journal advertisement and
registration certificate for the said mark AMBIKA APPALLAM DEPOT with
the device of the Goddess under no. 770878 is annexed herewith

collectively as Annexure A.

It is submitted that initially the 15t respondent was handling the affairs of
the partnership concern including maintaining the registration of
Trademark. While so, the 1st respondent failed to renew the Registration
of the said Trademark AMBIKA APPALLAM DEPOT with the device of the
Goddess under No. 770878 and consequently, the said Trademark was not
renewed. In view of the same, the trademark “AMBIKA APPALLAM DEPOT
with the device of a Goddess” was again appliéd for and registered vide
Registration Number 948965 dated 21.08.2000 in the name of the K.
Velayudham, KV. Sukumar and the 1st respondent. Copy of the
application in Form TM1, extract of journal advertisement and

registration certificate for the said mark AMBIKA APPALLAM DEPOT with

384



the device of the Goddess under no. 948965 is annexed herewith

collectively as Annexure B.

The predecessor of the petitioner herein, honestly and bonafidely
conceived t'he labels AMBIKA APPALAM label during the course of his
business under the name and style of Ambika Appalam Depot in the year
1999 and has been using since then openly, continuously and extensively.
The said label contains various artistic features that are capable of
protection under Copyright Act, 1957. In pursuance of the same, the said
label was applied for registration under the Copyright Act and was
registered under no. A-56754/99. It is pertinent to note that though the
said work was authored by the said Mr. K.V. Velayudham, the application
was filed in the name of the then Partnership concern namely “M/s.
Ambika Appalam Depot”. Copy of the extract from Register of Copyrights
in respect of the work titled as “AMBIKA APPALAM” is annexed h?reto and

marked as Annexure C.

Subsequently, all the above said marks and copyrighted artistic works
were assigned to and in favour of the petitioner herein vide deedsof
assignment dated 01.06.2015. A copy of the said deedsof assignment &

annexed hereto and marked as Annexure D.

While things stood thus, the petitioner recently found out that the 1st
respondent, who had without the consent of other partners of the
petitioner predecessor, either written or otherwise, claimed to have
purportedly executed a partnership deed dated 19.02.2010, whereby his
wife and son, being Mrs. RN.Jaya and Mr. K.V. Vyas we;~e inducted into the
Partnership. The petitioner further came to know that in the same stroke,
the 1%t respondent, by a separate deed of retirement dated 14.06.2010,
had purportedly removed the other partners from the predecessor of
petitioner under a fraudulent ruse as though they have retired from the

said partnership. In consequence to such illegal, misconceived and

R p——
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fraudulent act, the 15t respondent is now claiming to have acquired the

proprietary rights over the impugned Trademark “AMBIKA APPALAM
DEPOT with the device of Goddess” registered vide No. 948965. The
petitioner h:;s now come to understand that the act of the 1st respondent
is a deliberate and fraudulent attempt to acquire the proprietary rights to
the exclusion of the other partners and rightful owners i.e,, K. Velayudham
and K.V. Sukumar. In protest against the said illegal act of usurpation, one
of the erstwhile partners, Mr. K. Velayudham has also taken appropriate
legal recourse apart from objecting to the Petition filed by the said 1t
respondent herein in form TM 24 to bring on record the himself along
with the said Mrs.R.N.Jaya and Mr. K. V. Vyas as the subsequent
proprietors based on the alleged, illegal and invalid retirement Deed dated
14.06.2010 in the registered Trademark No. 948965. Copy of letter of
objection dated 23.04.2015 filed by the petitioner in respect of .form ™
24 filed by 1t respondent in respect registered Trademark No. 948965 is
enclosed herewith as Annexure E. Further, the estranged partners have
also filed a civil suit being C.S. No. 566 of 2015 before the Hon’ble High
Court of Madras against the clandestine activities of and breach of trust
committed by the said Mr. KV. Vijayaraghavan towards illegal
reconstitution of the partnership. Copy of the Plaint in CS. No. 566 of 2015
on the file of the Hon’ble Madras High Court is filed herewith as Annexure
F.

In continuation of their malafide and clandestine activity of usurpation,
the petitioner herein came to know that the 1% respondent has also
applied for and obtained registration for copyright in the artistic work
titled as AMBIKA APPALAM DEPOT under no. A-105867/2013, which is
nothing but a reproduction of the previously registered artistic work
under no. A-56754/99. Copy of the extract from the Register of
Copyrights in respect of the impugned artistic work titled as AMBIKA
APPALAM DEPOT under no. A-105867/2013 is annexed hereto and

marked as Annexure G.
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10.

It is noteworthy that while applying for registration of copyright in
respect of the said artistic work, the 1st respondent has cleverly left out
any reference to Mr. K. Velayudham, who is the original author of the
artistic work and the assignor of rights to the petitioner herein. It is
further pertinent to note that while claiming rights in the application, the
1st respondent has falsely claimed themselves to be the proprietors of the
mark as early as in the year 1948, when admittedly, none of the partners
currently in the 15t respondent concern were part of the business nor was
there any business concern under the name and style of “Ambika Appalam
Company”. The 1st respondent is neither the first publishers nor the
owners of the copyright in the artistic work titled as AMBIKA APPALAM
DEPOT. ’

The petitioner states that the 1t respondent has obtained the registration
for the artistic work in a clandestine manner, when the 15t respondent
himself does not have any special or individual right over the impugned
label. It is reiterated that the predecessor of the petitioner, i.e., the said Mr.
K. Velayudham, is the original author of the artistic work titled as AMBIKA
APPALAM DEPOT now sought to be re-registered by the 1t respondent.
The impugned label is therefore in violation of the rights vested with the
petitioner as the assignee / subsequent proprietor of the above mentioned
label, for which statutory rights have been conferred under both
Copyright and Trademarks Act. All essential features of petitioner’s label

are substantially copied by the 15t respondent.

The petitioner states that the authorship claimed in the impugned
copyright application is false and against the provisions of section 2(d) of
the Copyright Act, 1957. The petitioner states that the artistic work titled
as AMBIKA APPALAM DEPOT is nothing but a blatant and obvious
reproduction of the original label titled as AMBIKA APPALAM registered
under no. A-56754/99 in favour of the partnership concern under the

name and style of Ambika Appalam Depot. The said earlier label was
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originally expressed by the predecessor of the petitioner, the said Mr. K.
Velayudham, who is also its author and therefore, the impugned
application for registration of the label titled as AMBIKA APPALAM
DEPOT by the 1st respondent, without notice to the original author or the

subsequent proprietor is liable to be expunged from the register.

The impugned registration of the artistic work titled as AMBIKA
APPALAM DEPOT is identical to the petitioner’s earlier published and
registered artistic work titled as AMBIKA APPALAM and is therefore in the
nature of deceiving the public and causing confusion thereof in the view of
the close similarities. Such identical / deceptively similar label would

result in confusion even amongst the discerning public.

The 15t respondent are not the true and lawful owner of the offending
artistic work titled as AMBIKA APPALAM DEPOT and the said artistic was
not original. The claim that the artistic work was authored by one
Mr. K. Raghavan is false as the label sought to be registered is identical as
the earlier label registered under no. A-56754/99. ;l‘he petitioner submits
that the artistic work imbibed in the 15t respondent’s artistic work titled
as AMBIKA APPALAM DEPOT is nothing but a substantial copy of the
petitioner’s earlier registered AMBIKA APPALAM label.  The 1t
responden't is not and could not be the proprietors of alleged artistic work
titled as AMBIKA APPALAM DEPOT.

The petitioner submits that the 15t respondent has obtained registration
for their artistic work titled as AMBIKA APPALAM DEPOT by furnishing
false information and misleading the Registrar of Copyrights. The
petitioner states that the details furnished by the respondent are false and
wrong. More specifically, the details regarding the 1=t publication and the
authorship of the artistic work titled as AMBIKA APPALAM DEPOT
registered in the name of respondent are completely incorrect. The Board

may be pleased to direct the 1t respondent to furnish cogent document to
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prove the user claim malafidely accredited to the 1st respondent’s
registration. Further, being the owner and subsequent proprietor of the
earlier published and registered artistic work titled as AMBIKA APPA.LAM
as early as in the year 1969, the petitioner herein or its predecessor in
interest ought to have been gi.ven notice of registration of the impugned
artistic work titled as AMBIKA APPALAM DEPOT under Rule 70(9) of the
Copyright Rules. The 1st respondent, only with the sole intention of
circumventing the necessity to issue notice to the petitioner or its
predecessor in interest, has wrongly and falsely claimed themselves to be
the owners and first publishers of the artistic work titled as AMBIKA
APPALAM DEPOT, going to the extent of claiming a non-existent date of
first publication. It is reiterated that the business concern under the name
and style of Ambika Appalam Company was never in existence during
1948, nor were any of the partners even born at that time for the label to
be adopted, leave alone being published. The claims of the 15t respondent
in respect of ownership are dubious, fictitious and completely

misrepresenting in nature.

The petitioner submits that the adoption of colour scheme, layout, getup
and positioning of essential features by the 1%t respondent is subsequent
to the adoption of the artistic work titled as AMBIKA APPALAM by the
predecessor of the petitioner herein and such adoption is merely a
deliberate action of copyright infringement on the part of the 1st
respondent. The 15t respondent has also suppressed vital and material
facts from the eyes of the Registrar and played fraud with the statutory
authority to obtain the registration in clandestine manner. The 1st
respondent has approached the Copyright Office with unclean hands and
misrepresented several facts before the statutory authority and

wrongfully obtained the certificate in their name.

It is submitted that the entry pertaining to the registration of the artistic
work titled as AMBIKA APPALAM DEPOT is wrongfully made without
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18.

giving any notice to the petitioner herein or its predecessor in interest and
hence wrongfully remaining in the register in the name of the 1st

respondent.

The petitioner is aggrieved on account of the registration erroneously
granted in favour of the resp(;ndent within the meaning of Section 50 of
the Copyright Act, 1957. The petitioner’s valuable intellectual property
rights is interfered with and disturbed by the 1st respondent on account of
their fraudulent activities and malafide conduct, which is aggravated by
the grant of registration for the artistic work titled as AMBIKA APPALAM
DEPOT on misleading and misrepresented facts. In order to maintain
purity, the impugned registration in respect of artistic work titled as
AMBIKA APPALAM DEPOT should be rectified from the register.
Therefore the registration granted in favour of the 1st respondent in
respect of artistic work titled as AMBIKA APPALAM DEPOT under no. A-
105867/2013 is liable to be cancelled / rectified / expunged by this
Hon’ble Board.

If the impugned registration is allowed to remain on the register, it would
be detrimental to the statutory and proprietary rights of the petitioner
thereby diluting the quality and integrity of the goodwill and reputation
attached with the label. The petitioner would suffer irreparable loss and
injury on account of the entry in the register of a similar artistic work. It
would hamper business interest of the petitioner, its successors and
representatives. In order to protect the rights of the petitioner and to
protect the interest of public at large, this Board ought to cancel / rectify /
expunge the 1t respondent’s copyright in the artistic work titled as

AMBIKA APPALAM DEPOT from the register.

The petitioner craves leave of this Hon’ble Board to add/alter/delete all or

any of the aforesaid grounds if required ata later stage.

(O
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19. For the reasons stated above and such other grounds that may be urged at

the time of hearing of the petition, it is humbly prayed that this Hon’ble

Copyright Board may be pleased to cancel / rectify / expunge the

registration granted to the 1st respondent in A-105867/2013 dated
26/09/2013 for the artistic work titled AMBIKA APPALAM DEPOT label in

order to maintain purity in the register, with costs and thus render justice.

ENCLOSURES :

1. Annexure A

2. Annexure B

3. AnnexureC

4. Annexure D,

5. Annexure E

6. Annexure F

7. Annexure G

Copy of the application in Form TM1, extract of journal
advertisement and registration certificate for the said
mark AMBIKA APPALLAM DEPOT with the device of the
Goddess under 0. 770878

Copy of the application in Form TM1, extract of journal
advertisement and registration certificate for the said
mark AMBIKA APPALLAM DEPOT with the device of the
Goddess under no. 948965

Copy of the extract from Register of Copyrights in respect
of the work titled as “AMBIKA APPALAM”

Copy of deed of assignment dated 01.06.2015.

Copy of letter of objection dated 23.04.2015 filed by the
petitioner in respect of form TM 24 filed by 1
respondent in respect registered Trademark No. 948965

Copy of the Plaint in C.S. No. 566 of 2015 on the file of the
Hon’ble Madras High Court

Copy of the extract from the Register of Copyrights in
respect of the impugned artistic work titled as AMBIKA
APPALAM DEPOT under no. A-105867/2013

[\
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VERIFICATION

I, K.V. Sukumar, Managing Partner of the petitioner above named, do hereby
verify and declare that what is stated in the above paragraphs are true to the

best of my knowledge, belief and information.

Verified at Chennai on this the 29th day of December 2(‘}05". AMBIKA FOO >

v /k\l})\ana\fmg partnar

PETITIONER

29 7
S. POONGODI, MA.BL.
advocate & Notary
111/188. Ur. Besant Road,
Royapettah, Chennai-80® 914
Ph: 8444409882
G.Q. Ms. No: 246/12
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F.No.1-6/2016-CRB/ (Leg. Unit)

Government of India
Ministry of Commerce And Industry
(Department of Industry Policy & Promotion)
Copyright Board

xkk

Room No.11, 4" Fioor,
Jeevan Deep Building,
Parliament Street,
New Delhi— 110 001.

28™ July, 2016

IN THE MATTER OF PROCEEDINGS UNDER SECTION 50 THE

COPYRIGHT ACT, 1957 FOR THE RECTIFICATION OF ROC No. A-
105867/2013

M/S AMBIKA FOODS,

A REGISTERED PARTNERSHIP FIRM,
REPRESENTED BY ITS MANAGING PARTNER
K.V. SUKUMAR,

33/38, KIN.S. ESTATE, KARPAGAMBAL NAGAR,
MYLAPORE, CHENNA! - 600 004

... Petitioner
V/s

1. K.\V. VIJAYARAGHAVAN
K.V.VYAS AND R. N. JAYA
TRADING AS AMBIKA APPAI AM COMPANY,
NO-25, NEW NO.4, DR. NAIR ROAD,
T. NAGAR, CHENNAI — 600 017

... Respondent No.1

2. THE REGISTRAR OF COYPRIGHTS,
COPYRIGHT OFFICE,
B2/W3, CURZON ROAD BARACKS,
NEW DELHI - 110001

... Respondent No.2

Whereas the Petitioner named above has filed a petition before the

Copyright Board u/s 50 of the Copyright Act 1957 against the Respondent
named above. The Board is pleased to direct the parties as under:-

(M

The respondent shall file three copies of the reply/written statement
with this Board within iwo weeks from the receipt of this notice by
Regd. Post and also simuitaneously serve a copy thereof on the
petitioner directly by Regd. Post.
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(2)  The petitioner or his Counsel shall file three copies of its Rejoinder, if
any, to the reply/written statement of the respondent within two week of
the receipt of the said reply/ written statement by it with this Board and
simultaneously serve a copy thereof on the respondent directly also by
Regd. Post.

(3) The Respondent is further directed to file three copies of all
documents/affidavits of witnesses on which they intend to reply and
which are in their possession, within two weeks to the Copyright Board
by Regd. Post, and also exchange one copy each of the said
documents with each other simultaneously also by Regd. Post/
Courier and file the copy of receipt of Regd Post/ Courier along
with reply.

(4) Please inform us your postal address for service with telephone & fax
number in addition, if any.

Please take further notice that the Board will be pleased to fix the
first hearing of the proceedings shortly where the parties will be directed to
appear in person and/or by their advocates.

(Jagdish Swaroop)
Licencing Officer & Dy. Registrar of Copyright

Encls: Copy of the petition.

Copy for information to:

M/S TMT LAW PRACTICE
ADVOCATES,

NO. 32A, KRISHNA STREET, T.NAGAR,
CHENNAI - 600 017, TAMIL NADU
PHONE: +91 9962256780
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BEFORE THE INTELLECTUAL PROPERTY APPELLATE BOARD

ORA No.

FORM 1

of 2016

Application for the removal of trade mark from the register or rectification of the
register under Sections &7 of the Trade Marks Act, 1999

(IN THE MATTER OF THE TRADE MARK ‘AMBIKA APPALAM DEPOT- 8 NORTH
MADA ST, MYLAPORE, MADRAS 4 AAD (device)’ REGISTERED UNDER NO.
623509 IN CLASS 30, IN RESPECT OF APPALAM, SPICES, INSTANT FOOD

PRODUCTS)

1. Name of the Applicant

2. Address

3. Name of Counsel and
address

4, Name of respondents with
address

5. Relief claimed and relevant
sections

6. Particulars of parallel or
collateral proceedings

7. Details of impugned
trademark / logo, if any,
date of application, date of
advertisement, date of
registration

8. Details of Trademarks,
applied / registered in the
name of Applicant herein

M/s. AMBIKA FOODS
Represented by its Partner
Mr. K.V. Sukumar

33/38, K.N.S Estate, Karpagambal Nagar,
Mylapore, Chennai 600 004

M/s. TMT Law Practice,
32A, Krishna Street, T.Nagar,
Chennai - 600 017

1. M/s. AMBIKA APPALAM COMPANY
Represented by its Partner
Mr. K.V.Vijaya Raghavan,
No. 25, Dr. Nair Road, T. Nagar,
Chennai - 600 017.

2. The Registrar of Trademarks
The Office of Trademarks Registry,
[P Building, Guindy, Chennai.

Rectification / removal of registered
trademark under Section 57(2) of Trademarks
Act, 1999.

C.S. No. 566 of 2015 filed by the applicant
herein before the Hon’ble High Court of
Madras - pending.

Trademark AMBIKA APPALAM DEPOT- 8
NORTH MADA ST, MYLAPORE, MADRAS 4
AAD (device) registered under no. 623509 in
class 30 vide application dated March 28,
1994 and advertised in Trademarks Journal
no. 1336 dated 15.11.2005 at page 2739.

Trademark AMBIKA APPALAM DEPOT under
no. 948965 in class 30
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. STATEMENT OF FACTS:

The petitioner, which is a partnership firm, is direct successor of the
business of Mr. Karavattu Ayyappan, who commenced and built the now
well known and established Ambika Appallam Depot, as a proprietary
concern, carrying on the business of manufacturing and marketing food
products including Appallam, Vadam, Vathals, Edible Powders, Food
Powders and Spices ever since the year 1915. The said Mr. Karavattu
Ayyappan, who is the petitioner’s predecessor-in-interest, during the
course of his business, honestly conceived and adopted the Trademark
AMBIKA APPALLAM, AMBIKA APPALLAM DEPOT WITH THE DEVICE OF
A GODDESS, AMBIKA etc., ever since its inception of the concern, i.e., since
the year 1963.

The said Mr. Karavattu Ayyappan was succeeded by his son
Mr. K. Velayudham, who took over the business from his father and
subsequently the proprietary firm into a partnership by inducting his
Sons, Mr. K.V, Sukumar (the partner of petitioner herein) and the 1st
respondent herein, Mr. K.V.Vijayaraghavan, in the year 1976 by way of a
Partnership deed dated 1.04.1976. However, subsequently, in the year
1992, the parties found it fit to dissolve the partnership vide a deed of
dissolution dated 01.04..1992 by way of which, the parties to the said
deed mutually agreed that the each of the erstwhile partners would have
equal right over the mark AMBIKA APPALLAM and that each shall carry
on their business under the name and style of AMBIKA APPALAM DEPOT.
In fact it was also agreed between parties that each one would have
control over two of the total of 8 existing outlets (as it then was) and that
each can be run under the name and style of AMBIKA APPALAM DEPOT.
It was the intent and purpose of the deed of dissolution that all parties
shall have rights over the said marks and that none of the erstwhile
partners could claim exclusive ownership over the same. The said Deed of
Dissolution dated 1.04.1992 has been enclosed herewith as ANNEXURE
A.

It is pertinent to mention that subsequent to the Dissolution of the
partnership firm in the manner as stated hereinabove and in light of the
fact that the said trademarks could no longer be exclusively claimed by
either of the parties to the deed of dissolution, , all the erstwhile partners

to the said deed of dissolution viz,, the K. Velayudham, K.V. Sukumar and

ot
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K.V.Vijayaraghavan had applied and obtained registration of the
Trademark AMBIKA APPALLAM DEPOT with the device of the Goddess
under registration no. 770878 dated 27.10.1997. Copy of the application
in Form TM1, extract of journal advertisement and registration certificate
for the said mark AMBIKA APPALLAM DEPOT with the device of the
Goddess under no. 770878 is annexed herewith collectively as
ANNEXURE B.

It is submitted that when the mark was ripe for renewal, out of oversight
and lack of due diligence, the said Trademark AMBIKA APPALLAM DEPOT
with the device of the Goddess under No. 770878 was not renewed. In
view of the same, the trademark “AMBIKA APPALLAM DEPOT with the
device of a Goddess” was again applied for and registered under Number
948965 dated 21.08.2000, again in the name of K. A. Velayudham, K.V.
Sukumar and the 1%t respondent. Copy of the application in Form TM1,
extract of journal advertisement and registration certificate for the said
mark AMBIKA APPALLAM DEPOT with the device of the Goddess under
no. 948965 is annexed herewith collectively as ANNEXURE C.

The predecessors of the applicant herein, also honestly and bonafidely
conceived the labels AMBIKA APPALAM label during the course of his
business under the name and style of Ambika Appalam Depot in the year
1969 and has been using since then openly, continuously and extensively.
The said label contains various artistic features that are capable of
protection under Copyright Act, 1957. In pursuance of the same, the said
label was applied for registration under the Copyright Act and was
registered under no. A-56754/99. It is pertinent to note that though the
said work was authored by the said Mr. K.A. Velayudham, the application
was filed in the name of the concern namely “M/s. Ambika Appalam
Depot” so that its right could accrue jointly upon all the erstwhile
partners. Copy of the extract from Register of Copyrights in respect of the
work titled as “AMBIKA APPALAM” is annexed hereto and marked as
ANNEXURE D.

Subsequently, all the above said marks were assigned to and in favour of
the petitioner herein vide deedsof assignment dated 01.06.2015. A copy
of the said deeds of assignment is annexed hereto and marked as

ANNEXURE E.
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While things stood thus, the petitioner recently found out that the 1%t
respondent, who had without the consent of other partners of the
petitioner’s predecessors, either written or otherwise, claimed to have
purportedly executed a partnership deed dated 19.02.2010, whereby his
wife and son, being Mrs. R.N.Jaya and Mr. K.V. Vyas were inducted into the
Partnership. The petitioner further came to know that in the same stroke,
the 1%t respondent, by a separate deed of retirement dated 14.06.2010,
had purportedly removed the other partners from the said Partnership
firm M/s. Ambika Appalam Company under a fraudulent ruse as though
they have retired from the said partnership. In consequence to such
illegal, misconceived and fraudulent act, the 1t respondent is now
claiming to have acquired the proprietary rights over the impugned
Trademark “AMBIKA APPALAM DEPOT with the device of Goddess”
registered vide No. 948965 and has filed application under Form TM 24 to

bring them as the subsequent proprietors of the said mark.

The petitioner submits that the act of the 1% respondent is a deliberate
and fraudulent attempt to acquire the proprietary rights to the exclusion
of the other erstwhile partners and rightful co-owners i.e,
K.A.Velayudham and K.V.Sukumar. The applicant submits that the
cynical and malafide intent of the 15t respondent ought to be considered in
light of the said dissolution deed entered into in the year 1992 between
the then partners of the partnership concern M/s. Ambika Appalam
Company. In the said deed, it was mutually decided by the parties that
none of the erstwhile partners shall claim exclusivity over the mark
AMBIKA APPALAM.

Hence, in protest against the said illegal act of claim and usurpation, one
of the erstwhile partners, Mr. K.A. Velayudham has taken appropriate
legal recourse apart from objecting to the application of the said 1%
respondent in form TM 24 to bring on record himself along with the said
Mrs. R. N. Jaya and Mr. K. V. Vyas as the subsequent proprietors based on
the alleged, illegal and invalid retirement Deed dated 14.06.2010 in the
registered Trademark No. 948965. Copy of letter of objection dated
23.04.2015 filed by the petitioner in respect of form TM 24 filed by 1%
respondent in respect registered Trademark No. 948965 is enclosed

herewith as ANNEXURE F.
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Further, the estranged partners have also filed a civil suit being
C.S. No. 566 of 2015 before the Hon’ble High Court of Madras against the
clandestine activities of Mr. KV. Vijayaraghavan towards illegal
reconstitution of the partnership retirement deed executed fraudulent
ousting the Plaintiffs herein from the partnership. The above said suit was
filed by the estranged partners including the Applicant herein for seeking
declaration (1) that the dissolution of partnership dated 1.04.1992 was
given effect from 06.10.2010; (2) that the alleged deed of retirement be
treated as illegal; (3)that the 2nd plaintiff is the absolute owner of
premises in Dr. Nair Road; and also sought a direction against the
defendants to handover the vacant possession of the Dr. Nair Road
premises to the 2nd plaintiff. Copy of the Plaint in CS. No. 566 of 2015 on

the file of the Hon’ble Madras High Court is filed herewith as ANNEXURE
G.

In continuation of their malafide and clandestine activity of usurpation,
the Applicant herein came to know that the 1%t respondent has also
applied for and obtained registration for the Trademark AMBIKA
APPALAM DEPOT- 8 NORTH MADA ST, MYLAPORE, MADRAS 4 AAD
device under no. 623509. It is noteworthy that while applying for
registration of Trademark in respect of mark AMBIKA APPALAM
DEPOT- 8 NORTH MADA ST, MYLAPORE, MADRAS 4 AAD device, the
1st respondent has cleverly and clandestinely left out any reference to the
other co-owners of the mark, being K.A. Velayudham and K. V. Sukumar,
the Applicant’s predecessors, who along with the 1st Respondent herein
are the joint owners of the mark AMBIKA APPALAM DEPOT. A copy of the
extract from Trademarks Journal no. 1336 dated 15.11.2005 containing
the publication of the trademark AMBIKA APPALAM DEPOT- 8 NORTH
MADA ST, MYLAPORE, MADRAS 4 AAD (device) under no. 623509 in class
30 is filed herewith as ANNEXURE H. Further, a copy of certificate of
registration of the said trademark AMBIKA APPALAM DEPOT- 8 NORTH
MADA ST, MYLAPORE, MADRAS 4 AAD (device) under no. 623509 in class
30 is filed herewith as ANNEXURE L.

It is submitted that though the impugned mark has been applied for by
the 15t respondent in the year 1994, neither the applicant herein nor its
predecessors were aware of the same. It is submitted that till the year

2015, the predecessor of the applicant were completely unaware of the

I
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clandestine activities carried out by the 15t respondent and subsequently,
upon knowing the conniving acts of the 1st respondent, they had
conducted a trademark search and had become aware of the details of the
impugned trademark. The lack of knowledge of the applicant and its
predecessor is fully and completely attributable to the duplicitous modus
operandi of the 1% responde™. It is submitted that the 15t respondent is
fully aware of the details of the said deed of dissolution entered in the
year 1992 and therefore is well aware that he cannot claim any exclusivity
over the mark AMBIKA APPALAM DEPOT. Further,at no point of time, did
the 1st respondent reveal to the other co-owners (predecessors of the
applicant herein) of the impugned registration. Such deceitful activities of
the 15t respondent herald his malafide intentions of usurping the exclusive
rights in respect of the trademark AMBIKA APPALAM DEPOT, to which

the applicant, as a subsequent proprietor, is equally entitled.

Considering the malafide undertakings of the 1st respondent, the applicant
and its predecessor were pushed towards re-thinking the past and in
afterthought the applicant and its predecessor reasonably apprehend that
the 15t respondent had intentionally failed to renew the said mark under
Application No. 770897, which if had been left unattended would have
unwittingly granted exclusive rights in respect of the mark AMBIKA
APPALAM DEPOT in favour of the 15t respondent alone. The fact that the
1st Respondent had gone behind the back of the Applicant’s predecessors
by registering the impugned mark clearly shows his true nature and
intentions to monopolise the trademark AMBIKA APPALAM DEPOT, over

which no exclusive rights can be claimed by the 1t Respondent.

It is further noteworthy that while applying for registration, the 1st
respondent has deliberately claimed the mark as proposed to be used,
with the sole and malafide intention of evading the Registry’s scrutiny as
any claim ot; user would have to be proven through documentary
evidence. It is submitted that at the time of adoption of the mark AMBIKA
APPALAM DEPOT, the 15t respondent was not even born and was roped
into the partnership only by his father Mr. K.A. Velayudham. Therefore,
the claim of “proposed to use” the impugned mark was the sole
imachination of the 15t Respondent to circumvent the history of the mark
from impeding the registration of the same. In light of the above

circumstances it becomes clear that the impugned mark is wrongfully
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remaining on the register as the 1st Respondent cannot claim exclusive
ownership or monopolistic rights over the mark AMBIKA APPALAM

DEPOT and therefore, the said impugned mark is liable to be expunged
from the register.

The Applicant states that the 15t respondent has obtained the registration
for the impugned mark in a clandestine manner, when the 1%t respondent
himself does not have any special or individual right over the impugned
mark. In light of the terms of Dissolution Deed, it is made amply clear that
Respondent cannot claim exclusive ownership over the mark AMBIKA
APPALAM DEPOT as the predecessors of the Applicant are co-owners and
are hence entitled to the use of the mark AMBIKA APPALAM DEPOT
equally as the 15t respondent. Further as per the deed of dissolution, the
Respondent herein can in no way be entitled to the exclusivity over the
mark AMBIKA APPALAM DEPOT- 8 NORTH MADA ST, MYLAPORE,
MADRAS 4 AAD label, especially in light of clause 3 of the said deed

which entitles him to use of the mark in the T.Nagar and Ranganathan

Street only. Itis reiterated that the Applicant is the co-owner of the mark '

AMBIKA APPALAM DEPOT along with the 15t respondent and therefore,
the 15t respondent cannot claim any exclusive rights over the said mark.
The impugned mark is not only in complete violation of the rights vested
with the Applicant as the joint proprietor of the above mentioned label,
but is also in complete contradiction to the statute, i.e., Trademarks Act as
the impugned registration in the name of 15t respondent is in the nature of
creating multiple rights over the same mark within the same geographical
territory. The applicant along with the 15t respondent is the prior users
and exclusive owners of the trademark AMBIKA APPALAM DEPOT and
hence, the impugned application sought to be proposed to be used
exclusively by the 15t respondent is liable to be expunged from the
register. Further, as the Applicant has equal rights in respect of the
impugned mark on par with the 1%t respondent herein, the impugned
registration of the trademark titled as ‘AMBIKA APPALAM DEPOT- 8
NORTH MADA ST, MYLAPORE, MADRAS 4 AAD label applied for and
registered in the name of 1%t respondent alone, without notice to the co-
owners, i.e., the predecessors of the applicant is liable to be expunged

from the register.
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10. GROUNDS ON WHICH RELIEF IS SOUGHT:

iii.

It is respectfully submitted by the Applicant that it is a co-owner and a joint
proprietor of the impugned trade mark by virtue of its equal rights towards
the said mark in India vide the deed of dissolution dated 01.04.1994.
Further, by virtue of the Trademark registration under nos. 770897 and
948965, it becomes clear that the mark AMBIKA APPALAM DEPOT is a joint

ownership of predecessors of the applicant and 15t respondent.

It is humbly submitted that the impugned mark AMBIKA APPALAM
DEPOT- 8 NORTH MADA ST, MYLAPORE, MADRAS 4 AAD label is devoid
of distinctive character vis-a-vis the prior adopted trademark AMBIKA
APPALAM DEPOT that stands in the name of Applicant’s predecessor and
the 1st respondent jointly and therefore the impugned mark of the First
Respondent is liable to be removed as per Section 9 (1) (a) of the
Trademarks Act, 1999. It is submitted that the mark AMBIKA APPALAM
DEPOT in respect of goods falling under class 30 is already known to the
public to be the property of the predecessors of the applicant and the 15
respondent. Further, by virtue of the deed of dissolution, it is clear that all
the co-owners have equal rights towards the mark AMBIKA APPALAM
DEPOT. Further, even before the First Respondent could individually apply
for registration of the impugned mark, the predecessors of the Applicant
had started using the mark AMBIKA APPALAM DEPOT in respect of goods
under class 30 and had garnered tremendous reputation and goodwill
among the general public, who associate the mark only with the
predecessors of the Applicant and none else. As a result thereof, the
impugned trade mark could not have been distinctive even on the date of
application for registration. Thus, the First Respondent’s impugned
trademark was not capable of distinguishing their goods from that of the
Applicant’s goods under the prior adopted and continuously used mark
AMIKA APPALAM DEPOT at the time of its adoption and application for

registration.

The Applicant further submits that the predecessors of the Applicant
alongwith the subsequent proprietors, having adopted and continuously
used the mark AMBIKA APPALAM DEPOT, jointly and harmoniously for
almost 60 years, the Applicant and the other co owners of the trademark
AMBIKA APPALAM DEPOT, have acquired indelible goodwill and reputation

in addition to valuable common law rights in the same, which cannot be
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