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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name La Cumbre Brewing Company

Granted to Date 08/17/2019
of previous ex-
tension

Address 3313 GIRARD BLVD NE

ALBUQUERQUE, NM 87107
UNITED STATES

Correspondence SETH GARDENSWARTZ

information BLACKGARDEN LAW PC

317 COMMERCIAL ST NE #313

ALBUQUERQUE, NM 87102

UNITED STATES

Seth.Gardenswartz@blackgardenlaw.com, trademarks@blackgardenlaw.com
8883173556

Applicant Information

Application No 88304799 Publication date 06/18/2019
Opposition Filing | 08/15/2019 Opposition Peri- 08/17/2019
Date od Ends

Applicant TAG Holding Alpha LLC

1800 NE 114th St., Suite L
Miami, FL 33181
UNITED STATES

Goods/Services Affected by Opposition

Class 032. First Use: 0 First Use In Commerce: 0
All goods and services in the class are opposed, namely: Cider, non-alcoholic; Alcohol free wine; De-
alcoholised wines; De-alcoholized wines; Non-alcoholized wines; Sweet cider

Class 033. First Use: 0 First Use In Commerce: 0

All goods and services in the class are opposed, namely: Wine; Wine coolers being drinks; Wine
punch; Wine punches; Wine-based aperitifs; Wine-based beverage, namely, piquette;Wine-based
drinks; Wines; Wines and fortified wines; Wines and liqueurs; Wines and sparkling wines; Aperitif
wines; Aperitifs with a wine base; Dessert wines; Dry cider; Fortified wines; Fruit wine; Grape wine;
Hard cider; Honey wine; Natural sparkling wines; Port wines; Prepared wine cocktails; Red wine; Red
wines; Rose wine; Rose wines; Sparkling wines; Sparkling fruit wine; Sparkling grape wine; Sparkling
red wines; Sparkling white wines; Still wine; Still wines; Strawberry wine; Sweet wines; Table wines;
Whitewine; White wines

Grounds for Opposition


http://estta.uspto.gov

Priority and likelihood of confusion

Trademark Act Section 2(d)

No bona fide intent to use mark in commerce for
identified goods or services

Trademark Act Section 1(b)

Marks Cited by Opposer as Basis for Opposition

U.S. Registration | 5425801 Application Date 05/18/2016

No.

Registration Date | 03/20/2018 Foreign Priority NONE
Date

Word Mark ELEVATED IPA

Design Mark

ELEVATED IPA

Description of
Mark

NONE

Goods/Services

Class 032. First use: First Use: 2010/12/10 First Use In Commerce: 2010/12/10
Beer; India pale ales (IPAs)

U.S. Registration | 5415398 Application Date 07/18/2016

No.

Registration Date | 03/06/2018 Foreign Priority NONE
Date

Word Mark GET ELEVATED

Design Mark

GET ELEVATED

Description of
Mark

NONE

Goods/Services

Class 032. First use: First Use: 2010/10/16 First Use In Commerce: 2010/12/10
Beer

U.S. Registration | 5760562 Application Date 03/02/2018

No.

Registration Date | 05/28/2019 Foreign Priority NONE
Date

Word Mark

ELEVATE XPA




Design Mark

ELEVATE XPA

Description of NONE

Mark

Goods/Services Class 032. First use: First Use: 2017/12/10 First Use In Commerce: 2017/12/10
Ale; Beer

U.S. Application/ Registra- NONE Application Date NONE

tion No.

Registration Date NONE

Word Mark GET ELEVATED

Goods/Services Bar and taproom services

Attachments 87040980#TMSN.png( bytes )

87107704#TMSN.png( bytes )
87818644#TMSN.png( bytes )
2019-08-15-ECC-Notice of Opposition.pdf(89005 bytes )

Signature /seth gardenswartz/

Name SETH GARDENSWARTZ

Date 08/15/2019




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

) In re Application Serial No. 88/304,799
LA CUMBRE BREWING COMPANY, )
) Mark: ELEVATED CIDER CO.
Opposer, )
) Filed: February 17, 2019
V. )
) Published: July 17, 2019
TAG HOLDING ALPHA LLC, )
) Opposition No.:
Applicant. )
)
NOTICE OF OPPOSITION

Petitioner La Cumbre Brewing Company (“La Cumbre”), a New Mexico Corporation
located at 3313 Girard Blvd. NE, Albuquerque, NM 87107, believes that it will be damaged by
registration of ELEVATED CIDER CO. in international classes 032 and 033 in Application
Serial No. 88/304,799, and hereby opposes the same. As grounds for opposition it is alleged

that:

1. La Cumbre is a pioneering Albuquerque craft brewery founded in 2010. La Cumbre’s
ELEVATED IPA® won the gold medal at the 2011 Great American Beer Festival and is
sold in hundreds of bars, taprooms, grocery stores, and other retail outlets in New
Mexico, Colorado, and Arizona. La Cumbre is the registered owner of the trademark
registration ELEVATED IPA® (U.S. Reg. No. 5,425,801). La Cumbre is also the
registered owner of the trademark registration GET ELEVATED® (U.S. Reg. No.

5,415,398), under which La Cumbre sells most of its lineup of craft-brewed beers. Last
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year approximately 3,000,000 pints of La Cumbre’s ELEVATED IPA® beer were
bought. La Cumbre’s ELEVATED IPA® and beer cans bearing the GET ELEVATED®
mark are regularly bought and traded beyond the three states in which they have retail
distribution.

2. Since 2010 La Cumbre has used GET ELEVATED in connection with its taprooms in
Albuquerque, New Mexico, which have served thousands of customers from many states
and foreign countries. La Cumbre’s GET ELEVATED® trademark is used on all of La
Cumbre’s products, its tap handles, keg collars, point of purchase displays, employee
uniforms, merchandise, apparel, taproom decor, and La Cumbre’s website.

3. Craft beer consumers associate the ELEVATED IPA® and GET ELEVATED® marks
with La Cumbre’s distinct and superior craft brews and taproom experiences. The
ELEVATED IPA® and GET ELEVATED® marks are among the most recognizable and
popular craft beer brands in the Southwest United States, because they represent a
promise to beer lovers that each ELEVATED IPA® and GET ELEVATED® beer and
taproom reflects the company’s devotion to craft and quality.

4. La Cumbre has expended great effort and expense to advertise and promote ELEVATED
IPA® and GET ELEVATED®, with the result that craft beer consumers have come to
know, rely upon, and recognize ELEVATED IPA® and GET ELEVATED® as a distinct
source of craft beer. La Cumbre has developed exceedingly valuable goodwill which is
symbolized by and inseparable from its trademarks. La Cumbre brings this Notice of
Opposition to stop Applicant from unfairly capitalizing on the distinctiveness and fame of
La Cumbre’s brand by registering the confusingly similar ELEVATED CIDER CO. for

competing alcoholic beverages that have nothing to do with La Cumbre.
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5. La Cumbre owns, among others, the following U.S. trademarks (collectively, the
“Elevated Marks”):

a. ELEVATED IPA ®, Registration No. 5,425,801, for beer and India pale ales
(IPAs). La Cumbre has continuously used this mark in commerce since
December 10, 2010.

b. GET ELEVATED®, Registration No. 5,415,398, for beer. La Cumbre has
continuously used this mark in commerce since December 10, 2010.

c. ELEVATE XPA®, Registration No. 5,760,562. This mark was assigned to La
Cumbre on April 5, 2019, after La Cumbre opposed its registration in Class 032.

d. GET ELEVATED is a common-law trademark for bar and taproom services. La
Cumbre has continuously used GET ELEVATED for its taproom/bar services
since 2010.

6. Applicant TAG Holding Alpha LLC is a Florida limited liability company whose address
is 1800 NE 114 St., Suite L, Miami, FL 33181. Applicant filed intent-to-use application
Serial No. 88/304,799 for the word mark ELEVATED CIDER CO. on February 17,
2019, which was published for opposition on June 18, 2019. Applicant has disclaimed
the words “CIDER CO.” in the opposed mark.

7. La Cumbre timely filed its First 30 Day Request for Extension of Time to Oppose on July
17,2019, and TTAB granted an extension until Aug. 17, 2019 to oppose. This opposition
is timely filed.

COUNT 1: LIKELTHOOD OF CONFUSION UNDER § 2(d)

8. La Cumbre incorporates by reference all the foregoing paragraphs and realleges them as

if set forth in full.
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9. There is no question about priority in this opposition. La Cumbre’s registered marks
predate by many years the constructive priority of Applicant’s 2019 intent-to-use
application.

10. Applicant’s mark is extremely similar in sight, sound, and commercial impression to La
Cumbre’s marks.

11. The opposed mark is so similar to the registered marks that La Cumbre’s customers are
likely to mistakenly believe that La Cumbre is the source of alcoholic beverages using the
ELEVATED CIDER CO. brand.

12. The goods on which Applicant claims it has an intent to use in conjunction with the
opposed mark include and are closely related to, used for the same or similar purposes,
and/or are or will be advertised and promoted to and directed at the same trade channels,
the same purchasers, and are or will be used in the same environment as La Cumbre’s
products.

13. La Cumbre’s reputation will be damaged by the confusion, and by the different quality
customers will experience when they drink ELEVATED CIDER CO. beverages and
mistakenly attribute their quality and characteristics to La Cumbre.

14. Based on the similarity of the marks and goods, consumers are likely to be deceived into
falsely believing that the goods offered by Applicant under the opposed mark originate
from or are otherwise associated with or endorsed by La Cumbre, or that there is some
relationship between Applicant and La Cumbre or the goods of Applicant and La

Cumbre, all to La Cumbre’s injury and harm.
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COUNT 2: NO BONA FIDE INTENT TO USE UNDER § 1(b)

15. La Cumbre incorporates by reference all the foregoing paragraphs and realleges them as
if set forth in full.

16. The opposed application is void ab initio as Applicant has no good faith bona fide intent
to use the opposed mark.

17. Filing an intent-to-use trademark application, without more, is insufficient to establish a
bona fide intent to use the opposed mark.

18. On information and belief, Applicant merely intended to reserve the opposed mark, and
has taken no steps to begin commercial use of the opposed mark either prior to or
subsequent to the filing of the opposed application.

19. On information and belief, when Applicant filed the application for the opposed mark,
Applicant had no bona fide intent to use the opposed mark.

COUNT 3: FALSE SUGGESTION OF A CONNECTION UNDER § 1(A)

20. La Cumbre incorporates by reference all the foregoing paragraphs and realleges them as
if set forth in full.

21. La Cumbre believes that it will be damaged by the registration of the opposed mark
because the opposed mark so resembles the Elevated Marks as to falsely suggest a
connection between La Cumbre and applicant or between La Cumbre’s goods and
applicant’s goods, with consequent injury to La Cumbre and the public, in violation of

Section 2(a) of the Lanham Act, 15 U.S.C. § 1052(a).
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WHEREFORE, La Cumbre requests that this opposition be sustained and registration of

ELEVATED CIDER CO. be refused.

The fee required in 37 C.F.R. § 2.6(a)(17) is enclosed herewith.

Respectfully submitted,
BLACKGARDEN LAW PC

By: _/Seth Gardenswartz __/

Seth Gardenswartz

317 Commercial St. NE #313
Albuquerque, NM 87102
Seth.Gardenswartz(@blackgardenlaw.com
(888) 317-3556

Attorney for Petitioner La Cumbre Brewing
Company
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