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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the matter of Serial No. 88/197,652 for BRANDGRAPH, 

published April 23, 2019. 

__________________________________________  

 ) 

SponsorHouse, Inc.                            ) 

                                ) 

Opposer,                 )         Opposition No. 91248196 

                              ) 

v.                            ) 

                              ) 

IZEA Worldwide, Inc.                                                 ) 

                                           ) 

              Applicant.                      ) 

__________________________________________ ) 

 

 

ANSWER AND AFFIRMATIVE DEFENSES  

 

 COMES NOW Applicant, IZEA Worldwide, Inc. (hereinafter “Applicant” or 

“IZEA”), by and through its undersigned attorneys and pursuant to 37 CFR §2.106(b)(1) 

and files this Answer and Affirmative Defenses to Opposer, SPONSORHOUSE, INC.’s 

(hereinafter “Opposer” or “SponsorHouse”) Notice of Opposition (1 TTABVUE) of 

Application Serial No. 88/197,652 (the “Application”) and states: 

1. ADMITTED that the United States Patent and Trademark Office’s records 

indicate that SponsorHouse is the owner and registrant of U.S. Trademark Registration No. 

5,567,476 and International Registration No. 1426778 for SPORT GRAPH. Without 

knowledge, however, as to the ownership of right, title, and interest to the mark, and 

therefore DENIED. 

2. Without knowledge, and therefore DENIED.  

3. ADMITTED. 

4. ADMITTED. 
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5. ADMITTED. 

6. ADMITTED that Applicant has not yet claimed a date of first use of its 

trademark. Without knowledge, however, as to the validity, use, and abandonment of the 

Opposer’s trademark, and therefore DENIED. DENIED as to the Opposer’s claim of rights 

superior to those of Applicant. 

7. DENIED. 

8. DENIED. 

9. DENIED that Applicant did not have a bona fide intent to use its trademark 

at the time of filing the trademark application.  ADMITTED that Applicant had no intention 

of producing all the goods and services claimed on the BRANDGRAPH application as a 

scrivener’s error is included in one of the identifications of goods and services.  

ADMITTED that Applicant has not yet sold in interstate commerce all the goods and 

services alleged in Applicant’s application as Applicant’s application was filed under an 

intent-to-use filing basis since Applicant has a good faith intention to do so in the future.  

Except as admitted above with respect to the scrivener’s error, DENIED that Applicant 

lacked the ability and willingness to use the BRANDGRAPH trademark in the United 

States to identify all the goods listed in the application at the time of the filing of the 

application.   

10. DENIED. 

11. DENIED. 

AFFIRMATIVE DEFENSES 

1. Opposer has failed to state a claim upon which relief can be granted, and in 

particular, fails to state legally sufficient grounds for sustaining the opposition. 
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2. Opposer’s Notice of Opposition is barred because there can be no likelihood 

of confusion in the marketplace when Applicant’s services sold under the BRANDGRAPH 

trademark are, in part, “Software as a Service (SaaS) for analyzing and classifying content 

in a database based on unique identifiers present within the content” and “Software as a 

Service (SaaS) services featuring software for storing, searching, discovering, analyzing, 

and classifying content in a database of content, namely, images and video;” and Opposer’s 

services sold under the SPORT GRAPH mark are, in part, for  “non-downloadable software 

that enables users to monitor connections and relations between athletes, teams, leagues, 

events and brands and to receive valuation information about athletes, teams, leagues, 

events and brands;” emphasis on the sports-centric nature of Opposer’s services. No 

consumer would be confused into thinking that Applicant or its products are in any way 

approved, endorsed or associated by Opposer. 

3. Alternatively, any similarity between the BRANDGRAPH trademark and 

the SPORT GRAPH trademark is restricted to that portion of the marks consisting of the 

word “GRAPH,” which is not distinctive. As a result, under the antidissection rule any 

secondary meaning Opposer may have in its SPORT GRAPH trademark is narrowly 

circumscribed to the exact trademark alleged and does not extend to any other feature of 

the trademark beyond the word “GRAPH.”  

4. Opposer’s claim is precluded because Opposer has suffered no injury nor is 

there a likelihood of injury. 

5. Opposer’s claim is precluded due to waiver and acquiescence in that 

Opposer has allowed other marks which include “GRAPH” to proceed to registration, 

namely: 
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a. U.S. Trademark Reg. No. 5705370 for BOOK GRAPH in IC 042. 

b. Serial. No. 88355261 for PRODUCT GRAPH in IC 042. 

c. Serial. No. 88304084 for COMMERCE GRAPH in IC 042. 

 

 Dated this  24  day of June, 2019.        

       

     Respectfully Submitted, 

 

BEUSSE WOLTER SANKS & MAIRE, PLLC 

390 N. Orange Avenue, Suite 2500 

Orlando, Florida 32801 

Telephone: (407) 926-7707 

Facsimile: (407) 926-7720 

Email:   tsanks@bwsmiplaw.com  

Attorneys for Applicant 

      

By:  /Terry M. Sanks/                                              

     Terry M. Sanks, Esq.   

     Florida Bar No.: 0154430 

           

  

CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that a true and correct copy of the foregoing is being 

electronically transmitted via ESTTA and has been served via email this   24   day of 

June, 2019 to: Ben T. Lila of Mandour & Associates, APC, 8605 Santa Monica Blvd., 

Suite 1500, Los Angeles, CA 90069 at blila@mandourlaw.com.  

 

/Terry M. Sanks/                                              

     Terry M. Sanks, Esq.   
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