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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Houzz, Inc, Opposition No. 91248134

Opposer, Serial No. 87960716
Trademark: HOUZE OF EL-Z.G.

Elisha Gallop,

Applicant.

APPLICANT’S REPLY TO

OPPOSER’S MOTION TO EXTEND THE DISCOVERY DEADLINE
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l. Introduction

On March 19, 2020 Opposer filed a Motion to Extend the Discovery Deadline,

moving the Board to extend the discovery period by 60 days. Opposer bases their
motion upon their contention that good cause exists for the requested extension.
Applicant, who was represented in a pro se capacity prior to the filing of this motion

reply, asserts that they have made a good faith effort to cooperate with Opposer

throughout the discovery process. See Panda Travel Inc. v Resort Option Enterprises,

Inc., 94 USPQ2d 1789, 1791 (TTAB 2009). Opposer’s motion seeking to extend the

discovery period is disingenuous and falls short of the required legal standard.
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II.  Legal Standard for a Motion to Extend a Deadline

Motions to extend the specified time that an act may or must be done require a showing
of good cause by the moving party. See Fed. R. Civ. P. 6(b). A motion to extend a specified

time period must contain specific facts which constitute good faith. See SFW Licensing Corp. v.

Di Pardo Packing Ltd., 60 USPQ2d 1372, 1373 (TTAB 2001). Cf. Societa Per Azioni Chianti

Ruffino Esportazione Vinicola Toscana v. Colli Spolentini Spoletoducali SCRL, 59 USPQ2d

1383, 1384 (TTAB 2001). Conclusory allegations by a moving party, which are not supported by

the record, are not sufficient to demonstrate good cause. Instruments SA Inc. v. ASI Instruments

Inc., 53 USPQ2d 1925, 1927 (TTAB 1999). Good cause should not be found when the moving

party has been negligent in seeking discovery. National Football League v. DNH Management,

LLC, 85 USPQ2d 1852, 1854-55 (TTAB 2008).

In the instant matter, Opposer has filed a sparse motion without so much as a scintilla of
evidence to support their allegations. Further, Opposer was negligent in their handling of the
discovery process. As such, Opposer has not met the required legal standard to show good

cause for the relief sought. See Luemme, Inc. v. D. B. Plus Inc., 53 USPQ2d 1758, 1760-61

(TTAB 1999).

lll.  Opposer Has Failed to Demonstrate Good Cause to Extend the Time for Discovery

The Board should “scrutinize carefully” any motion that seeks to extend a time period
based upon a claim that purports to show good cause. Id. Opposer’s motion contains false
statements and at the same time demonstrates Opposer’s own negligence.

Opposer alleges that Applicant’s discovery responses were insufficient based upon

unspecified deficiencies. First, such conclusory allegations do not provide the Board with the
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requisite information that they would need to evaluate such an issue. See Gaylord

Entertainment Co. v. Calvin Gilmore Productions Inc., 59 USPQ2d 1369, 1372 (TTAB 2000).

Moreover, at no point did Opposer seek to address their concerns regarding such discovery

responses through the proper course of action by filing a motion to compel. See Societa Per

Azioni Chianti Ruffino Esportazione Vinicola Toscana v. Colli Spolentini Spoletoducale SCRL,

59 USPQ2d 1383, 1383-84 (TTAB 2001).

Opposer seeks to mislead the Board by claiming that “the parties agreed to suspend
discovery while they negotiated a settlement agreement.” TTABVUE 13 at 1, 5. However, the
record is clear that the parties agreed to extend the time for discovery, not suspend the
proceeding. See TTABVUE 11. Applicant did not agree to suspend the proceedings at any time
in 2020. Candor is imperative when a party submits a brief in support of a discovery motion. See

Amazon Technologies Inc. v. Wax, 93 USPQ2d 1702, 1705 (TTAB 2009) (quoting Nevada

Power Co. v. Monsanto Co., 151 F.R.D. 118, 120 (D. Nev. 1993)). Moreover, the existence of

settlement discussions combined with unfounded conclusory allegations does not equate to a

showing of good cause to extend the time for discovery. See Fairline Boats plc v. New Howmar

Boats Corp., 59 USPQ2d 1479, 1480 (TTAB 2000).

Opposer contends that they relied in good faith upon the potential of settlement
discussions as a reason for delaying in dealing with discovery issues. While Opposer may have
been mistaken in their belief that the proceedings had been suspended, it is the responsibility of
each party to adhere to the schedule set forth by the Board unless informed otherwise in writing
by the Board. Opposer made a strategic decision to rely upon the prospect of settling this
matter, and not to seek to schedule a deposition during the time that discovery was extended on
the basis of settlement discussions. In support of their argument Opposer cites two cases,

American University v. Hellenic American University, Inc and Silicon Genetics v. Genetworks,
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Inc. in which the facts of such matters were completely different than those at issue here.
Combined with the fact that such cases were not designated as precedential by the Board, they
provide no probative value. The inaction on the part of Opposer in the current proceeding, along
with their vague and unsupported allegations is analogous to that of SFW Licensing Corp. and

Procyon Biopharma Inc. See SEW Licensing Corp. v. Di Pardo Packing Ltd., 60 USPQ2d 1372,

1373 (TTAB 2001); Procyon Pharmaceuticals Inc. v. Procyon Biopharma Inc., 61 USPQ2d

1542, 1543-44 (TTAB 2001).

Opposer’s assertions that Applicant’s decision to decline to sign a settlement agreement
on the eve of the last day for discovery “suggest pure gamesmanship and bad faith” is entirely
baseless. See TTABVUE 13 at 6. That Applicant took proper time to evaluate their options and
whether settlement under the proposed terms would be to their benefit was not an attempt on

the part of Applicant to “game the system”. Dating DNA, LLC v. Imagini Holdings, Ltd., 94

USPQ2d 1889, 1893 (TTAB 2010). Applicant was available and ready to cooperate with
discovery requests from Opposer. Opposer chose to cancel a previously scheduled deposition
on account of settlement discussions, and thereafter failed to even attempt to reschedule such
deposition. Despite Opposer’s contentions, this does not render Applicant an uncooperative

party when it comes to the requirements of discovery participation. See Sunrider Corp. v. Raats,

83 USPQ2d 1648, 1654 (TTAB 2007). Opposer’s failure to seek discovery during the time set
forth by the Board is in no way the fault of Applicant. Extending the time for discovery on such a

basis is in direct contrast with Board precedent. See Hot Tamale Mama...and More, LLC v. SF

Investments, Inc., 110 USPQ2d 1080, 1081 n.1 (TTAB 2014). Despite their assertions, Opposer

has not provided any explanation as to how the lack of seeking further discovery was outside

their reasonable control. See HKG Industries Inc. v. Perma-Pipe Inc., 49 USPQ2d 1156, 1158

(TTAB 1998). In this case, “opposer neither contends that it was unaware of the discovery and
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trial deadlines nor that it was in any way prevented from taking action.” Atlanta-Fulton County

Zoo Inc. v. DePalma, 45 USPQ2d 1858, 1859 (TTAB 1998).

\VA Conclusion

Opposer has saddled the Board with a needless motion, the filing of which is based

upon Opposer’s failure to seek discovery in a timely manner. See Luehrmann v. Kwik Kopy

Corp., 2 USPQ2d 1303, 1304-05 (TTAB 1987). In contrast to the facts in Luehrmann, Applicant
has cooperated with Opposer’s discovery requests, and should not be penalized for Opposer’s
own discovery decisions, and the timing of such. Opposer’s motion lacks candor, and fails to
provide specific facts supported by evidence in seeking to establish good cause. Johnston

Pump/General Valve Inc. v. Chromalloy American Corp., 13 USPQ2d 1719, 1720 n.3 (TTAB

1989). As Applicant is not allowed to submit a surreply, any attempt by Opposer to add to the
record without the ability for Applicant to address such additions should not be tolerated by the

Board. See 37 C.F.R. § 2.127(a); Pioneer Kabushiki Kaisha v. Hitachi High Technologies

America, Inc., 74 USPQ2d 1672, 1677 (TTAB 2005). Opposer has failed to detail with

particularity the reason why it failed to seek discovery during the prescribed time period.
Opposer’s unfounded assertions that Applicant’s written discovery responses were insufficient,
coupled with settlement negotiations between the parties does not establish good cause to

extend the time for discovery. See Baron Philippe de Rothschild S.A. v. Styl-Rite Optical

Manufacturing Co., 55 USPQ2d 1848, 1851 (TTAB 2000). Opposer’s decision not to file a

motion to compel is to their own peril. Further, Applicant should not be held responsible for
Opposer’s failure to even seek to schedule a new date for a deposition after the parties agreed
to extend the discovery deadline, and the Board granted such request. See TTABVUE 12. The

burden to establish good cause for an extension of time rests with the moving party. See
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National Football League v. DNH Management, LLC, 85 USPQ2d 1852, 1854 (TTAB 2008)

(citing Sunkist Growers, Inc. v. Benjamin Ansehl Co., 229 USPQ 147 (TTAB 1985)). Opposer

made a strategic decision to rely upon the potential of a settlement, rather than engaging in
further discovery. The ability to address any discovery needs or concerns that Opposer had was
within the sole control of Opposer. Opposer’s lack of diligence obviates Opposer’s argument
that good cause exists to grant an extension of the time to take discovery. See Id. Rewarding
Opposer for their lack of candor and diligence would not honor the scope and purpose of the
rules that set forth the ability to extend the time for discovery. See Fed. R. Civ. P. 6(b). The
Federal Rules of Civil Procedure “should be construed, administered, and employed by the
court and the parties to secure the just, speedy, and inexpensive determination of every action
and proceeding”. Fed. R. Civ. P. 1.

Applicant therefore respectfully asks the Board to deny Opposer’s Motion to Extend the

Discovery Deadline.

Dated: April 02, 2020 Respectfully submitted,

[Jeffrey Sturman/
Jeffrey Sturman, Esq.
Sturman Law, LLC
PO Box 371706
Denver, CO 80237
Phone: 720-772-1724
Attorney for Applicant
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CERTIFICATE OF SERVICE

I, Jeffrey Sturman, as attorney for Applicant, Elisha Gallop, hereby certify that a true and
complete copy of Applicant's Reply to Opposer's Motion to Extend the Discovery Deadline has
been served upon Opposer via email, on April 02, 2020, at the following email addresses:
trademarks@cooley.com, peckah@cooley.com, myoung@cooley.com, sahmed@cooley.com,

jlauter@cooley.com

[Jeffrey Sturman/
Jeffrey Sturman, Esq.
Sturman Law, LLC
PO Box 371706
Denver, CO 80237
Phone: 720-772-1724
Attorney for Applicant
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