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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No. 87/960,716
For the Trademark HOUZE OF EL-Z.G.
Published in the Official Gazette on November 13, 2018

Houzz Inc., )
)
Opposer, )
) Opposition No. 91248134
V. )
)
Elisha Gallop, )
)
Applicant. )
)

OPPOSER’S MOTION TO EXTEND THE DISCOVERY DEADLINE

Pursuant to Federal Rule of Civil Procedure 6(b) and Trademark Trial and Appeal Board
Manual of Procedure (“TBMP”) §509.01(a), Opposer Houzz Inc. (“Opposer” or “Houzz”) hereby
requests that the Trademark Trial and Appeal Board (“Board”) extend the discovery period by 60
days for good cause and reset all subsequent dates to allow Houzz time to conduct additional
discovery. On February 14, 2020, upon the mutual agreement of Houzz and Applicant Elisha
Gallop (“Applicant”), and after Applicant expressed an intent to resolve the matter amicably, the
parties agreed to suspend discovery. However, today, March 19, 2020, the deadline for the close
of discovery, Applicant informed Houzz that he no longer wishes to resolve the matter amicably.
Applicant’s request for cancellation of his deposition, originally scheduled for February 14, 2020,
and suspension of discovery under the false pretenses of resolving the matter, only to inform Houzz
on the last day of discovery that he longer wishes to resolve the matter, is suggestive of bad faith

and compels Houzz to seek an extension of time to conduct additional discovery. An extension of



the discovery deadlines by 60 days' would allow Houzz sufficient time to depose the Applicant
and meet and confer to address the discovery deficiencies in Applicant’s responses to Houzz’s
discovery requests.

Accordingly, Houzz requests that the Board extend all outstanding deadlines by 60 days in
order to allow the parties to complete discovery. Without this extension, Houzz will be severely
prejudiced. Houzz has sought consent for this motion from Applicant; however, Applicant has

stated he does not believe an extension is warranted.

L BACKGROUND

On May 13, 2019, Houzz filed a Notice of Opposition to U.S. Application Serial No.
87/960,716 for the HOUZE OF EL-Z.G. mark (“Applicant’s Mark™), which Applicant initially
answered on June 21, 2019. Dkt Nos. 1-2; see Declaration of Salsabil Ahmed in Support of
Opposer Houzz Inc.’s Motion to Extend the Discovery Deadline (“Ahmed Decl.”) at {{2-3.
Applicant amended his Answer on June 22, 2019, and again on August 5, 2019. Dkt Nos. 5, 9;
see Ahmed Decl. at 3.

On July 16, 2019, the parties participated in a discovery and settlement conference, during
which the parties stipulated to a thirty-day suspension of all deadlines to “pursue settlement, and
at minimum to allow time for the consideration of a written settlement offer provided by Opposer.”
Dkt No. 7; Ahmed Decl. at 4. Houzz first provided a written settlement offer to Applicant on

May 10, 2019, and subsequently communicated with Applicant regarding its written settlement

! Houzz is requesting a 60 day extension of the discovery period in light of the COVID-19 pandemic to allow for
sufficient time to schedule Applicant’s deposition and ensure the health and safety of Applicant and the court
reporter. Thus, Houzz respectfully requests that the Board consider the current, unprecedented COVID-19
pandemic in its consideration of this Motion.



offer on May 17, 2019, July 16, 2019, July 25, 2019, and again on September 23, 2019, but the
parties had reached an impasse. Ahmed Decl. at 5.

As a result, and in accordance with the amended discovery schedule, on September 23,
2019, Houzz served initial disclosures, and on December 10, 2019 propounded discovery requests,
to which Applicant provided deficient and inconsistent discovery responses on January 9, 2020.
Id. at {{6-8. The deficiencies in Applicant’s discovery responses were documented in a letter to
Applicant, dated February 12, 2020. Id. at {11.

On February 4, 2020, Houzz served Applicant with a Notice of Deposition of Elisha Gallop
(the Applicant), which was scheduled to occur on February 14, 2020 via teleconference, upon
Applicant’s request. Id. at {{9-11. Prior to the deposition, and in an effort to resolve the issue
amicably, Houzz reiterated its written settlement offer on February 12, 2020. Id. at {11. On
February 13, 2020, Applicant expressed an interest in resolving the matter and requested that
Houzz provide him with a written settlement agreement, which was provided to Applicant that
same day. Id. at {12. On February 14, 2020, the day of Applicant’s scheduled deposition,
Applicant requested suspension of the deposition. Id. at {13. The parties stipulated to a 30-day
extension of the discovery period to allow sufficient time for Applicant to consider the settlement
agreement, while preserving Houzz’s right to take further discovery. Id. On February 26, 2020
the Board granted the parties’ Consent Motion to Extend the discovery period until March 19,
2020 and reset all subsequent deadlines. Dkt. No. 12; Ahmed Decl. at 14.

The parties engaged in good faith negotiations since February 14, 2020, and on March 13,
2020, agreed to settlement terms. Ahmed Decl. at {{15-16. Meanwhile, all discovery, including
Applicant’s deposition, was postponed because Applicant had expressly indicated that he wanted

to resolve this matter amicably. Id. A final settlement agreement was provided to Applicant for



signature on March 13, 2020. Id. at 16. Counsel for Houzz followed up with Applicant by email
and phone on March 17, 2020, and again by email on March 18, 2020, to request Applicant’s
execution of the agreement. Id. at {17.

It was not until today, March 19, 2020, the close of the discovery period, that Applicant
indicated to Houzz that he no longer wished to resolve the matter amicably and that he would not
consent to an extension of the discovery period, leaving Houzz with no additional time to depose
Applicant or meet and confer to address his deficient discovery responses. Id. at {18.

II. THERE IS GOOD CAUSE FOR EXTENDING DISCOVERY DEADLINES IN
THIS CASE

The Board may grant an extension of the discovery period upon a showing of “good cause.”
Fed. R. Civ. P. 6(b); 37 C.F.R. § 2.120(a). “Generally, the Board is liberal in granting extensions
of time . . . so long as the moving party has not been guilty of negligence or bad faith and the
privilege of extensions is not abused.” Nat. Football League v. DNH Mgmt. LLC, 85 USPQ2d
1852, 1854 (T.T.A.B. 2008); see also, e.g., Sunkist Growers, Inc. v. Benjamin Ansehl Company,
229 USPQ 147 (T.T.A.B. 1985) (additional time should be awarded when the moving party has
acted diligently in meeting its responsibilities); Trans-High Corp. v. JFC Tobacco Corp., 127
U.S.P.Q. 2d 1175 (T.T.A.B. 2018) (granting extension of time for discovery where extension
privilege had not been abused).

Extending the deadlines is warranted when the parties will be unable to complete discovery
by the current close of discovery because of Applicant’s failure to serve complete and proper
responses. See TBMP § 403.04 (“[IJmproper response constitutes good cause for an extension of
the discovery period”); Miss America Pageant v. Petite Productions, Inc., 17 USPQ2d 1067, 1070
(TTAB 1990) (Board will, upon motion, reopen or extend discovery solely for benefit of party

who was unfairly deprived of follow-up discovery by opponent who wrongfully refused to answer



or delayed responses to discovery). Here, Applicant has not served complete and accurate
discovery responses, and the parties have not had an opportunity to meet and confer regarding the
discovery deficiencies because the parties agreed to suspend discovery while they negotiated a
settlement agreement.

Indeed, in American University v. Hellenic American University, Inc., the Board granted a
motion to extend discovery under the same circumstances currently faced by Houzz, where the
moving party requested an extension to allow the parties to fully conduct discovery and address
deficiencies in discovery responses. See 2015 WL 9906336, at *4 (T.T.A.B. March 26, 2015).
There, the Board found “good cause” where, similar to the case at hand, “Opposer cites extensive,
but fruitless, settlement negotiations between the parties, which Opposer asserts have left it in need
of time to address remaining discovery issues. . ..” " Id. Additionally, the Board has found evidence
of settlement negotiations, coupled with only one prior extension request, sufficient to show good
cause and warrant an extension of time. See Silicon Genetics v. Genetworks, Inc., 2003 WL
880553 (T.T.A.B. March 4, 2003).

There is good cause to extend the discovery deadline, and all subsequent deadlines, in this
case. Houzz has been diligent in seeking discovery, adhering to the Board’s deadlines, and actively
trying to resolve this matter by contacting Applicant at least 12 times between May 10, 2019 and
March 18, 2020. Ahmed Decl. at 5. Houzz sought discovery from Applicant within the allotted
discovery period and noticed Applicant’s deposition prior to the initial close of discovery on
February 18, 2020. Id. at {7, 9. Indeed, the parties have only requested one prior extension in
this matter—which was a consent motion filed so that the parties could continue negotiations. Id.
at {14. Upon Applicant’s request, Houzz cancelled Applicant’s deposition, originally scheduled

for February 14, 2020, and in good faith reliance on Applicant’s interest in resolving this dispute



prior to the March 19, 2020 close of discovery, Houzz delayed scheduling a meet and confer to
discuss the deficiencies in Applicant’s discovery responses. Id. at {13, 15.

Today, Applicant has informed Houzz that he no longer wants to resolve this matter,
leaving Houzz without an opportunity to depose Applicant and address his discovery deficiencies.
Applicant’s actions suggest pure gamesmanship and bad faith. Id. at {18. Accordingly, Houzz
respectfully requests that the Board extend the discovery period to ensure that it is not deprived or

prejudiced from a full opportunity to seek and obtain discovery.

II1. CONCLUSION
For the foregoing reasons, Houzz respectfully requests that the Board grant this Motion to

extend discovery for 60 days and reset all subsequent deadlines in this proceeding.

Respectfully submitted,
COOLEY LLP

Dated: March 19, 2020 By: [Salsabil Ahmed/

Salsabil Ahmed

Cooley LLP

1299 Pennsylvania Avenue, NW
Suite 700

Washington, DC 20004

(202) 842-7800
trademarks(@cooley.com

Counsel for Houzz Inc.


mailto:trademarks@cooley.com

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing Opposer’s Motion
to Extend the Discovery Deadline has been served on Applicant Elisha Gallop via email on
March 19, 2020 at: princeelishagallop@comcast.net.

Dated: March 19, 2020 By:  /Salsabil Ahmed/




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Application Serial No. 87/960,716
For the Trademark HOUZE OF EL-Z.G.
Published in the Official Gazette November 13, 2018

Houzz Inc., )
)
Opposer, ) Opposition No. 91248134
)
V. )
)
Elisha Gallop, )
)
Applicant. )
)

DECLARATION OF SALSABIL. AHMED IN SUPPORT OF OPPOSER HOUZZ INC.’S

MOTION TO EXTEND DISCOVERY DEADLINE

I, Salsabil Ahmed, Esq., declare as follows:

1.

I am an associate at the law firm of Cooley LLP (“Cooley”), which is counsel of record for
Opposer Houzz Inc. (“Houzz”) in the above-captioned matter. I have personal knowledge
of the facts contained within this declaration, and if called as a witness, could testify
competently to the matters contained herein. I make this declaration in support of Houzz’s
Motion to Extend the Discovery Deadline.

On May 13, 2019, Houzz filed a Notice of Opposition to U.S. Application Serial No.
87/960,716 for the HOUZE OF EL-Z.G. mark (“Applicant’s Mark™), filed by Elisha Gallop
(“Applicant”).

On June 21, 2019 Applicant filed an Answer to the Notice of Opposition. Dkt No. 2.
Applicant amended his Answer on June 22, 2019, and again on August 5, 2019. Dkt Nos.
5,0.

On July 16, 2019, the parties participated in a discovery and settlement conference before

Interlocutory Attorney Jennifer Krisp. Dkt No. 7.



10.

11.

12.

13.

On May 10, 2019, on behalf of Houzz, I contacted Applicant via email with a written
settlement offer. I also contacted Applicant via email regarding Houzz’s settlement offers
on May 17, 2019, July 16, 2019, July 25, 2019, September 23, 2019, February 12, 2020,
February 13, 2020, March 3, 2020, March 11, 2020, March 13, 2020, March 17, 2020, and
March 18, 2020.

On September 23, 2019, I served Houzz’s initial disclosures on Applicant.

On December 10, 2019, I served Houzz’s First Set of Requests for Production of
Documents and Things, First Set of Interrogatories, and First Set of Requests for
Admission on Applicant.

On January 9, 2020, Applicant provided deficient and inconsistent discovery responses to
Houzz’s First Set of Requests for Production of Documents and Things, First Set of
Interrogatories, and First Set of Requests for Admission.

On February 4, 2020, on behalf of Houzz, I served Applicant with the Notice of Deposition
of Elisha Gallop, scheduled for February 12, 2020.

On February 11, 2020, I agreed, on behalf of Houzz Inc., to reschedule Applicant’s
deposition for February 14, 2020 via teleconference, upon Applicant’s request.

On February 12, 2020 I sent an email to Applicant reiterating the terms of Houzz’s written
settlement offer. In the same email, I served Applicant with a revised Notice of Deposition
of Elisha Gallop (Applicant) for February 14, 2020 and a letter documenting the
deficiencies in Applicant’s discovery responses.

On February 13, 2020, Applicant emailed me expressing an interest in resolving the matter
and requested that Houzz provide him with a written settlement agreement. I provided a
written settlement agreement via email to Applicant that same day.

On February 14, 2020, Applicant agreed to review the written settlement agreement,
provided that Houzz suspend his deposition which was scheduled for that same day. The
parties stipulated to a 30-day extension of the discovery period to allow sufficient time for

Applicant to consider the settlement agreement, while preserving Houzz’s right to take



14.

15.

16.

17.

18.

further discovery.

On February 26, 2020, the Board granted the parties’ Consent Motion to Extend the
discovery period until March 19, 2020 and reset all subsequent deadlines. Dkt No. 26.
The parties appeared to be engaged in good faith negotiations from at least February 14,
2020 to March 18, 2020. In light of Applicant’s interest in resolving the matter amicably,
all discovery, including Applicant’s deposition, was suspended during this time.

On March 13, 2020, the parties agreed to written settlement terms, and I provided Applicant
with a final settlement agreement for signature.

On March 17, 2020, I contacted Applicant by email and phone about signing the settlement
agreement. | contacted Applicant again on March 18, 2020 to request his signature on the
settlement agreement. Applicant did not respond to my emails or return my March 17
phone call or voicemail.

On March 19, 2020, the last day of the discovery period, Applicant emailed me and
indicated that, after consulting with legal counsel, he had decided not to sign the settlement
agreement and was no longer interested in continuing settlement discussions. He further

indicated that he would not consent to an extension of the discovery period.

Pursuant to 28 U.S.C. § 1746 and 37 C.F.R. § 2.20, I declare under penalty of perjury that the

foregoing is true and correct. Executed on March 19, 2020 in New York, New York.

[Salsabil Ahmed/
Salsabil Ahmed, Esq.
Associate, Cooley LLP




CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing Declaration Of Salsabil
Ahmed In Support Of Opposer’s Motion To Extend The Discovery Deadline has been
served on Applicant Elisha Gallop on March 19, 2020 via email at the following email address:
princeelishagallop@comcast.net

Dated: March 19, 2020 By: [Salsabil Ahmed/
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