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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

IN THE MATTER OF APPLICATION 

Mark:  H+ FLOWER + HOME 

Applicant:  Weihai Huajia Dianzi Shangwu Co., Ltd. 

Serial No.:  88/036,265 

Filed:  July 13, 2018 

Published in  

the Official Gazette: January 8, 2019 

__________________________________________ 

BARRYMORE BRANDS HOLDINGS, LLC,   ) 

PAPILLON PRODUCTIONS, INC.   ) 

Opposers,   ) 

  )  Opposition No. 91246395 

v.   )                           

  )                              

WEIHAI HUAJIA DIANZI SHANGWU CO., LTD.,) 

  ) 

Applicant.   ) 

__________________________________________  ) 

OPPOSERS’ MOTION FOR SANCTIONS 

Opposers, Barrymore Brands Holdings, LLC and Papillon Productions, Inc. 

(“Opposers”), pursuant to 37 C.F.R. § 2.120(h), by and through their undersigned counsel, 

hereby move the Trademark Trial and Appeal Board (“Board”) for an order issuing sanctions 

against Applicant for failing to serve initial disclosures pursuant to the Board’s order dated July 

15, 2019 (“July 15, 2019 Order”).  
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STATEMENT OF FACTS 

On July 15, 2019, the Board granted Opposers’ motion to compel1 and ordered Applicant 

to serve its initial disclosures within 20 days, namely, by August 5, 2019.  Declaration of Robert 

M. Wasnofski, Jr., dated September 6, 2019, ¶ 4, Ex. B (hereinafter referred to as “Wasnofski 

Decl.”).  Notwithstanding the Board’s July 15, 2019 Order, Opposers have not received 

Applicant’s initial disclosures.  Id., ¶ 5.  Accordingly, Opposers are again forced to seek Board 

intervention.   

ARGUMENT 

APPLICANT SHOULD BE SANCTIONED FOR  

FAILING TO COMPLY WITH THE BOARD’S JULY 15, 2019 ORDER 

“If a party … fails to comply with an order of the Trademark Trial and Appeal Board 

relating to disclosure…, the Board may make any appropriate order, including those provided in 

Rule 37(b)(2) of the Federal Rules of Civil Procedure….”  37 C.F.R. § 2.120(h)(1).   

Interpreting this rule, the Board has previously held that sanctions, “with respect to initial 

disclosures, may be ordered only where a party’s failure to make disclosures follows an order of 

the Board affirming or reiterating the party’s obligation to make such disclosures.”  Kairos Inst. 

of Sound Healing LLC v. Doolittle Gardens LLC, 88 USPQ2d 1541 (TTAB 2008) (emphasis 

added). 2

“The law is clear that if a party fails to comply with an order of the Board relating to 

discovery …, the Board may order appropriate sanctions as defined in Trademark Rule 

2.120(g)(1) and Fed. R. Civ. P. 37(b)(2), including entry of judgment.”  MHW Ltd. v. Simex, 

1 For a complete explanation of Opposers’ efforts to get Applicant to serve its initial disclosures, see 

Opposers’ motion to compel.  Wasnofski Decl., ¶ 3, Ex. A.   

2 At the time of the Kairos decision, the applicable rule was numbered 37 C.F.R. § 2.120(g)(1).
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Aussenhandelsgesellschaft Savelsberg KG, 59 USPQ2d 1477, 1478 (TTAB 2000) (citations 

omitted) (emphasis added). 3

“Specific consequences for failure of a party to make timely, proper or adequate 

disclosures have not been set out in the final rule.  The Board must retain the discretion to tailor 

sanctions to the particular circumstances of each case.”  See Notice of Final Rulemaking, 

Miscellaneous Changes to Trademark Trial and Appeal Board Rules, 72 Fed. Reg. 42242, 42256 

(Aug. 1, 2007) (emphasis added). 

Here, the Board affirmed and reiterated that initial disclosures were due by August 5, 

2019, stating:  “Applicant is allowed until twenty days from the date set forth in the caption of 

this order to serve initial disclosures.”  Wasnofski Decl., ¶ 4, Ex. B.  Notwithstanding the clear 

language of the Board’s July 15, 2019 Order, Applicant has failed to serve its initial disclosures.  

Id., ¶ 5. 

Applicant’s failure to comply with the Board’s July 15, 2019 Order is yet another 

example of Applicant’s disregard for the Board’s authority and the applicable rules that govern 

Board proceedings.  In flouting the Board’s July 15, 2019 Order, Applicant has prejudiced 

Opposers’ efforts to advance this proceeding and support their claims.  Accordingly, Opposers 

respectfully request that the Board enter judgment in Opposers’ favor.  See Benedict v. 

Superbakery Inc., 665 F.3d 1263, 101 USPQ2d 1089, 1093 (Fed. Cir. 2011) (affirming the 

Board’s entry of judgment as a discovery sanction for failures to comply with Board’s reasonable 

orders), aff’g 96 USPQ2d 1134 (TTAB 2010); MHW Ltd, 59 USPQ2d at 1478. 

CONCLUSION 

Based on the foregoing, Opposers respectfully request that the Board sanction Applicant, 

as requested above. 

3 At the time of the MHW decision, the applicable rule was numbered 37 C.F.R. § 2.120(g)(1).
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Respectfully submitted, 

Dentons US LLP 

Dated: September 6, 2019 By:                /rmw/                                    

Robert M. Wasnofski, Jr. 

Monica B. Richman 

P.O. Box #061080 

Wacker Drive Station, Willis Tower 

Chicago, IL 60606 

(212) 768-6700 

robert.wasnofski@dentons.com 

monica.richman@dentons.com 

Attorneys for Opposers 



5 

IN THE MATTER OF APPLICATION 

Mark:  H+ FLOWER + HOME 

Applicant:  Weihai Huajia Dianzi Shangwu Co., Ltd. 

Serial No.:  88/036,265 

Filed:  July 13, 2018 

Published in  

the Official Gazette: January 8, 2019 

__________________________________________ 

BARRYMORE BRANDS HOLDINGS, LLC,   ) 

PAPILLON PRODUCTIONS, INC.   ) 

Opposers,   ) 

  )  Opposition No. 91246395 

v.   )                           

  )                              

WEIHAI HUAJIA DIANZI SHANGWU CO., LTD.,) 

  ) 

Applicant.   ) 

__________________________________________  ) 

CERTIFICATE OF SERVICE 

I hereby certify that the foregoing Motion for Sanctions and the accompanying Declaration 

of Robert M. Wasnofski, Jr. were served upon the Applicant by emailing Applicant as follows:  

Cong Sha 

Weihai Huajia Dianzi Shangwu Co., Ltd. 

ustmduoduo@hotmail.com, 3564495630@qq.com

on September 6, 2019 

/fw/  

Francesca Witzburg 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

IN THE MATTER OF APPLICATION 

Mark:  H+ FLOWER + HOME 

Applicant:  Weihai Huajia Dianzi Shangwu Co., Ltd. 

Serial No.:  88/036,265 

Filed:  July 13, 2018 

Published in  

the Official Gazette: January 8, 2019 

__________________________________________ 

BARRYMORE BRANDS HOLDINGS, LLC,   ) 

PAPILLON PRODUCTIONS, INC.   ) 

Opposers,   ) 

  )  Opposition No. 91246395 

v.   )                           

  )                              

WEIHAI HUAJIA DIANZI SHANGWU CO., LTD.,) 

  ) 

Applicant.   ) 

__________________________________________  ) 

DECLARATION OF ROBERT M. WASNOFSKI, JR. IN  

SUPPORT OF OPPOSERS’ MOTION FOR SANCTIONS 

I, ROBERT M. WASNOFSKI, JR., declare as follows: 

I am a partner with the firm of Dentons US LLP, and am representing Opposers, 

Barrymore Brands Holdings, LLC and Papillon Productions, Inc. (“Opposers”), in the above 

captioned Opposition proceeding.  I am licensed to practice law in the state of New York.  I 
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submit this Declaration for the purpose of setting forth certain facts and identifying documentary 

exhibits in support of Opposers’ Motion for Sanctions. 

1. On February 7, 2019, Opposers timely opposed application Serial No. 88/036,265 for H+ 

FLOWER + HOME and Design filed by Weihai Huajia Dianzi Shangwu Co., Ltd. (“Applicant”). 

2. Opposers timely served their Initial Disclosures on Applicant on May 24, 2019.    

3. In June, 2019, Opposers filed a motion to compel Applicant to serve initial disclosures.  

A true and correct copy of Opposers’ motion to compel is attached hereto as Exhibit A. 

4. On July 15, 2019, the Trademark Trial and Appeal Board (“Board”) issued an order 

granting Opposers’ motion to compel and requiring Applicant to serve its initial disclosures 

within 20 days, namely, by August 5, 2019, stating:  “Applicant is allowed until twenty days 

from the date set forth in the caption of this order to serve initial disclosures.”  (“July 15, 2019 

Order”).  A true and correct copy of the Board’s July 15, 2019 Order is attached hereto as 

Exhibit B. 

5. To date, Opposers have not received Applicant’s initial disclosures. 

Pursuant to 28 U.S.C. §1746, I, Robert M. Wasnofski, Jr., further declare under penalty 

of perjury that all statements made of my own knowledge are true and all statements made on 

information and belief are believed to be true. 

Dated: September 6, 2019  /rmw/  

   Robert M. Wasnofski, Jr. 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

IN THE MATTER OF APPLICATION

Mark: H+ FLOWER + HOME

Applicant: Weihai Huajia Dianzi Shangwu Co., Ltd.

Serial No.: 88/036,265

Filed: July 13, 2018

Published in 

the Official Gazette: January 8, 2019

__________________________________________

BARRYMORE BRANDS HOLDINGS, LLC,  )

PAPILLON PRODUCTIONS, INC.  )

Opposers,  )

 )  Opposition No. 91246395

v.  )                          

 )                             

WEIHAI HUAJIA DIANZI SHANGWU CO., LTD.,)

 )

Applicant.  )

__________________________________________  )

OPPOSERS’ MOTION FOR SANCTIONS OR,

ALTERNATIVELY, TO COMPEL DISCOVERY

Opposers, Barrymore Brands Holdings, LLC and Papillon Productions, Inc. 

(“Opposers”), by and through their undersigned counsel, hereby move the Trademark Trial and 

Appeal Board (“Board”) for an order issuing sanctions against Applicant or, alternatively, an 

order compelling Applicant to promptly serve Initial Disclosures. 

STATEMENT OF FACTS

Opposers timely filed the instant opposition on February 7, 2019.  Declaration of Robert 
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M. Wasnofski dated June 13, 2019, ¶ 2 (hereinafter referred to as “Wasnofski Decl.”); see also

Notice of Opposition.  As detailed below, despite the Board ordering the parties to exchange 

Initial Disclosures no later than May 24, 2019 on four (4) separate occasions, and multiple 

requests from Opposers to serve the same, Applicant has yet to serve its Initial Disclosures in 

violation of its most fundamental discovery obligation.  Id., ¶¶ 9, 11-13.  Indeed, Applicant has 

demonstrated utter disregard for the rules and procedures required of all parties appearing before 

the Board.

On February 13, 2019, the Board issued a scheduling order for this proceeding (“Feb. 13, 

2019 Order”).  Id., ¶ 3, Ex. A.  Pursuant to the Feb. 13, 2019 Order, the parties were to serve 

Initial Disclosures by May 24, 2019.  Id.  

The Feb. 13, 2019 Order also required Applicant to file its answer by March 25, 2019.  

Id.  Nevertheless, Applicant failed to file its response to the Notice of Opposition until March 26, 

2019.  Id., ¶ 5.  Notwithstanding Applicant’s late filing and other procedural shortcomings with 

its response, by order dated April 3, 2019 (“Apr. 3, 2019 Order”), the Board accepted 

Applicant’s response as a timely answer and ordered that the deadlines set forth in the Feb. 13, 

2019 Order “remain set.”  Id., Ex. B. 

Moreover, the Feb. 13, 2019 Order required that the parties hold a discovery conference 

by April 24, 2019.  Id., ¶ 4; Ex. A.  Applicant failed to respond to Opposers’ multiple attempts to 

schedule the discovery conference.  Id., ¶ 7.  Accordingly, at Opposers request, Interlocutory 

Attorney Winter participated in the parties’ discovery conference on April 24, 2019.  Id.  During 

the discovery conference, Interlocutory Attorney Winter reminded the parties of their obligation 

to exchange Initial Disclosures by May 24, 2019.  Id.  

On the same day, April 24, 2019, the Board issued an Order not only summarizing the 

discovery conference but also noting that the next deadline in the proceeding called for the 
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service of Initial Disclosures (“Apr. 24, 2019 Order”).  Id., ¶ 8, Ex. C.  Specifically, the Apr. 24, 

2019 Order stated:

The next deadline in this proceeding is for the parties to serve their respective initial 

disclosures on the other party. These disclosures, which provide core information 

regarding the persons knowledgeable about the parties’ respective claims and defenses 

and the location of documents regarding said claims or defenses, must be served on the 

other party and should not be filed with the Board.  Id.

The Board also expressly stated in that Order that the trial schedule “remains as set forth in the 

Board’s order mailed February 13, 2019,” and:

Strict compliance with the Trademark Rules of Practice, and where applicable the Federal 

Rules of Civil Procedure, is expected of all parties before the Board, whether or not they 

are represented by counsel.  Id.

Furthermore, the Board provided resources to Applicant if it sought additional information on 

Initial Disclosures.  Id.  

Despite the Board’s three (3) aforementioned Orders, and Interlocutory Attorney 

Winter’s telephonic reminder on April 24, 2019, Applicant still failed to serve its Initial 

Disclosures in a timely manner.  See id., ¶ 10.  Accordingly, Opposers, who timely filed their 

Initial Disclosures, emailed Applicant three (3) times since the May 24, 2019 deadline expired 

requesting Applicant’s Initial Disclosures.  See id., ¶¶ 9, 11.  Nevertheless, nearly three weeks 

after the deadline, Opposers have yet to receive Applicant’s Initial Disclosures or as much as a 

response to their emails.  See id., ¶¶ 9, 11, 12.  Accordingly, despite Opposers’ good faith efforts 

to resolve this discovery issue with Applicant, Opposers again are forced to seek Board 

intervention.  

ARGUMENT

APPLICANT SHOULD BE SANCTIONED OR, ALTERNATIVELY, COMPELLED TO 

PROMPTLY SERVE INITIAL DISCLOSURES
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“If a party … fails to comply with an order of the Trademark Trial and Appeal Board 

relating to disclosure…, the Board may make any appropriate order, including those provided in 

Rule 37(b)(2) of the Federal Rules of Civil Procedure….”  37 C.F.R. § 2.120(h)(1).  

Interpreting this rule,1 the Board previously held that sanctions, “with respect to initial 

disclosures, may be ordered only where a party’s failure to make disclosures follows an order of 

the Board affirming or reiterating the party’s obligation to make such disclosures.”  Kairos Inst. 

of Sound Healing LLC v. Doolittle Gardens LLC, 88 USPQ2d 1541 (TTAB 2008) (emphasis 

added).

Here, in both its Apr. 3, 2019 Order and its Apr. 24, 2019 Order, the Board affirmed and 

reiterated that the deadline for serving Initial Disclosures was as originally set in the Board’s 

scheduling order, namely, May 24, 2019.  See Wasnofski Decl., ¶ 8, Ex. C.  In its Apr. 24, 2019 

Order, the Board also expressly warned the parties that “strict compliance” with the applicable 

rules, whether or not the parties are represented by counsel, is required.  See id.  Moreover, 

Interlocutory Attorney Winter advised the parties by phone on April 24, 2019 of the May 24, 

2019 deadline for serving Initial Disclosures.  See id.  Notwithstanding the Board’s clear orders, 

and Opposers’ multiple emails, Applicant has failed to serve its Initial Disclosures or respond to 

Opposers emails.  See id., ¶¶ 10-12.

“The law is clear that if a party fails to comply with an order of the Board relating to 

discovery …, the Board may order appropriate sanctions as defined in Trademark Rule 

2.120(g)(1) and Fed. R. Civ. P. 37(b)(2), including entry of judgment.”2  MHW Ltd. v. Simex, 

Aussenhandelsgesellschaft Savelsberg KG, 59 USPQ2d 1477, 1478 (TTAB 2000) (citations 

omitted) (emphasis added).  “Specific consequences for failure of a party to make timely, 

proper or adequate disclosures have not been set out in the final rule.  The Board must retain 

  
1 At the time of the Kairos decision, the applicable rule was numbered 37 C.F.R. § 2.120(g)(1).  

2 At the time of the MHW decision, the applicable rule was numbered 37 C.F.R. § 2.120(g)(1).  
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the discretion to tailor sanctions to the particular circumstances of each case.”  See Notice of 

Final Rulemaking, Miscellaneous Changes to Trademark Trial and Appeal Board Rules, 72 Fed. 

Reg. 42242, 42256 (Aug. 1, 2007) (emphasis added).

Here, Applicant’s failure to serve Initial Disclosures in a timely manner is yet another 

example of Applicant’s disregard for the Board’s orders and the applicable rules that govern 

Board proceedings.  In flouting the Board’s rules, Applicant has prejudiced Opposers’ efforts to 

advance this proceeding and support their claims.  Accordingly, Opposers respectfully request 

that the Board enter judgment in Opposers’ favor or grant such other sanction as it deems 

appropriate.  See Benedict v. Superbakery Inc., 665 F.3d 1263, 101 USPQ2d 1089, 1093 (Fed. 

Cir. 2011) (affirming the Board’s entry of judgment as a discovery sanction for repeated failures 

to comply with Board’s reasonable orders), aff’g 96 USPQ2d 1134 (TTAB 2010); MHW Ltd, 59 

USPQ2d at 1478.

Alternatively, pursuant to Trademark Rule 2.120(e) and Fed. Rule Civ. P. 37(a), the 

Board should compel Applicant to promptly comply with its discovery obligations.  See also

TBMP § 523.01, citing, inter alia, Jain v. Ramparts, Inc., 49 U.S.P.Q.2d 1429 (T.T.A.B. 1998); 

MacMillan Bloedel Ltd v. Arrow-M Corp., 203 U.S.P.Q. 952 (T.T.A.B. 1979); Fidelity 

Prescriptions, Inc. v. Medicine Chest Discount Centers, Inc., 191 U.S.P.Q. 127 (T.T.A.B. 1976).   

As evidenced by Opposers’s multiple emails to Applicant requesting service of 

Applicant’s Initial Disclosures, Opposers have made a good faith effort to resolve this discovery 

issue.  See Wasnofski Decl., ¶ 13, Ex. D.

CONCLUSION

Based on the foregoing, Opposers respectfully request that the Board sanction Applicant, 

as requested above, or, alternatively, order Applicant to serve its Initial Disclosures on Opposers 

within a week of its Order herein.
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Respectfully submitted,

Dentons US LLP

Dated: June 14, 2019 By:       /rmw/  

Robert M. Wasnofski, Jr.

Monica B. Richman

P.O. Box #061080

Wacker Drive Station, Willis Tower

Chicago, IL 60606

(212) 768-6700

robert.wasnofski@dentons.com

monica.richman@dentons.com

Attorneys for Opposers
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IN THE MATTER OF APPLICATION

Mark: H+ FLOWER + HOME

Applicant: Weihai Huajia Dianzi Shangwu Co., Ltd.

Serial No.: 88/036,265

Filed: July 13, 2018

Published in 

the Official Gazette: January 8, 2019

__________________________________________

BARRYMORE BRANDS HOLDINGS, LLC,  )

PAPILLON PRODUCTIONS, INC.  )

Opposers,  )

 )  Opposition No. 91246395

v.  )                          

 )                             

WEIHAI HUAJIA DIANZI SHANGWU CO., LTD.,)

 )

Applicant.  )

__________________________________________  )

CERTIFICATE OF SERVICE

I hereby certify that the foregoing Motion for Sanctions or, Alternatively, to Compel 

Discovery and the accompanying Declaration of Robert M. Wasnofski, Jr. were served upon the 

Applicant by emailing Applicant as follows: 

Cong Sha

Weihai Huajia Dianzi Shangwu Co., Ltd.

ustmduoduo@hotmail.com, 3564495630@qq.com

on June 14, 2019

/mkb/

Mary Kate Brennan



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

IN THE MATTER OF APPLICATION

Mark: H+ FLOWER + HOME

Applicant: Weihai Huajia Dianzi Shangwu Co., Ltd.

Serial No.: 88/036,265

Filed: July 13, 2018

Published in 

the Official Gazette: January 8, 2019

__________________________________________

BARRYMORE BRANDS HOLDINGS, LLC,  )

PAPILLON PRODUCTIONS, INC.  )

Opposers,  )

 )  Opposition No. 91246395

v.  )                          

 )                             

WEIHAI HUAJIA DIANZI SHANGWU CO., LTD.,)

 )

Applicant.  )

__________________________________________  )

DECLARATION OF ROBERT M. WASNOFSKI, JR. IN 

SUPPORT OF OPPOSERS’ MOTION FOR SANCTIONS OR, ALTERNATIVELY, TO 

COMPEL DISCOVERY

I, ROBERT M. WASNOFSKI, JR., declare as follows:

1. I am a partner with the firm of Dentons US LLP, and am representing 

Opposers, Barrymore Brands Holdings, LLC and Papillon Productions, Inc. (“Opposers”), in the 
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above captioned Opposition proceeding.  I am licensed to practice law in the state of New York.  

I submit this Declaration for the purpose of setting forth certain facts and identifying 

documentary exhibits in support of Opposers’ Motion for Sanctions, or, Alternatively, to Compel 

Discovery.

2. On February 7, 2019, Opposers timely opposed application Serial No. 

88/036,265 for H+ FLOWER + HOME and Design filed by Weihai Huajia Dianzi Shangwu Co., 

Ltd. (“Applicant”).

3. On February 13, 2019, the Trademark Trial and Appeal Board (“Board”) 

issued a scheduling order for this proceeding (“Feb. 13, 2019 Order”).  A true and correct copy 

of the Feb. 13, 2019 Order is attached hereto as Exhibit A.

4. As per the Feb. 13, 2019 Order, Applicant’s answer was due on March 25, 

2019, a discovery conference was to be held by April 24, 2019 and both parties’ Initial 

Disclosures were to be exchanged by May 24, 2019.  See id. 

5. Applicant failed to file its response to the Notice of Opposition until 

March 26, 2019.  Notwithstanding Applicant’s late filing and other procedural shortcomings with 

its response, on April 3, 2019, the Board accepted Applicant’s response as a timely answer 

(“Apr. 3, 2019 Order”).  A true and correct copy of the Apr. 3, 2019 Order is attached hereto as 

Exhibit B.

6. Simultaneously in the Apr. 3, 2019 Order, the Board reiterated that 

“[d]ates remain set in the Board notice instituting this proceeding.”  Ex. B.  Moreover, the Apr. 

3, 2019 Order states that, “[t]he Board expects all parties appearing before it, whether or not they 

are represented by counsel, to comply with the Trademark Rules of Practice and where 

applicable, the Federal Rules of Civil Procedure.”  Id.
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7. Despite numerous attempts to schedule a discovery conference with 

Applicant, Opposers were forced to seek Board intervention.  Ultimately, a discovery conference 

was held on April 24, 2019.  At Opposers’ request, Interlocutory Attorney Winter joined the 

parties’ discovery conference.   During this conference, Interlocutory Attorney Winter reminded 

the parties of their obligation to exchange Initial Disclosures by May 24, 2019. 

8. On the same day, April 24, 2019, the Board issued an Order summarizing 

the discovery conference (“Apr. 24, 2019 Order’).  In addition to reiterating the deadline to 

exchange Initial Disclosures, the Apr. 24, 2019 Order advised that “strict compliance” with the 

applicable rules of practice is expected by the parties, whether or not they are represented by 

counsel, and provided resources regarding additional information on Initial Disclosures.  A true 

and correct copy of the Apr. 24, 2019 Order is attached hereto as Exhibit C.

9. Opposers timely served their Initial Disclosures on Applicant on May 24, 

2019.   

10. To date, Applicant has failed to serve its Initial Disclosures on Opposers.

11. Opposers, to no avail, contacted Applicant via email three times regarding 

its failure to serve initial disclosures, starting on June 3, 2019.  Opposers sent follow up emails to 

Applicant on June 6, 2019 and June 8, 2019.  True and correct copies of the June 3, 2019, June 6, 

2019 and June 8, 2019 email correspondence from Opposers to Applicant are attached hereto as 

Exhibit D.

12. To date, Opposers have not received a response from Applicant to their 

June 3, 2019, June 6, 2019 and June 8, 2019 emails. 

13. Pursuant to 37 C.F.R. § 2.120(e), Opposers have made a good faith effort 

to resolve the issues presented in the accompanying motion with Applicant.  
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Pursuant to 28 U.S.C. §1746, I, Robert M. Wasnofski, Jr., further declare under penalty 

of perjury that all statements made of my own knowledge are true and all statements made on 

information and belief are believed to be true.

Dated: June 14, 2019 /rmw/

 Robert M. Wasnofski, Jr.
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WEIHAI HUAJIA DIANZ 

NO 1 XIANGSHAN NORTH ROAD  

WEIHAI, 264400  

CHINA 
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MONICA RICHMAN 

DENTONS US LLP 
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Joi M. Wilson, Paralegal Specialist: 

NOTICE OF INSTITUTION 

The Opposer (plaintiff) identified above has filed a notice of opposition to the 

registration sought by Applicant (defendant) in the above-identified application. This 

notice of institution is forwarded pursuant to Trademark Rules 2.105(b) and (c), and 

constitutes service of the notice of opposition on Applicant. An electronic version of 

the notice of opposition is viewable on TTABVUE at 

http://ttabvue.uspto.gov/ttabvue/. See Trademark Rule 2.105(a). The parties should 

diligently monitor this proceeding via TTABVUE. 

 

UNITED STATES PATENT AND TRADEMARK OFFICE 

Trademark Trial and Appeal Board 

P.O. Box 1451 

Alexandria, VA  22313-1451 

General Contact Number: 571-272-8500 
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APPLICANT MUST FILE ANSWER THROUGH ESTTA 

As required in the schedule below, Applicant must file an answer within forty 

(40) days from the date of this order. Failure to file a timely answer may result 

in the entry of default judgment and abandonment of the application. Regarding 

when a deadline falls on a Saturday, Sunday or federal holiday, see Trademark Rule 

2.196. Applicant must file the answer through ESTTA - Electronic System for 

Trademark Trials and Appeals, unless ESTTA is unavailable due to technical 

problems or extraordinary circumstances are present. An answer filed on paper under 

these limited circumstances must be accompanied by a Petition to the Director (and 

the required fee under Trademark Rule 2.6). See Trademark Rule 2.106(b)(1). In 

substance, Applicant’s answer must comply with Fed. R. Civ. P. 8(b); it must admit 

or deny the allegations in the notice of opposition, and may include available defenses 

and counterclaims. Regarding the form and content of an answer, see Trademark Rule 

2.106(b)(2) and TBMP § 311. 

 

DUTY TO MAINTAIN ACCURATE CORRESPONDENCE INFORMATION 

Throughout this proceeding, the parties, and their attorneys or representatives, must 

notify the Board of any correction or update of physical address and email address, 

and should use the ESTTA change of address form. See Trademark Rule 2.18(b); 

TBMP § 117. 

 

SERVICE OF ANSWER AND OF ALL SUBMISSIONS 

The service of the answer, and all other submissions in this proceeding, and of all 

matters that are required to be served but not required to be filed in the proceeding 

record, must be by email unless the parties stipulate otherwise. Trademark Rule 

2.119(b). In the absence of a stipulation, service may be by other means only under 

the limited circumstances and in a manner specified in Trademark Rule 2.119(b). 

Regarding the signing and service of all submissions, see TBMP §§ 113-113.04. 

 

The answer, and all other submissions, must include proof of service. As noted in 

TBMP § 113.03, proof of service may be in the following certificate of service form: 

 

I hereby certify that a true and complete copy of the foregoing (insert title 

of submission) has been served on (insert name of opposing counsel or 

party) by forwarding said copy on (insert date of mailing), via email (or 

insert other appropriate method of delivery) to:  (set out name, and 

address or email address of opposing counsel or party). 

 

Signature__________________________ 

Date_______________________________ 

 

SUBMIT ALL FILINGS ONLINE VIA ESTTA 

Submissions must be filed via ESTTA, the Board’s online filing system, unless 

ESTTA is unavailable due to technical problems or extraordinary circumstances are 
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present. Trademark Rule 2.126(a). Submissions may be filed in paper form only 

under the limited circumstances specified in Trademark Rule 2.126(b), with a 

required written explanation. ESTTA is accessible at the Board’s webpage: 

http://estta.uspto.gov/. The page has instructions and tips. ESTTA offers various 

forms, some of which may require attachments and/or a fee. For technical questions, 

a party may call 571-272-8500 (Mon-Fri 8:30 a.m. to 5 p.m. ET) or email 

ESTTA@uspto.gov. This proceeding involves several deadlines, and due to potential 

technical issues, parties should not wait until the deadline to submit filings. The 

Board may decline to consider an untimely submission. Moreover, Trademark Rule 

2.126 sets forth the required form and format for all submissions (e.g., page 

limitations), and the Board may decline to consider any submission that does not 

comply with this rule, including, but not limited to motions, briefs, exhibits, and 

deposition transcripts. 

 

CONFERENCE, DISCOVERY, DISCLOSURE AND TRIAL SCHEDULE 

 

Time to Answer 3/25/2019

Deadline for Discovery Conference 4/24/2019

Discovery Opens 4/24/2019

Initial Disclosures Due 5/24/2019

Expert Disclosures Due 9/21/2019

Discovery Closes 10/21/2019

Plaintiff's Pretrial Disclosures Due 12/5/2019

Plaintiff's 30-day Trial Period Ends 1/19/2020

Defendant's Pretrial Disclosures Due 2/3/2020

Defendant's 30-day Trial Period Ends 3/19/2020

Plaintiff's Rebuttal Disclosures Due 4/3/2020

Plaintiff's 15-day Rebuttal Period Ends 5/3/2020

Plaintiff's Opening Brief Due 7/2/2020

Defendant's Brief Due 8/1/2020

Plaintiff's Reply Brief Due 8/16/2020

Request for Oral Hearing (optional) Due 8/26/2020

 

PARTIES ARE REQUIRED TO HOLD DISCOVERY CONFERENCE 

The parties are required to schedule and hold a discovery conference by the deadline 

in the schedule in this order, or as reset by the Board. In the conference, the parties 

are required to discuss, at a minimum, 1) the nature and basis of their claims and 

defenses, 2) the possibility of promptly settling, or at least narrowing the scope of 

claims or defenses, and 3) arrangements for disclosures, discovery, preserving 

discoverable information and introduction of evidence at trial. For guidance, see Fed. 

R. Civ. P. 26(f), Trademark Rule 2.120(a)(2)(i) and TBMP §§ 401.01 and 408.01(a). 

 

The parties must hold the conference in person, by telephone or by a means on which 

they agree. A Board interlocutory attorney or administrative trademark judge will 
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participate in the conference either upon request of any party made no later than ten 

(10) days prior to the conference deadline, or when the Board deems it useful to have 

Board involvement. See Trademark Rule 2.120(a)(2)(i). A request for Board 

participation must be made either through ESTTA, or by telephone call to the 

assigned interlocutory attorney named on the TTABVUE record for this proceeding. 

A party requesting Board participation should first determine possible dates and 

times when all parties are available. A conference with a Board attorney’s 

participation will be by telephone in accordance with the Board’s instructions. 

 

For efficiency, the parties may stipulate to various procedural and substantive 

disclosure, discovery and trial matters (e.g., modification of deadlines and obligations) 

upon written stipulation and approval by the Board. Trademark Rule 2.120(a)(2)(iv) 

provides a non-exhaustive list of matters to which parties may stipulate. The best 

practice is to reduce all stipulations to writing. If email service is not practical, such 

as for voluminous document production in discovery, the parties should discuss in the 

conference how production will be made. The parties, and their attorneys or 

representatives, have a duty to cooperate in the discovery process. TBMP § 408.01. 

 

PROTECTIVE ORDER FOR CONFIDENTIAL INFORMATION 

The Board's Standard Protective Order is automatically imposed in all inter partes 

proceedings, and is available at https://www.uspto.gov/trademarks-application-

process/appealing-trademark-decisions/standard-documents-and-guidelines-0. 

During their conference, the parties should discuss whether they will use an 

alternative or modified protective order, subject to approval by the Board. See 

Trademark Rule 2.116(g) and TBMP § 412. The standard order does not 

automatically protect confidential information; its provisions for designating 

confidential information must be utilized as needed by the parties. Trademark Rule 

2.126(c) sets forth the procedure for filing confidential submissions. 

 

ACCELERATED CASE RESOLUTION (ACR) 

During their conference, the parties are to discuss whether they wish to seek 

mediation or arbitration, and whether they can stipulate to the Board's Accelerated 

Case Resolution (ACR) process for a more efficient and cost-effective means of 

obtaining the Board’s determination of the proceeding. For details, and examples of 

ACR proceedings, see TBMP § 528, and the Board's webpage: 

http://www.uspto.gov/ttab. 

  

INITIAL DISCLOSURES AND DISCOVERY 

Regarding the deadline for and contents of initial disclosures, see Trademark Rules 

2.120(a)(1) and (2)(i), and TBMP § 401.02. Regarding deadlines for serving and 

responding to discovery, see Trademark Rule 2.120(a)(3) and TBMP § 403.03. Certain 

provisions of Fed. R. Civ. P. 26 are applicable in modified form. Note that written 

discovery (interrogatories, requests for production, requests for admission) must be 

served early enough so that responses will be due no later than the close of 
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discovery. Regarding the scope and limits of discovery, see TBMP 414; discoverable 

items may include documents, tangible things, and electronically stored information 

(ESI). 

 

MOTIONS 

Certain provisions of Fed. R. Civ. P. 11 apply to all submissions in Board proceedings. 

See TBMP § 527.02. Regarding available motions, see TBMP Chapter 500. Regarding 

applicable deadlines to respond to motions, depending on the motion filed, see 

Trademark Rules 2.127(a) and (e)(1). When a party timely files a potentially 

dispositive motion the proceeding is suspended with respect to all matters not 

germane to the motion. See Trademark Rule 2.127(d). In addressing motions or other 

filings, if it appears to the Board that a telephone conference would be beneficial, or 

upon request of one or both parties, the Board may schedule a conference. See 

Trademark Rule 2.120(j)(1) and TBMP § 502.06(a). 

 

PRETRIAL DISCLOSURES, TRIAL AND BRIEFING 

Regarding the procedures and deadlines for pretrial disclosures and trial, and 

specifically the noticing, taking, serving and submitting of evidence and testimony, 

see Trademark Rules 2.120(k), 2.121, 2.122, 2.123 and 2.125, as well as TBMP 

Chapter 700. The parties should review these authorities. For example: witness 

testimony may be submitted in the form of affidavit or declaration subject to the right 

to oral cross examination; transcripts of testimony depositions, with exhibits, must 

be served on each adverse party within thirty (30) days after completion of taking the 

testimony; certified transcripts and exhibits must be filed, with notice of such filing 

served on each adverse party; and all notices of reliance must be submitted during 

the submitting party's assigned testimony period and must indicate generally the 

relevance the evidence and associate it with one or more issues. 

 

Main briefs shall be filed in accordance with Trademark Rules 2.128(a) and (b). An 

oral hearing is not required, but will be scheduled upon separate notice timely filed 

pursuant to Trademark Rule 2.129(a). Regarding briefs and oral hearings, see TBMP 

§§ 801-802. 

 

LEGAL RESOURCES AVAILABLE AT WEBPAGE 

For a general description of Board proceedings, see TBMP §102.03. Proceedings are 

governed by the Trademark Rules of Practice in Parts 2 and 7 of Title 37 of the Code 

of Federal Regulations. These rules, the Manual of Procedure (TBMP), information 

on Accelerated Case Resolution (ACR) and Alternative Dispute Resolution (ADR), 

and many Frequently Asked Questions, are available on the Board’s webpage, at 

http://www.uspto.gov/ttab. The parties should check the webpage for important 

changes, announcements, etc., many of which apply to proceedings already in 

progress. 

 



Opposition No. 91246395 

 

 6

PARTIES NOT REPRESENTED BY COUNSEL 

This proceeding is similar to a civil action in a federal district court and can be 

complex. The Board strongly advises all parties to secure the services of an attorney 

who is familiar with trademark law and Board procedure. The Board cannot aid in 

the selection of an attorney. See TBMP § 114.02. The Board requires strict compliance 

with all applicable authorities whether or not the party is represented by counsel. 

 

NOTIFY BOARD OF ALL PENDING ACTIONS 

If the parties are, or during the pendency of this proceeding become, parties in 

another Board proceeding or a civil action involving the same or related marks, or 

involving any issues of law or fact which are also in this proceeding, they shall notify 

the Board immediately. See Trademark Rule 2.106(b)(3)(i). The Board will 

consolidate and/or suspend related Board proceedings, as appropriate. See 

Trademark Rule 2.117(c); TBMP §§ 510 and 511. 



EXHIBIT B
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Barrymore Brands Holdings, LLC 

 

v. 

Weihai Huajia Dianzi Shangwu Co., Ltd. 

 

 

Andrew P. Baxley, Interlocutory Attorney: 

The Board will treat the answer that Applicant filed on March 26, 2019, 4 

TTABVUE, as admitting paragraph 11 and denying the remaining paragraphs of the 
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notice of opposition.1 See Fed. R. Civ. P. 8(b). Dates remain as set in the Board notice 

instituting this proceeding.2 

                                            
1 Applicant intends to represent itself herein. While Patent and Trademark Rule 11.14 

permits any person to represent himself, it is generally advisable for a person who is not 

acquainted with the technicalities of the procedural and substantive law involved in a Board 

proceeding to secure the services of an attorney who is familiar with such matters. The Patent 

and Trademark Office cannot aid in the selection of an attorney. 

  In this proceeding, the parties should review the Trademark Board Manual of Procedure 

(TBMP) and the Trademark Rules of Practice, online at http://www.uspto.gov/trademarks-

application-process/trademark-trial-and-appeal-board-ttab. The Board expects all parties 

appearing before it, whether or not they are represented by counsel, to comply with the 

Trademark Rules of Practice and where applicable, the Federal Rules of Civil Procedure. 

  Applicant’s answer does not include proof of service upon Opposer. Trademark Rules 

2.119(a) and (b) state that every submission filed in this proceeding must be served upon the 

attorney for the other party, or on the party if there is no attorney, and proof of such service 

must be made before the paper will be considered by the Board. Consequently, copies of all 

submission which Applicant may subsequently file in this proceeding must be accompanied 

by a signed statement indicating the date and manner in which such service was made, e.g., 

by e-mail. The statement, whether attached to or appearing on the paper when filed, will be 

accepted as prima facie proof of service.   

 
2 Applicant must keep its correspondence address up to date. 
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Barrymore Brands Holdings, LLC and 

Papillon Productions, Inc. 

 

v. 

Weihai Huajia Dianzi Shangwu Co., Ltd. 

 

 

 

ELIZABETH J. WINTER, INTERLOCUTORY ATTORNEY: 

On April 24, 2019, Opposers (represented by Robert Wasnofski and Francesca 

Witzburg of Dentons US LLP), Applicant, pro se, represented by Cong Sha, 

Applicant’s principal, and Elizabeth Winter, the assigned Interlocutory Attorney, 

participated in a discovery conference regarding this proceeding pursuant to 

Trademark Rule 2.120(a). This order sets forth a summary of the significant points 

addressed during the conference. 

CONFERENCE SUMMARY 

 Initially, the Board inquired as to whether there are any related proceedings in 

federal district court or at the Board. Opposers’ counsel informed the Board that there 

is no related federal district court or Board case. As to whether the parties had 

engaged in any settlement discussions, given the difficulty that Opposers’ counsel 
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had reaching Mr. Cong, Opposers’ counsel confirmed that the parties have not 

discussed settlement.  

The parties are required to promptly advise the Board should a civil action 

between the parties or another Board proceeding be instituted so that the Board can 

determine whether suspension or consolidation is appropriate. The Board also 

suggested that the parties submit a consent motion to suspend or to extend the trial 

dates in the proceeding should they decide to conduct more settlement negotiations. 

PLEADINGS: NOTICE OF OPPOSITION and ANSWER  

Applicant seeks to register the following mark for use in connection with a wide 

variety of textile goods in International Class 24.1  

                                            
1 The goods identified in the application are as follows: “Baby blankets; Bamboo fabric; Bed 

blankets; Bed covers; Bed linen; Bed linen and table linen; Bed pads; Bed sheets; Bed spreads; 

Bed throws; Bed and table linen; Bed and table linen, wall hangings of textile; Bedsheets; 

Bedspreads; Blanket throws; Blankets for outdoor use; Children's blankets; Children's 

towels; Children's bed sheets, pillow cases, and blankets; Comforters; Cot sheets; Cotton 

towels; Coverlets; Covers for cushions; Covers for mattresses; Curtain loops of textile 

material; Curtains; Curtains made of textile fabrics; Curtains and towels; Curtains of textile; 

Curtains of textile or plastic; Cushion covers; Door curtains; Duvet covers; Duvets; Fabric 

valances; Face towels of textile; Face towels of textiles; Fitted bed sheets; Flat bed sheets; 

Fleece blankets; Hooded towels; Indoor and outdoor curtains; Large bath towels; Pillow cases; 

Pillow covers; Pillow shams; Pillowcases; Quilt covers; Quilts; Quilts of textile; Quilts of 

towels; Sheet sets; Shower curtains; Silk bed blankets; Silk blankets; Table cloth of textile; 

Table linen; Table linen of textile; Table linen, not of paper; Table and bed linen; Tablecloths 

of textiles; Textiles with inspirational messages imprinted or woven into textiles; Throws; 

Throws designed to also be wrapped around a person; Throws for traveling; Towels; Towels 

of textile; Travelling blankets; Window curtains; Bed sheets, fitted bed sheet covers, bed flat 

sheets, and pillow cases used in the bedding, health care, home-health care and nursing home 

industries made of biodegradable film created from renewable bio-polymer resources; 

Towelling coverlets.” 
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Opposers have set forth a sufficiently pleaded claim of likelihood of confusion against 

Applicant’s use-based application by alleging ownership of four registered 

trademarks for marks that include the term FLOWER and that registration of one of 

its applied-for marks has been denied based on Applicant’s earlier-filed application. 

Because Opposers have not yet submitted proof of status and title of its pleaded 

registrations and Applicant has not admitted Opposers’ allegations regarding its 

registrations, priority is still at issue in this proceeding. See King Candy Co., Inc. v. 

Eunice King’s Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA 1974).  

With respect to Applicant’s answer, Applicant essentially denies that there is a 

likelihood of confusion. The Board has previously stated that Applicant is deemed to 

have admitted paragraph 11 of the notice of opposition (5 TTABVUE 1).  

STIPULATIONS 

 Various stipulations may be agreed to by the parties, either during the course of 

the conference or during the pendency of the proceeding. By way of example, the 
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parties may agree or stipulate in writing to the following measures to facilitate the 

progress of this proceeding:2  

• Discovery depositions may be taken by telephone and/or video conference;  

• Discovery depositions may be submitted in lieu of testimony depositions;  

• The parties may agree to allow additional time to respond to discovery 

requests; 

• Matter that is otherwise improperly submitted by a notice of reliance may be 

introduced by a notice of reliance;  

• That a party may rely on its own discovery responses; 

• That documents are deemed authenticated; and/or 

• That a notice of reliance can be filed after the testimony periods are closed. 

• That electronic evidence will be exchanged in a certain manner. 

See TRADEMARK TRIAL AND APPEAL BOARD MANUAL OF PROCEDURE (“TBMP”) 

§§ 403.01, 501, 704.03(b) and 705 (2018). 

(https://tbmp.uspto.gov/RDMS/TBMP/current#/current/tbmpd0e18.html).  

As a courtesy only, the parties agreed to notify each other by email that 

the receiving party received emailed documents from the other party and 

that said documents are accessible. 

                                            
2 Parties must inform the Board, by stipulation or motion, any time they agree to modify their 

obligations under the rules governing disclosures and discovery, as well as when they agree 

to modify deadlines or schedules that involve disclosures, discovery, trial or briefing. See 

TBMP §§ 403.01 and 501.02. 
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STANDARD PROTECTIVE ORDER 

 The Board also reminded the parties that the Board’s standard protective order 

applies to this proceeding and may be modified by the parties in writing. See TBMP 

§ 412. The Board noted that special issues regarding the exchange and disclosure of 

information during discovery may arise in cases involving a party that is not 

represented by counsel, as in this case. See TBMP § 412.02(b). Should the parties 

modify the standard agreement, the Board requests that the parties identify which 

clauses or provisions have been modified.  

INITIAL DISCLOSURES 

The next deadline in this proceeding is for the parties to serve their respective 

initial disclosures on the other party. These disclosures, which provide core 

information regarding the persons knowledgeable about the parties’ respective claims 

and defenses and the location of documents regarding said claims or defenses, must 

be served on the other party and should not be filed with the Board.  

The parties are reminded that until the party seeking to serve discovery requests 

on the other party has served its initial disclosures, discovery may not be served. In 

addition, a summary judgment motion may not be filed by any party until that party 

serves initial disclosures.  

 Should Applicant seek additional information on initial disclosures, it may obtain 

additional information from the following sources, in addition to TBMP § 401.02: 

http://www.uspto.gov/trademarks/process/appeal/RULES08_01_07.pdf and to 

http://edocket.access.gpo.gov/2006/pdf/06-197.pdf, or to  
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http://www.uspto.gov/trademarks/process/appeal/RULES01_17_06.pdf. See Notice of 

Final Rulemaking (“Miscellaneous Changes to Trademark Trial and Appeal Board 

Rules”) in the Federal Register, 72 Fed. Reg. 147 (August 1, 2007) and 71 Fed. Reg. 

10, 2501 (January 17, 2006) (pages 2498 and 2501). 

EVIDENCE 

 The parties were reminded that each party has a duty to preserve material 

evidence and to avoid destruction (“spoliation”) of paper and electronic evidence.3 

ACCELERATED CASE RESOLUTION (ACR) 

 The Board suggests that the parties consider using the Board’s Accelerated Case 

Resolution procedure if the proceeding is not settled, and the parties can discuss ACR 

with the Interlocutory Attorney later in the proceeding should settlement not occur. 

If both parties agree to use ACR, they would need to submit to the Board a stipulation 

on the following issues:  

• that cross-motions for summary judgment and accompanying evidentiary 

submissions would substitute for a trial record and traditional briefs at final 

hearing;  

• that the parties would forego trial; and 

                                            
3 “While a litigant is under no duty to keep or retain every document in its possession ... it is 

under a duty to preserve what it knows, or reasonably should know, is relevant in the action, 

is reasonably calculated to lead to the discovery of admissible evidence, is reasonably likely 

to be requested during discovery and/or is the subject of a pending discovery request.” 

Healthcare Advocates, Inc. v. Harding, Earley, Follmer & Frailey, et al., 497 F.Supp.2d 627, 

639 (E.D. Pa. 2007) (addressing law firm’s failure to preserve temporary electronic files). See 

also Frito-Lay North America, Inc. v. Princeton Vanguard, LLC, 100 USPQ2d 1904 (TTAB 

2011) (“ESI must be produced in Board proceedings where appropriate, notwithstanding the 

Board's limited jurisdiction and the traditional, i.e., narrow, view of discovery in Board 

proceedings”) (internal citations omitted). 
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• that the Board may make determinations of genuine disputes of material fact 

on the basis of the final record and may issue a final ruling based thereon in 

accordance with the evidentiary burden at trial, that is, by a preponderance of 

the evidence.  

However, other approaches have been adopted by parties that realize the efficiencies 

sought through the ACR process and should, therefore, be considered as falling under 

the ACR umbrella.  See, e.g., Target Brands, Inc. v. Shaun N.G. Hughes, 85 USPQ2d 

1676 (TTAB 2007), in which the parties stipulated to 13 paragraphs of facts, including 

applicant’s dates of first use, channels of trade for applicant, extent and manner of 

applicant’s use, recognition by others of applicant’s use, as well as the dates, nature 

and extent of descriptive use by the Opposer’s parent; and the parties stipulated to 

the admissibility of business records, government documents, marketing materials 

and internet printouts.4 Information concerning use of ACR in Board proceedings is 

available online at the following URL: 

http://www.uspto.gov/trademarks/process/appeal/index.jsp. 

 

TRIAL SCHEDULE REMAINS AS PREVIOUSLY SET 

 The trial schedule in this proceeding remains as set forth in the Board’s order 

mailed February 13, 2019 (2 TTABVUE 3). 

 

                                            
4 By way of example only, the parties may view ACR related stipulations and orders in the 

following cases: Opposition No. 91222612 (see no. 14); Opposition No. 91227798 (see no. 8); 
91219403 (see no. 34); 91214266 (see nos. 5, 7 and 13); 92054446 (see no. 20 in case history); 

and 91199733 (see nos. 12 and 18 in case history). The parties are directed also to review 

Fiserv, Inc. v. Electronic Transaction Systems Corp., 113 USPQ2d 1913 (TTAB 2015) 

(Opposition No. 91214266, nos. 5 and 21). 
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THE FOLLOWING INFORMATION ON BOARD PROCEEDINGS IS PROVIDED 

AS A COURTESY TO APPLICANT.  

 

• Nature of an Opposition Proceeding 

 An inter partes proceeding before the Board is similar to a civil action in a Federal 

district court. There are pleadings, a wide range of possible motions; discovery (a 

party’s use of discovery depositions, interrogatories, requests for production of 

documents and things, and requests for admission to ascertain the facts underlying 

its adversary’s case), a trial, and briefs, followed by a decision on the case. The Board 

does not preside at the taking of testimony. Rather, all testimony is taken out of the 

presence of the Board during the assigned testimony, or trial, periods, and the written 

transcripts thereof, together with any exhibits thereto, are then filed with the Board.  

No paper, document, or exhibit will be considered as evidence in the case 

unless it has been introduced in evidence in accordance with the applicable 

rules. 

• Legal Representation Is Strongly Encouraged 

 It should also be noted that while Patent and Trademark Rule 10.14 permits any 

person to represent him or herself, it is generally advisable for a person who is not 

acquainted with the technicalities of the procedural and substantive law involved in 

an opposition or cancellation proceeding to secure the services of an attorney who is 

licensed to practice in the United States who is familiar with such matters. The U.S. 

Patent and Trademark Office cannot aid in the selection of an attorney. 

 It is recommended that Applicant obtain a copy of the latest edition of Title 37 of 

the Code of Federal Regulations, which includes the Trademark Rules of Practice.  
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These rules may be viewed at the USPTO’s Trademarks page: 

https://www.uspto.gov/trademark/laws-regulations. The Board’s main webpage, 

https://www.uspto.gov/trademarks-application-process/trademark-trial-and-appeal-

board, includes information on the Trademark Rules applicable to Board proceedings, 

on the Board’s online systems, Alternative Dispute Resolution (ADR), Frequently 

Asked Questions about Board proceedings, and a web link to The Trademark Trial 

and Appeal Board Manual of Procedure (the TBMP). Further, all Board proceedings 

and other information regarding the Trademark Trial and Appeal Board may be 

accessed at the following URLs: http://ttabvue.uspto.gov/ttabvue/ and 

http://www.uspto.gov/trademarks/process/appeal/index.jsp. 

• Electronic Submissions to the Board 

     All submissions in Board proceedings must be made via ESTTA, the Electronic 

System for Trademark Trials and Appeals, and must be in compliance with 

Trademark Rules 2.126(a) and 2.126(b). See TBMP § 110.01. The ESTTA user 

manual, ESTTA forms, and instructions for their use are located at 

http://estta.uspto.gov/. 

• Requirement for Service on Adverse Party of All Papers Filed 

 Trademark Rules 2.119(a) and (b) require that every paper filed in the Patent and 

Trademark Office in a proceeding before the Board must be served upon the attorney 

for the other party, or on the party if there is no attorney, and proof of such service 

must be made before the paper will be considered by the Board.  Consequently, copies 

of all papers which Applicant may file in this proceeding must be accompanied by 
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“proof of service” of a copy on the adverse party or the adverse party’s counsel if one 

is appointed.   

 "Proof of service" usually consists of a signed, dated statement attesting to the 

following matters:  (1) the title or nature of the paper being served, (2) the method of 

service (i.e., electronic mail), (3) the person being served and the email address used 

to effect service, and (4) the date of service. This written statement should take the 

form of a “certificate of service” which should read as follows:   

The undersigned hereby certifies that a true and correct copy of the foregoing 

[insert title of document] was served upon Opposers by forwarding said copy, 

via email to: [insert email address].  

 

The certificate of service must be signed and dated. 

• All Parties Must Comply with Board Deadlines 

 While it is true that the law favors judgments on the merits wherever possible, it 

is also true that the Patent and Trademark Office is justified in enforcing its 

procedural deadlines.  Hewlett-Packard v. Olympus, 18 USPQ2d 1710 (Fed. Cir. 

1991).  Strict compliance with the Trademark Rules of Practice, and where 

applicable the Federal Rules of Civil Procedure, is expected of all parties 

before the Board, whether or not they are represented by counsel. 

• Applicant’s Correspondence Address 

Applicant is reminded that it is its responsibility to ensure that the Board5 has its 

current correspondence address, including email address and telephone number. See 

                                            
5 When an inter partes proceeding is not pending before the Board, the registrant must 

maintain a current address with the Trademark Office. 
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TBMP § 117.07 (If a party fails to notify the Board of a change of address, with the 

result that the Board is unable to serve correspondence on the party, default 

judgment may be entered against the party).   

• Information on Initial Disclosures 

 Applicant is referred to TBMP § 401.02 and to the following web addresses to 

obtain information regarding initial disclosures:  

http://www.uspto.gov/trademarks/process/appeal/RULES08_01_07.pdf and to 

http://edocket.access.gpo.gov/2006/pdf/06-197.pdf or to 

http://www.uspto.gov/trademarks/process/appeal/RULES01_17_06.pdf.  See Notice 

of Final Rulemaking (“Miscellaneous Changes to Trademark Trial and Appeal 

Board Rules”) in the Federal Register, 72 Fed. Reg. 147 (August 1, 2007) and 71 

Fed. Reg. 10, 2501 (January 17, 2006).  

☼☼☼ 

 

 

 

 



EXHIBIT D



1

Nash, Melissa D.

From: Wasnofski, Jr., Robert M.

Sent: Saturday, June 08, 2019 1:24 AM

To: 3564495630@qq.com; ustmduoduo@hotmail.com

Cc: Witzburg, Francesca M.; Dentons Trademarks US; Watkins, Shani K.

Subject: Re: Barrymore Brands Holdings, LLC v. Weihai Huajia Dianzi Shangwu Co., Ltd.; U.S. 

Opposition No. 91246395 [DEN-US_Active.FID16166221] (sw)

Dear Mr. Cong,

This is a third reminder.  We insist that you provide Applicant’s Initial Disclosures upon receipt of this email.  

Very truly yours, 

On Jun 6, 2019, at 9:14 AM, Wasnofski, Jr., Robert M. <robert.wasnofski@dentons.com> wrote: 

Dear Mr. Cong,  

We are following up on our prior correspondence to again request that Applicant serve its Initial 

Disclosures.  As made clear in the Board’s prior communications, the deadline for serving same was May 

24, 2019.  Please provide us with Applicant’s Initial Disclosures by the close of business today, Eastern 

Time.  

Very truly yours, 

Bob
On Jun 3, 2019, at 3:14 PM, Wasnofski, Jr., Robert M. <robert.wasnofski@dentons.com> wrote: 

Dear Mr. Cong: 

We have not received Applicant’s Initial Disclosures, which were due no later than May, 

24, 2019.  Please email us a copy of Applicant’s Initial Disclosures by the close of 

business on June 5, 2019.  If Applicant fails to provide us with its Initial Disclosures, 

Opposer will have no choice but to file a motion to compel. 

Very truly yours, 

<image001.png>

Robert M. Wasnofski, Jr.
Partner

D +1 212 768 6748   |   M +1 516 368 4484   |   US Internal 16748
robert.wasnofski@dentons.com

Bio   |   Website

Dentons US LLP 
1221 Avenue of the Americas, New York, NY 10020-1089
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Hamilton Harrison & Mathews > Mardemootoo Balgobin > HPRP > Zain & Co. > Delany Law > D
Martin > Maclay Murray & Spens > Gallo Barrios Pickmann > Muñoz > Cardenas & Cardenas >

Velarde > Rodyk > Boekel > OPF Partners > 大成

Dentons is a global legal practice providing client services worldwide through its member firms and affiliate
email may be confidential and protected by legal privilege. If you are not the intended recipient, disclosure,
copying, distribution and use are prohibited; please notify us immediately and delete this copy from your sy
Please see dentons.com for Legal Notices.

<mime-attachment> 

<mime-attachment> 



Exhibit B



 

 

 

Baxley 

July 15, 2019 

 

Opposition No. 91246395 

 

Barrymore Brands Holdings, LLC and 

Papillon Productions, Inc. 

 

v. 

Weihai Huajia Dianzi Shangwu Co., Ltd. 

 

Andrew P. Baxley, Interlocutory Attorney: 

Opposers’ motion (filed June 13, 2019) to compel initial disclosures is granted as 

conceded. See Trademark Rule 2.127(a). Applicant is allowed until twenty days from 

the date set forth in the caption of this order to serve initial disclosures. 

Proceedings herein are resumed. The parties are allowed until thirty days from 

the date set forth in the caption of this order to serve responses to any outstanding 

written discovery responses. Remaining dates are reset as follows. 

Expert Disclosures Due 10/26/2019 

Discovery Closes 11/25/2019 

Plaintiff's Pretrial Disclosures Due 1/9/2020 

Plaintiff's 30-day Trial Period Ends 2/23/2020 

Defendant's Pretrial Disclosures Due 3/9/2020 

Defendant's 30-day Trial Period Ends 4/23/2020 

Plaintiff's Rebuttal Disclosures Due 5/8/2020 

Plaintiff's 15-day Rebuttal Period Ends 6/7/2020 

Plaintiff's Opening Brief Due 8/6/2020 

Defendant's Brief Due 9/5/2020 

UNITED STATES PATENT AND TRADEMARK OFFICE 

Trademark Trial and Appeal Board 

P.O. Box 1451 

Alexandria, VA  22313-1451 

General Contact Number: 571-272-8500 

General Email: TTABInfo@uspto.gov 
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Plaintiff's Reply Brief Due 9/20/2020 

Request for Oral Hearing (optional) Due 9/30/2020 

  

Generally, the Federal Rules of Evidence apply to Board trials. Trial testimony is 

taken and introduced out of the presence of the Board during the assigned testimony 

periods. The parties may stipulate to a wide variety of matters, and many 

requirements relevant to the trial phase of Board proceedings are set forth in 

Trademark Rules 2.121 through 2.125. These include pretrial disclosures, the 

manner and timing of taking testimony, matters in evidence, and the procedures for 

submitting and serving testimony and other evidence, including affidavits, 

declarations, deposition transcripts and stipulated evidence. Trial briefs shall be 

submitted in accordance with Trademark Rules 2.128(a) and (b). Oral argument at 

final hearing will be scheduled only upon the timely submission of a separate notice 

as allowed by Trademark Rule 2.129(a). 

 

 


