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I.  INTRODUCTION 

In its Trial Brief, Applicant concedes several key issues favoring the conclusion that 

Applicant’s applied-for mark is likely to cause confusion with Opposers’ marks.  In particular, 

Applicant does not dispute that Opposers have priority. Applicant does not dispute that there is 

overlap in the goods at issue. And Applicant does not dispute that the trade channels could 

overlap.  

Applicant instead devotes most of its Trial Brief to arguing that Opposers’ marks are weak, 

and improperly references alleged third-party registrations that are not part of the trial record. But 

Applicant’s arguments fall flat.  Opposers’ marks are strong and well known.  The ROYAL brand 

is the #1 selling basmati rice brand in the United States. In the last five years alone, Opposers have 

spent over $18.5 million on marketing the brand and have nearly $1 billion in sales. Moreover, 

Applicant cannot rely on alleged registrations that are not of record. Thus, any reference to those 

registrations should not be considered.  

Regarding the similarity of the marks, Applicant aptly observes that the word component 

of a composite mark is normally accorded greater weight in determining likelihood of confusion. 

Nonetheless, Applicant side steps this test and compares the word mark ROYAL to Applicant’s 

complete design mark without according greater weight to the identical word ROYAL in 

Applicant’s mark. In any event, Applicant cannot escape the fact that Applicant’s Mark 

incorporates not one, but two of the well-known, source-identifying features of Opposers’ 

marks—and was filed in connection with the same goods. 

Applicant also alleges that there has been no actual confusion.  Actual confusion, however, 

is notoriously difficult to come by and, in any event, not required in order to find a likelihood of 

confusion.  
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The problems for Applicant do not end there. Virtually all of Applicant’s Trial Brief is 

based on inadmissible evidence and, therefore, need not even be considered by the Board. 

Opposers set forth their evidentiary objections to Applicant’s Trial Brief in Appendix A.  

For the reasons set forth in Opposers’ Trial Brief and for the additional reasons set forth 

below, Opposers respectfully request that the Board sustain this Opposition and refuse registration 

of Applicant’s Application.  

II.  ARGUMENT 

A. Opposers’ Marks Are Strong 

Applicant contends that Opposers’ marks are weak and are entitled to a narrow scope of 

protection.  Not so.  As explained in Opposers’ opening brief, the strength of a mark can be 

measured by evidence such as the volume of sales, the extent of advertising, and the length of use. 

Giant Food, Inc. v. Nation’s Foodservice, Inc., 710 F.2d 1565, 218 U.S.P.Q. 390, 394 (Fed. Cir. 

1983).  Here, those metrics clearly establish the fame and strength of Opposers’ marks.   

Indeed, Opposers’ ROYAL-branded rice is the #1 selling basmati rice brand in the United 

States. Dkt. No. 42 at 4. In just the last five years, Opposers have spent over $18.5 million 

marketing their ROYAL brand, which has resulted in widespread recognition of the ROYAL 

Marks and sales nearing $1 billion. Id. Opposers have also engaged in wide-spread promotion of 

their marks. For example, Opposers have partnered with the famous Indian actor Amitabh 

Bachchan to market their ROYAL brand in the U.S. market. Id. at 5. Opposers have also partnered 

with Chef Maneet Chauhan, an influential chef, cookbook author, and television personality to 

promote the brand. Id. Opposers have won numerous awards and garnered recognition in numerous 

publications, such as Business Standard, My B International, and Just Food, which have published 

stories about the ROYAL brand. Id. at 7-8. 
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Despite the substantial evidence of Opposers’ impressive sales and marketing efforts, 

Applicant suggests that Opposers’ marks are hardly entitled to any protection. Dkt. No. 44 at 10. 

To that end, Applicant cites Standard Brands Inc. v. Peters to argue that the “Board has judicially 

determined that the mark ‘ROYAL’ has ‘obvious laudatory suggestive connotation’ and is entitled 

only to a narrow ambit of protection.” Id.; 191 U.S.P.Q. 168, 1975 WL 20743 (T.T.A.B. 1975). In 

Standard Brands, however, the Board’s conclusion largely rested on “the third-party registrations 

made of record by applicant.”  Id. at *5.  In contrast, here, there is no such record as Applicant has 

not properly made of record any evidence regarding third-party registrations or the use of third-

party marks.1   

In addition, Applicant’s block quotes omit the following passage from the Standard Brands 

case: “There is no question but that opposer, by virtue of its long and extensive use and promotion 

of its ‘ROYAL’ marks in connection with its line of food products has achieved a niche for itself 

in the food industry and thereby possesses a valuable and protectable interest in the mark 

“ROYAL”.” Standard Brands, 1975 WL 20743, at *4 (emphasis added). Thus, Applicant’s 

suggestion that any ROYAL mark is per se weak or entitled only to a narrow scope of protection 

is simply incorrect.       

Applicant also baselessly claims that “[n]o amount of sales or marketing can alter the 

inherent weakness of Opposers’ marks or render Opposers’ marks somehow ‘famous’.” Dkt. No. 

44 at 11-12. That is patently false and Applicant cites no legal authority for its bold 

pronouncement. As discussed above and in more detail in Opposers’ Opening Trial Brief, 

Opposers’ impressive sales, extensive marketing and promotion of its marks, and status as the #1 

 
1  See Appendix A for Opposers’ evidentiary objections regarding the third-party 
registrations that Applicant cites. 
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selling basmati rice brand in the United States show that Opposers’ ROYAL Marks and Elephant 

Design Marks are famous or, at the very least, commercially and conceptually strong. 

B. Third Party Marks Are Not Of Record, And Do Not Weaken Opposers’ Marks 

Applicant asserts that Opposers’ marks should be accorded a narrow scope of protection 

due to the alleged existence of third-party marks containing the word “ROYAL” or elephant 

designs. Dkt. No. 44 at 10-18. Applicant, however, failed to submit any trial evidence regarding 

the third-party marks upon which it apparently now seeks to rely. Neither has Applicant provided 

evidence (only unsubstantiated attorney argument) that any of the third-party marks it references 

are registered for goods or services which overlap with Opposers’ or Applicant’s goods or services. 

See Omaha Steaks Int’l, Inc. v. Greater Omaha Packing Co., Inc., 908 F.3d 1315, 1324-26, 128 

U.S.P.Q.2d 1686, 1693-95, 2018 WL 5985963 (Fed. Cir. 2018); see also Tao Licensing, LLC v. 

Bender Consulting Ltd., 125 U.S.P.Q.2d 1043, 1058, 2017 WL 6336243 (T.T.A.B. 2017).  

Applicant cites Jack Wolfskin for the statement that “extensive evidence of third-party use 

and registrations is ‘powerful on its face,’ even where the specific extent and impact of the usage 

has not been established.” Dkt. No. 44 at 12 (citing Jack Wolfskin Ausrustung Fur Draussen GmbH 

& Co. KGAA v. New Millennium Sports, S.L.U., 797 F.3d 1363, 116 U.S.P.Q.2d 1129, 2015 WL 

4934553 (Fed. Cir. 2015). But in Jack Wolfskin, the Federal Circuit merely cautioned that evidence 

of third-party use need not establish the “specific extent and impact of the usage” in order to be 

probative.  Here, Applicant has not submitted any trial evidence regarding the purported third-

party registrations it references. Nor did Applicant submit any trial evidence to support the 

suggestion that these third-parties actually use their marks in commerce.  

Even if Applicant had properly made the alleged third-party registrations of record (it has 

not), Applicant has nonetheless failed to provide any evidence that those marks are in use. Thus, 

the third-party marks have minimal probative value at best. See Palm Bay Imports, Inc. v. Veuve 
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Clicquot Ponsardin Maison Fondee en 1772, 396 F.3d 1369, 1373, 73 U.S.P.Q.2d 1689, 1693 

(Fed. Cir. 2005) (“where the ‘record includes no evidence about the extent of [third-party] 

uses . . . [t]he probative value of this evidence is thus minimal.’”) (citing Han Beauty, Inc. v. 

Alberto–Culver Co., 236 F.3d 1333, 1338, 57 U.S.P.Q.2d 1557 (Fed. Cir. 2001); see also Tao 

Licensing, LLC, 125 U.S.P.Q.2d at 1059 (“Respondent’s failure to establish the current nature and 

extent of use of the third-party marks, particularly given the previously discussed shortcomings of 

the evidence, serves to diminish its probative value.”); In re Toshiba Medical Systems Corp., 91 

U.S.P.Q.2d 1266, 1270, 2009 WL 1896059 (T.T.A.B. 2009) (precedential) (rejecting argument 

that numerous third-party registrations showed that the cited mark was weak: “[A]pplicant has 

presented no evidence of use so we must accord this evidence [of registrations] minimal weight.”). 

Applicant confusingly faults Opposers for not citing to In re Hartz Hotel Services Inc., 102 

U.S.P.Q.2d 1150, 2012 WL 1193704 (T.T.A.B. 2012). Dkt. No. 44 at 11 (“Opposers . . . ignore 

and fail to bring this precedent to the Board’s attention . . . .”). But that case does not control here. 

In In re Hartz, a trademark registration applicant appealed a final refusal and properly presented 

evidence of third-party registrations and use of third-party marks in U.S. commerce. In re Hartz 

Hotel Services, 2012 WL 1193704, at *4. As explained elsewhere in this brief, Applicant has failed 

to submit admissible evidence of third-party registrations or use of those third-party marks. 

Finally, Applicant cites extensively to Plus Products v. Natural Organics, Inc., 204 

U.S.P.Q. 773, 1979 WL 24902 (T.T.A.B. 1979). Dkt. No. 44 at 16-17. The judgment from that 

case, however, was overruled one year later by the U.S. Court of Customs and Patent Appeals. 

Plus Products v. Natural Organics, Inc., 624 F.2d 1110 (C.C.P.A. 1980).  

C. The Parties’ Marks Have A Similar Commercial Impression 

Applicant correctly notes that “the word component of a mark is normally accorded greater 

weight in determining the likelihood of confusion because the word portion is more likely to be 
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impressed upon a purchaser’s memory and used in calling for the goods or services.” Dkt. No. 44 

at 20 (citation omitted).  Here, the only words in Applicant’s mark are ROYAL and MAHOUT. 

But MAHOUT is a descriptive term that refers to the elephant trainer “driving” the elephant. Id. 

In contrast, the term ROYAL in Applicant’s mark is not used in a descriptive manner, and it is 

also the first word in the phrase ROYAL MAHOUT. Thus, consumers are likely to focus on the 

term ROYAL in Applicant’s mark, which is identical to Opposers’ ROYAL mark.  

Applicant also argues that its mark is dissimilar to the Elephant Design Marks in part due 

to the orientation of the parties’ elephants. Dkt. No. 44 at 20. But there are slight differences among 

the Elephant Design Marks. For example, some of the Elephant Design Marks depict a blanket on 

the elephant, whereas others do not. Thus, consumers are also likely to believe that Applicant’s 

mark is yet another iteration of Opposers’ Elephant Design Marks. Accordingly, in view of the 

foregoing, the similarities between Opposers’ marks and Applicant’s mark heavily weigh in favor 

of a likelihood of confusion. 

D. Actual Confusion Is Not Necessary  

Evidence of actual confusion is not necessary to establish that a likelihood of confusion 

exists. Herbko, Int’l, Inc. v. Kappa Books, Inc., 308 F.3d 1156, 64 U.S.P.Q.2d 1375, 1380 (Fed. 

Cir. 2002) (“a showing of actual confusion is not necessary to establish a likelihood of 

confusion.”). This is especially true since there is no trial evidence that Applicant’s goods have 

ever been sold anywhere in the United States. See Motion Picture Ass’n of Am., Inc. v. Respect 

Sportswear, Inc., 83 U.S.P.Q.2d 1555, 1564, 2007 WL 1144942 (T.T.A.B. 2007) (precedential) 

(actual confusion factor was “neutral” where “applicant ha[d] not introduced any evidence to the 

extent of its use of the applied-for mark”); Gen. Mills, Inc. and Gen. Mills IP Holdings II, LLC v. 

Fage Dairy Processing Indus. S.A., 100 U.S.P.Q.2d 1584, 1603-05, 2011 WL 6001095 (T.T.A.B. 

2011) (actual confusion factor was “neutral” where there was 12 years of alleged contemporaneous 
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use because applicant’s use was initially limited geographically and its produced were initially 

sold only in ethnic stores). 

Applicant states that there has been no actual confusion. But neither party is capable of 

truly knowing how many consumers have been confused. Cont’l Scale Corp. v. Weight Watchers 

Int’l, Inc., 517 F.2d 1378, 1380, 186 U.S.P.Q. 321, 322-23 (C.C.P.A. 1975) (The “statement that 

‘there has been no actual confusion to date’ is, of course, an impossible statement to make because 

it asserts as fact that which cannot be known.”). Although Opposers are presently unaware of any 

actual instances of confusion, it would be unlikely that confused consumers would alert Opposers 

of their confusion, because Opposers’ goods are inexpensive. See Gen. Mills, 100 U.S.P.Q.2d at 

1604 (T.T.A.B. 2011) (“In general, evidence of actual confusion is notoriously difficult to come 

by and, in particular, where relatively inexpensive items such as food products are involved, 

confusion about sponsorship or affiliation would not necessarily be brought to the attention of 

either applicant or opposers”). Further, Applicant’s statements that there has been no actual 

confusion are of little evidentiary value. In re Majestic Distilling Co., Inc., 315 F.3d 1311, 1317, 

65 U.S.P.Q.2d 1201, 1205 (Fed. Cir. 2003) (Applicant’s “uncorroborated statements of no known 

instances of actual confusion are of little evidentiary value.”); see also In re Bissett-Berman Corp., 

476 F.2d 640, 642, 177 U.S.P.Q. 528, 529 (C.C.P.A. 1973) (self-serving testimony of appellant’s 

corporate president’s unawareness of instances of actual confusion was “not conclusive that actual 

confusion does not exist or that there is no likelihood of confusion.”). 

Moreover, Applicant’s argument regarding no actual confusion is largely predicated on 

Applicant’s unsupported allegation that it has used its opposed mark for more than 20 years. See, 

e.g., Dkt. No. 44 at 2 (“despite coexistence in the marketplace with Opposers for over 20 years”), 

7 (“In the approximately 20 years that Atalanta’s ROYAL MAHOUT and DOUBLE ELEPHANT 

BRAND rice products have been sold”), 18 (“Applicant has also sold jasmine rice from Thailand 
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under the following DOUBLE ELEPHANT & Design mark for over 20 years”), 22 (“the parties’ 

marks have coexisted peacefully for over 20 years in the marketplace.”) (emphasis added). 

Applicant has not pointed to any admissible evidence supporting its allegation that it has used its 

mark in U.S. commerce for over 20 years. Nor has Applicant pointed to any admissible evidence 

of use of its mark in U.S. commerce for any period of time for that matter. T.B.M.P. § 704.06(b), 

See Zheng Cai v. Diamond Hong, Inc., 901 F.3d 1367, 127 U.S.P.Q.2d 1797, 1799, 2018 WL 

4055656 (Fed. Cir. 2018) (agreeing with the Board that factual statements made in a brief are not 

evidence introduced at trial); Cf. Enzo Biochem, Inc. v. Gen-Probe Inc., 424 F.3d 1276, 76 

U.S.P.Q.2d 1616, 1622, 2005 WL 2401644 (Fed. Cir. 2005) (“Attorney argument is no substitute 

for evidence.”); Martahus v. Video Duplication Services. Inc., 424 F.3d 417, 27 U.S.P.Q.2d 1846, 

1849, 1993 WL 309172 (Fed. Cir. 1993) (“mere attorney arguments unsubstantiated by record 

evidence are suspect at best”).  
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III.  CONCLUSION 

For the reasons set forth above and in Opposers’ Opening Trial Brief, Opposers 

respectfully request that the Board sustain this proceeding and refuse registration of Applicant’s 

Application. 

 

Respectfully submitted, 

KNOBBE, MARTENS, OLSON & BEAR, LLP 

Dated: February 24, 2023 By:       /Ari Feinstein/  
Steven J. Nataupsky 
Hans L. Mayer 
2040 Main Street, Fourteenth Floor 
Irvine, CA 92614 
(949) 760-0404 
efiling@knobbe.com  

Aryeh Feinstein 
1717 Pennsylvania Avenue N.W., Suite 900 
Washington, D.C. 20006 
(202) 640-6400 
efiling@knobbe.com  

Attorneys for Opposers, 
LT Overseas North America, Inc. and  
LT Foods International Limited 
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LTFOO.142M T.T.A.B. 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

LT Overseas North America, Inc. and LT Foods 
International Limited, 
 
  Opposers, 
 
 v. 
 
Atalanta Corporation, 
 
   Applicant. 
 

)
)
)
)
)
)
)
)
)
)
) 

Opposition No.: 91246014 
 
Serial No.: 87/462010 

Mark:  
 

 
OPPOSERS’ EVIDENTIARY OBJECTIONS 

 Opposers object to certain arguments and evidence offered by Applicant as follows: 

I.  THE DECLARATIONS APPLICANT CITES IN ITS TRIAL 

BRIEF SHOULD BE STRICKEN 

A. Legal Standard 

No testimony shall be taken or evidence presented except during the times assigned, unless 

by stipulation of the parties approved by the Board, or upon motion granted by the Board, or by 

order of the Board. 37 C.F.R. § 2.121(a); Spotify AB v. U.S. Software Inc., 2022 U.S.P.Q.2d 37, 

2022 WL 110251, at *3 (T.T.A.B. 2022) (precedential) (sustaining objection to declaration 

executed more than one year prior to trial); see also M/S R.M. Dhariwal (HUF) 100% EOU v. 

Zarda King Ltd. and Global Technology & Trade Marks Ltd., Opposition No. 91231033, 2019 

WL 1915763, at *2 n.13 (T.T.A.B. 2019) (precedential) (striking declaration that was untimely 

filed outside of opposer’s testimony period). The requirement to take testimony during the 

testimony period is well established. Life Zone Inc. v. Middleman Group, Inc., 87 U.S.P.Q.2d 

1953, 1955, 2008 WL 2781162 (T.T.A.B. 2008) (precedential) (“Evidence submitted outside of 



 

- 2 - 

the trial periods—including that attached to briefs—is untimely, and will not be considered.”) 

(citation omitted). In order to properly make a declaration of record as trial testimony, absent a 

stipulation or Board order, the declaration must be executed during the assigned testimony period, 

unless submitted as an exhibit to other testimony and affirmed therein. Id. at *5. 

B. The Ignat Declaration 

In its Trial Brief, Applicant relies on the Declaration of Teddy Ignat in Support of 

Applicant’s Motion for Summary Judgment (“Ignat Declaration”). But that declaration was neither 

signed nor produced to Opposers during Applicant’s testimony period as required.  See 37 C.F.R. 

§ 2.121(a); Spotify AB, 2022 WL 110251, at *3. Rather, the Ignat Declaration was purportedly 

signed on March 17, 2021, and Applicant then filed the Declaration in support of a motion for 

summary judgment on March 18, 2021.2 Accordingly, accepting the signature date of the Ignat 

Declaration as true, the Ignat Declaration was executed several months prior to the opening of 

Applicant’s trial period in this Opposition.  

Moreover, although Applicant identified Mr. Ignat in its August 12, 2022 pretrial 

disclosures, those disclosures addressed the testimony Mr. Ignat was “expected to” provide. 

Nothing in Applicant’s pretrial disclosures put Opposer on notice that Applicant would seek to 

rely on any statements Mr. Ignat had made prior to Applicant’s service of its pretrial disclosures, 

let alone the specific statements Mr. Ignat had previously made in the Ignat Declaration. As a 

result, Opposers never had the opportunity to cross-examine Mr. Ignat regarding his purported trial 

testimony. Moreover, Applicant makes no effort in its Trial Brief to establish any basis to treat the 

Ignat Declaration as admissible evidence.    

 
2 Opposers note that Applicant executed and filed the Ignat Declaration long before Applicant’s 
testimony period opened. Dkt. No. 26. The Ignat Declaration was purportedly executed on March 
17, 2021. Id. at 28. At that time (the case schedule has been amended since), Applicant’s pretrial 
disclosures were due approximately five (5) months later—on August 5, 2021. Dkt. Nos. 24, 25.  
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In sum, the Ignat Declaration was improperly taken outside Applicant’s assigned testimony 

period without informing Opposers or otherwise seeking Opposers’ consent, and without ever 

obtaining approval from the Board. If Applicant were allowed to rely on the Ignat Declaration in 

its Trial Brief, Opposers would be greatly prejudiced, as Opposers never had the opportunity to 

cross-examine Mr. Ignat regarding his purported trial testimony. 

For the reasons set forth above, Opposers respectfully request that the Board strike the 

Ignat Declaration in its entirety, as well as any argument relying on the Ignat Declaration, from 

Applicant’s Trial Brief. 

C. The Juergensen Declaration 

In its Trial Brief, Applicant also cites to the Declaration of Paul A. Juergensen in Support 

of Applicant’s Motion for Summary Judgment (“Juergensen Declaration”).3 But like the Ignat 

Declaration, the Juergensen declaration was neither signed nor produced to Opposers during 

Applicant’s testimony period as required. See 37 C.F.R. § 2.121(a); Spotify AB, 2022 WL 110251, 

at *3. Rather, the Juergensen Declaration was purportedly signed on March 17, 2021.4 

Accordingly, accepting the signature date of the Juergensen Declaration as true, the Juergensen 

Declaration was executed several months prior to the opening of Applicant’s trial period in this 

Opposition.  

Moreover, Applicant did not even identify Mr. Juergensen in its pretrial disclosures. 

Opposers never had the opportunity to cross-examine Mr. Juergensen regarding his purported trial 

 
3 Mr. Juergensen is counsel of record in this proceeding for Applicant. 

4 Opposers note that Applicant executed and filed the Juergensen Declaration long before 
Applicant’s testimony period opened. Dkt. No. 26. The Juergensen Declaration was purportedly 
executed on March 17, 2021. Id. at 30. At that time, Applicant’s pretrial disclosures were due 
approximately five (5) months later—on August 5, 2021. Dkt. Nos. 24, 25. 
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testimony. Applicant makes no effort in its Trial Brief to establish any basis that the Juergensen 

Declaration should be considered as admissible evidence.    

In sum, the Juergensen Declaration was improperly taken outside Applicant’s assigned 

testimony period without informing Opposers or otherwise seeking Opposers’ consent, and 

without ever obtaining approval from the Board. Mr. Juergensen was not even identified in 

Applicant’s pretrial disclosures. If Applicant were allowed to rely on the Juergensen Declaration 

in its Trial Brief, Opposers would be greatly prejudiced, as Opposers never had the opportunity to 

cross-examine Mr. Juergensen regarding his purported trial testimony. 

For the reasons set forth above, Opposers respectfully request that the Board strike the 

Juergensen Declaration in its entirety, as well as any argument relying on the Juergensen 

Declaration, from Applicant’s Trial Brief. 

II.  APPLICANT’S CITED REGISTRATIONS CANNOT BE CONSIDERED 

In its Trial Brief, Applicant identified 22 purported third-party registrations by referencing 

the registration number and year of issuance for each alleged registration. Dkt. No. 44 at 13-16. 

Applicant also referenced “82 third party registrations of marks comprising elephant designs . . . .” 

Id. at 8. Applicant, however, did not submit any of the purported third-party marks it cites in its 

Trial Brief as evidence during its assigned trial period. Nor are any of the purported third-party 

marks that Applicant cites automatically of record. As such, none of the purported third-party 

marks Applicant cites can be considered, as evidence “can be given no consideration unless [it 

was] properly made of record during the time for taking testimony.” T.B.M.P. § 704.05(b), 37 

C.F.R.  § 2.122, Jansen Enterprises, Inc. v. Rind, 85 U.S.P.Q.2d 1104, 1110, 2007 WL 809857 

(T.T.A.B. 2007) (precedential) (no consideration given to reference in brief to third-party 

registrations not of record); Maytag Co. v. Luskin’s, Inc., 228 U.S.P.Q. 747, 748 n.5, 1986 WL 

83638 (T.T.A.B. 1986) (third-party registrations attached to brief not considered). Accordingly, 
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Opposers respectfully request that the Board strike all references to purported third-party marks 

and registrations, as well as any argument based on any of those purported third-party marks and 

registrations, from Applicant’s Trial Brief.  
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