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J. Krisp, Interlocutory Attorney:
The Board notes Opposers’ December 13, 2021 motion to compel discovery. 31
TTABVUE.
Trademark Rule 2.120(f)(1) states, in pertinent part:
A motion to compel discovery must be filed before the day of the deadline

for pretrial disclosures for the first testimony period as originally set or
as reset.

See also TBMP § 523.03.

On August 25, 2021, the Board established a new discovery and trial schedule,
resetting Opposers’ pretrial disclosure due date to December 13, 2021. 30 TTABVUE
4. Based on this schedule and the applicable Rule, the final date on which either party
could file a timely motion to compel discovery, a date which is linked to Opposers’

pretrial disclosures due date, was December 12, 2021. Lumber Liquidators Services,
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LLC v. Columbia Ins. Co., 2022 USPQ2d 31 (TTAB 2022) (applying Trademark Rule
2.127(e)(1), which sets forth a deadline identical to that in Trademark Rule
2.120(f)(1), Board denied reconsideration of its order denying untimely motion for
summary judgment); Asustek Computer Inc. v. Chengdu Westhouse Interactive
Entm’. Co., 128 USPQ2d 1470 (TTAB 2018) (reconsideration of Board order denying
untimely motion to compel filed on deadline for pretrial disclosures denied).
Inasmuch as Opposers filed the motion to compel discovery after December 12, 2021,
the motion is denied as untimely.!
Resumption and Schedule

The Board construes proceedings as having been suspended as of December 13,
2021; moreover, it is evident from the record that the parties have treated proceedings

as suspended. Accordingly, proceedings are now resumed, and trial dates are reset as

follows:
Plaintiff's Pretrial Disclosures Due 6/14/2022
Plaintiff's 30-day Trial Period Ends 7/29/2022

Defendant's Pretrial Disclosures Due 8/13/2022
Defendant's 30-day Trial Period Ends 9/27/2022
Plaintiff's Rebuttal Disclosures Due 10/12/2022
Plaintiff's 15-day Rebuttal Period Ends 11/11/2022

Plaintiff's Opening Brief Due 1/10/2023
Defendant's Brief Due 2/9/2023
Plaintiff's Reply Brief Due 2/24/2023

1 The consideration of a reply brief is at the Board’s discretion, and the filing of reply briefs
is discouraged. TBMP § 502.02(b). Opposers’ reply brief is given no consideration;
consequently the “request that the Board reopen the time for Opposers to file their motion to
compel” (33 TTABVUE 4) is given no consideration. The motion to compel is untimely by
operation of Trademark Rule 2.120(f)(1). By consent, the parties extended the discovery
period for well over a year. 6-25 TTABVUE. In the absence of settlement, the parties will
advance to trial on the schedule set forth above.
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Request for Oral Hearing (optional) Due  3/6/2023

Generally, the Federal Rules of Evidence, Federal Rules of Civil Procedure and
Trademark Rules of Practice apply to Board trials. Trial testimony is taken and
introduced out of the presence of the Board during the assigned testimony periods.
The parties may stipulate to a wide variety of matters, and many requirements
relevant to the trial phase of Board proceedings are set forth in Trademark Rules
2.121 through 2.125. These include pretrial disclosures, matters in evidence, the
manner and timing of taking testimony, and the procedures for submitting and
serving testimony and other evidence, including affidavits, declarations, deposition
transcripts and stipulated evidence. Trial briefs shall be submitted in accordance
with Trademark Rules 2.128(a) and (b). Oral argument at final hearing will be
scheduled only upon the timely submission of a separate notice as allowed by
Trademark Rule 2.129(a).

It is the responsibility of each party to ensure that the Board has the party’s
current correspondence address, including an email address. TBMP § 117.07. The
Board must be promptly notified of any address or email address changes for the

parties or their attorneys.



