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OPPOSERS’ REPLY TO APPLICANT’S OPPOSITION TO OPPOSERS’ CROSS-
MOTION PURSUANT TO FED. R. C1V. P. 56(d)

Opposers LT Overseas North America, Inc. and LT Foods International Limited
(“Opposers”) hereby submit this reply brief to Applicant Atalanta Corporation’s (“Atalanta” or
“Applicant”) opposition to Opposers’ Cross-Motion pursuant to Fed. R. Civ. P. 56(d) and 37
C.F.R. § 2.127(e)(1) to take limited discovery of Applicant.

L. OPPOSERS HAVE SUFFICIENTLY DEMONSTRATED THAT THEY NEED
DISCOVERY IN ORDER TO OPPOSE APPLICANT’S SUMMARY
JUDGMENT MOTION

Contrary to Applicant’s assertion, Opposers have shown a need for discovery that is
reasonably directed to facts essential to their opposition to Applicant’s motion for summary
judgment. Opposers have identified to the Board the specific discovery they wish to take and
explained why this discovery is relevant to opposing Applicant’s motion for summary judgment.
Instead of providing Opposers with the relevant discovery they requested, Applicant proceeded

with filing a premature motion for summary judgment. Applicant cannot now assert that there is



no genuine dispute of material fact regarding issues for which Applicant stonewalled Opposers’
attempts to seek discovery.

A. Opposers’ Declaration Supporting Their Cross-Motion Specifically Identifies The

Discovery Needed

In support of their cross-motion, Opposers submitted a detailed declaration identifying the
discovery they have requested in this proceeding and the discovery which Applicant has failed to
provide. Dkt. No. 27 (Townes Declaration In Support of Opposers’ Cross-Motion Pursuant to
Fed. R. Civ. P. 56(d)). Opposers’ declaration also describes the relevance of this discovery. Id.
Further, Opposers’ motion explains in detail why at least some of this previously requested
discovery is relevant to opposing Applicant’s motion for summary judgment. Dkt. No. 27 at 7-10.
In addition, Opposers submit the attached supplemental declaration further explaining why at least
some of the previously requested discovery is necessary for Opposers’ opposition to Applicant’s
motion for summary judgment. Supplemental Townes Declaration In Support of Opposers’ Reply
In Support of Their Cross-Motion Pursuant to Fed. R. Civ. P. 56(d). For the foregoing reasons,
Opposers have submitted a declaration demonstrating the need for discovery directed to obtaining
facts sufficient to show a genuine dispute of material fact.

B. Opposers Require Discovery Relating To Applicant’s Alleged Use Of A Variation

Of Applicant’s Mark For 20 Years

Applicant’s accusation that Opposers’ statements are “patently false” are not well-taken.
Dkt. No. 28 at 8. Applicant points to a single printout it produced showing a product listing for a
bag of rice. Id. Since Opposers have been denied the opportunity to conduct a 30(b)(6) deposition
of Applicant, Opposers were unable to explore the significance and context of this printout.

Opposers’ 30(b)(6) deposition notice specifically included a topic regarding variations of



Applicant’s Mark, and thus, this issue would have been explored in a 30(b)(6) deposition. Dkt.
No. 27 (Townes Decl. at Ex. 21).

Further, in his declaration, Mr. Ignat alleges that Applicant has continuously used the
DOUBLE ELEPHANT mark since 2001. Dkt. No. 26 (Ignat Decl. § 7). However, the single
printout produced by Applicant is dated November 21, 2019 and does not support continuous use
since 2001. Dkt. No. 28 (Juergensen Decl. Ex. E). Opposers are entitled to test the veracity of
Mr. Ignat’s uncorroborated claim that this mark has been continuously used since 2001.

Applicant’s attempt to avoid discovery regarding its DOUBLE ELEPHANT mark on the
grounds that it is not a variation of Applicant’s Mark is disingenuous. In its motion for summary
judgment, Applicant argues that its DOUBLE ELEPHANT mark is relevant to the strength of the
marks factor because it is a similar mark and uses an elephant design similar to those used in
Applicant’s Mark and Opposer’s Marks. Dkt. No. 26 at 17-18. Applicant cannot have it both
ways and now argue that it is not a variation of Applicant’s Mark.

C. Opposers Are Not Required To Merely Accept As True Applicant’s Allegations

That There Has Been No Confusion

Contrary to Applicant’s assertion, Opposers are permitted to test the veracity of Applicant’s
allegation that there has been actual confusion. Opposers are not simply required to accept as true
Applicant’s uncorroborated and untested allegation that there has been no confusion. Applicant
has not provided any context for its allegation, and it is unclear what inquiry, if any, Applicant has
made as to whether there have been any instances of actual confusion.

D. The Case Law Relied On By Applicant Is Distinguishable

Applicant relies on the Keebler Co. v. Murray Bakery Products case to support its

opposition to Opposers’ request for discovery. Keebler Co. v. Murray Bakery Prods., 866 F.2d



1386 (Fed. Cir. 1989). However, this case is distinguishable from the present case. In Keebler,
the only targets of discovery identified by the non-moving party were relevant to factors that had
been conceded as weighing against the moving party. /d. at 1389. Here, Opposers seek discovery
regarding Applicant’s alleged use of a variation of Applicant’s Mark, Applicant’s allegation of a
lack of actual confusion, and the commercial impression of Applicant’s Mark. These are not
factors or issues conceded by Applicant as weighing in favor of a likelihood of confusion. In fact,
Applicant argues that these factors and issues weigh against a finding of a likelihood of confusion.

Further, in Keebler, the non-moving party made general allegations such as that the movant
may have “certain information” and “other evidence.” Id. at 1389. This is in stark contrast to
Opposers’ identification of specific issues for which they request discovery including the veracity
of Applicant’s allegation that it has used a variation of Applicant’s Mark since 2001, the veracity
of Applicant’s allegation of a lack of actual confusion, and Applicant’s assertions regarding the
commercial impression of Applicant’s Mark. Accordingly, the Keebler case is inapplicable.

II. CONCLUSION

For the foregoing reasons and the reasons set forth in Opposers’ Cross-Motion, Opposers

request that the Board grant Opposers’ motion under Fed. R. Civ. P. 56(d) to allow Opposers to

conduct the limited discovery requested in Opposers’ motion filed on April 16, 2021.

Respectfully submitted,

KNOBBE, MARTENS, OLSON & BEAR, LLP



Dated:_ May 26, 2021 By: _ /Nicole Townes/

Steven J. Nataupsky

Nicole R. Townes

2040 Main Street, Fourteenth Floor
Irvine, CA 92614

(949) 760-0404

efiling@knobbe.com

Attorneys for Opposers,

LT Overseas North America, Inc. and
LT Foods International Limited



CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing OPPOSERS’ REPLY TO

APPLICANT’S MEMORANDUM OF LAW IN OPPOSITION TO OPPOSERS’ CROSS-

MOTION PURSUANT TO FED. R. CIV. P. 56(d) has been served on Applicant’s counsel of

record on May 26, 2021 via electronic mail to:

Paul A. Juergensen
LEVY, STOPOL & CAMELO, LLP
dcamelo@levystopol.com: pjuergensen@levystopol.com

/Sarah Couvillion/
Sarah Beno Couvillion

35041859
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SUPPLEMENTAL DECLARATION OF NICOLE R. TOWNES IN SUPPORT OF
OPPOSERS’ REPLY IN SUPPORT OF THEIR CROSS-MOTION PURSUANT TO FED.
R. CIV. P. 56(d)

I, Nicole R. Townes, declare as follows:

1. I am an attorney licensed to practice in the State of California. I am a partner with
the law firm of Knobbe, Martens, Olson & Bear LLP, counsel for Opposers, LT Overseas North
America, Inc. and LT Foods International Limited (“Opposers”) in the above-identified opposition
proceeding. I have personal knowledge of the facts set forth below. If called upon and sworn as
a witness, I could and would competently testify as set forth below.

2. Opposers’ Rule 30(b)(6) deposition notice included topics that are relevant to
Applicant’s alleged use of DOUBLE ELEPHANT & design mark for 20 years (Topic No. 29 in
Ex. 21 to Townes Decl. In Support of Opposers’ Cross-Motion Pursuant to Fed. R. Civ. P 56(d)),
evidence of actual confusion and the opportunity for actual confusion (Topic Nos. 3, 24, 25 in Ex.
21 to Townes Decl. In Support of Opposers’ Cross-Motion Pursuant to Fed. R. Civ. P. 56(d)), and

the commercial impression of Applicant’s Mark (Topic No. 5 in Ex. 21 to Townes Decl. In Support

o1-



of Opposers’ Cross-Motion Pursuant to Fed. R. Civ. P. 56(d)). Such information is within
Applicant’s control, is likely to reveal facts that would preclude entry of summary judgment, and
Opposers need to conduct the deposition on these topics in order to oppose Applicant’s motion for
summary judgment.

3. In order to oppose Applicant’s motion for summary judgment, Opposers need the
opportunity to depose Mr. Ignat, Applicant’s Senior Business Development Manager, regarding
the statements in his affidavit filed with Applicant’s motion, including (1) to test the veracity of
Mr. Ignat’s statement that there has been no evidence of actual confusion and examine the facts
upon which the statement is based, and (2) to test the basis for his assertion that a variation of
Applicant’s Mark has been used by Applicant for 20 years.

4. Despite Opposers’ requests for production, Applicant has failed to produce: (1)
documents relevant to the consumer perception or intended commercial impression of Applicant’s
Mark, including documents relating to the development and selection of Applicant’s Mark and the
promotion and marketing of Applicant’s Mark (Request for Production Nos. 1, 2, 4, 5, 8 in Ex. 3
to Townes Decl. In Support of Opposers’ Cross-Motion Pursuant to Fed. R. Civ. P. 56(d)); and (2)
documents relevant to the opportunity for actual confusion including documents relating to the
continuous use of Applicant’s Mark and the channels of trade through which goods offered under
Applicant’s Mark travel (Request for Production No. 20 in Ex. 3 to Townes Decl. In Support of
Opposers’ Cross-Motion Pursuant to Fed. R. Civ. P. 56(d)). Opposers cannot effectively respond

to Applicant’s motion for summary judgment without these documents.



I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Dated:_ May 26, 2021 By:___ /Nicole Townes/
Nicole R. Townes




CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing SUPPLEMENTAL

DECLARATION OF NICOLE R. TOWNES IN SUPPORT OF OPPOSERS’ REPLY IN

SUPPORT OF THEIR CROSS-MOTION PURSUANT TO FED. R. CIV. P. 56(d) has been

served on Applicant’s counsel of record on May 26, 2021 via electronic mail to:

Paul A. Juergensen
LEVY, STOPOL & CAMELO, LLP
dcamelo@levystopol.com: pjuergensen@levystopol.com

/Sarah Couvillion/
Sarah Beno Couvillion

35041909



