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  IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

GAME PLAN, INC. 

  

               Opposer/Respondent 

 

 v. 

 

UNINTERRUPTED IP, LLC 

 

                 Applicant/Petitioner  

 

 

 

Opposition No. 91244990 

 

                     

 

 

GAME PLAN’S OPPOSITION TO UNINTERRUPTED IP LLC’s  
MOTION FOR PARTIAL JUDGEMNT AND TO SUSPEND  

 

Game Plan, Inc., Opposer/Respondent (hereinafter “Game Plan/Opposer”) pursuant to 

Rule 37 C.F.R. § 2.132(c) and Federal Rule of Civil Procedure 37, respectfully submits this 

opposition to Applicant/Petitioner, Uninterrupted IP LLC’s (hereinafter “UNIP”) Motion for 

Partial Judgment and to Suspend.   We respectfully request that this Opposition be recognized as 

a way to show cause for not submitting documents during the testimony period. 

Game Plan recognizes the discretionary nature of this decision for the Board.  Game Plan  

urges the Board to deny UNIP’s motion as the public policy preference is to resolve matters on the 

merits.1  Game Plan will show the following: 1) Game Plan has a sufficient and reasonable 

excusable neglect basis for not complying with the Board deadlines; 2) Game Plan will show 

cause; 3) UNIP does not meet its burden in the present motion; 4) UNIP’s motion is untimely; and 

5) UNIP lacks good faith. Additionally, Game Plan urges the board to reach a final decision on the 

merits as this matter will create reliance the for pending litigation, before the District Court for the 

District of Columbia.  

 
1 See L-Nutra, Inc. v. Marshall Nutraceuticals Pty Ltd , 2018 TTAB LEXIS 343, *7 (Trademark 

Trial & App. Bd. September 11, 2018). 
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INTRODUCTION 

The parties have actively litigated this matter since November 2018.   Game Plan brought 

this matter against UNIP for its six Trademark applications (Serial Nos. 87/828.960, 87/836,363, 

97/836,358, 87/828,966, 87/828,925, and 87/828,964) (“UNIP’s applied for marks”).  UNIP asked 

for two extensions to file an answer, which Game Plan consented to.  UNIP filed an answer and a 

counterclaim on April 8, 2019, to cancel Game Plan’s Trademark Registration No. 5,487,497 

(“Game Plan’s Mark).   On February 22, 2019, UNIP sought to acquire ownership of another mark.  

To date, both parties have taken trial testimony of witnesses, according to respective Pretrial 

Disclosures.  In fact, the parties stipulated to taking the trial testimony of Samuel Sesay and 

consenting to an extension to do so.  (62 TTABVUE).   On Thursday June 2, 2022, the parties took 

the trial testimony of Sam Sesay, the same day Game Plan’s first trial testimony period closed.  

The parties also agreed to take the testimony of DeAndra Alex, outside of the allotted time window, 

due to serious health concerns.  (55 TTABVUE).   On July 21, 2022, parties conferred and also 

agreed that the testimony of Sam Sesay was to be made public and not confidential, as UNIP filed 

various files during their trial testimony period.  The parties have substantially performed their 

requirements for trial testimony, and on September 17, 2022 all trial periods ended. (61 

TTABVUE).  However, Game Plan did not upload a file of the testimony taken of Samuel Sesay; 

it did not submit a Notice of Reliance for the use of testimony from depositions; and it did not 

submit the agency issued Trademark registration.  In Game Plan’s pending Trial Brief it proceeds 

on a theory that they are entitled to judgment as a matter of law.  

ARGUMENT 

We respectfully request the Board to deny UNIP’s untimely motion.  To grant or deny the 

present motion is within the discretion of the Board.  Hewlett-Packard Co. v. Olympus Corp., 931 
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F.2d 1551. (Fed. Cir. 1991).   We ask the Board to heavily weigh in its discretion that the law 

favors judgments on the merits wherever possible.  Id.   

In addition to the aforementioned consideration, Game Plan argues UNIP failed to meet 

the standard under the plain language of 37 C.F.R § 2.132(c), and the motion should be denied as 

UNIP did not move “before the opening of the testimony period.”  UNIP submitted its own 

testimony, and now files this motion months after the close of all testimony periods.  UNIP’s 

motion should be denied since they only argue that resetting the trial period would be a delay, 

which both parties are subject to, which is not prejudicial to UNIP.2  Therefore, UNIP does not 

carry its burden for their motion, and it should be denied.   

Game Plan respectfully asks the Board to use its discretion and deny UNIP’s motion, and 

prefer deciding this matter on the merits.   

The Parties come before the board with existing legitimate legal issues for the Board to 

decide on the merits.  In Genesco Inc. v. Martz, 66 USPQ2d 1260, 1263 (TTAB 2003), the Board 

found that when substantive evidentiary issues exist the Board routinely defers such issues until 

final decision.  Here, in 50 and 61 TTABVUE, the Board articulated substantive evidentiary issues 

exist. Moreover, under Weyerhaeuser Co. v. Katz, 24 USPQ2d 1230, 1233 (TTAB 1992) the Board 

stated, “it does not read testimony and consider substantive objections to evidence, or determine 

the probative value of evidence, prior to final hearing.” In Game Plan’s Trial Brief it will reference 

previously discovery evidence as reference in motions already filed with the Board. 

 
2 TTAB found no evidence that the short delay in the proceeding will prejudice Petitioner's 

ability to prosecute its case. L-Nutra, Inc. v. Marshall Nutraceuticals Pty Ltd , 2018 TTAB 

LEXIS 343, *6-7 (Trademark Trial & App. Bd. September 11, 2018) citing to, Pumpkin Ltd. v. 

Seed Corps, 43 USPQ2d 1582, 1587 (TTAB 1997).  
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Looking to the Eleventh Circuit, where the court stated that, although Federal Civil 

Procedure Rule  37 gives courts broad discretion, that discretion is "not unbridled." United States 

v. Certain Real Prop. Located at Route 1, Bryant, Ala., 126 F.3d 1314, 1317 (11th Cir. 1997).  The 

decision to dismiss a claim "ought to be a last resort—ordered only if noncompliance with 

discovery orders is due to willful or bad faith disregard for those orders." Id. quoting Cox v. Am. 

Cast Iron Pipe Co., 784 F.2d 1546, 1556 (11th Cir. 1986). "Violation of a discovery order caused 

by simple negligence, misunderstanding, or inability to comply will not justify a Rule 37 default 

judgment or dismissal." Id. Thus, Game Plan should be allowed to submit its Trial Brief. 

Not submitting trial testimony by Game Plan has several components.  On June 2, 2022, 

when the period closed, the parties were still eliciting Mr. Sesay’s testimony that day.  Second, 

Game Plan believes it is simple negligence in failing to upload documents.  Game Plan 

misunderstands that given Game Plan’s theory of the case, that submitting trial testimony would 

be necessary, since Game Plan relies on its Trial Brief. 

Game Plan’s Excusable Neglect 

Game Plan was not willful in failing to meet the deadline of the Board.  On June 2, 2022 

the parties were still taking trial testimony.  After years of litigation, Game Plan has evolved its 

theory, Game Plan believes its forthcoming Trial Brief would be tantamount to a motion for 

directed verdict based on the law and the known facts of UNIP’s transaction on February 22, 2019.  

That transaction eviscerates UNIP’s entire defense and along with the construction of their 

counterclaim. Game Plan simply points to what the parties have already exchanged via motions 

and will do so again in its Trial Brief.  Essentially, it is Game Plan’s theory that UNIP cannot 

prevail, as a matter of law. 
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When evaluating the four factors of excusable neglect, there is no prejudice to UNIP, if 

Game Plan were to submit its Trial Brief on December 31, 2022, as scheduled to allow the parties 

to prevail on their respective legal theories.  Alternatively, it would be harmless and without stress 

to the resources of the Board to adjust the timetable to set deadlines to allow Game Plan to comply 

with the rules, by submitting a Notice of Reliance, to preclude any sloppy practice.  At this point, 

the parties cause no harm to the Board’s resources, if dates have to be reset, since no consideration 

on the merits has been made yet.  The third factor weighs neutrally.  Game Plan had control over 

its filing, but not doing so will prove to be harmless as Game Plan proceeds with its unchanged 

legal theory for this case.  Game Plan’s upcoming Trial Brief would be tantamount to a directed 

verdict based on the acts of UNIP which does not require any trial testimony evidence from Game 

Plan.   

The fourth factor weighs in Game Plan’s favor as UNIP moved in an untimely manner 

under 37 C.F.R 2.132(c), and UNIP only articulates delay as the cause of prejudice.   However, 

delay does not create prejudice.3  Therefore, UNIP cannot be acting in good faith. 

Also a court must consider the following five factors from Malone v. United States Postal 

Service before entering a dismissal: "(1) the public's interest in expeditious resolution of litigation; 

(2) the court's need to manage its docket; (3) the risk of prejudice to the [other party]; (4) the public 

policy favoring disposition of cases on their merits; and (5) the availability of less drastic 

sanctions." 833 F.2d 128, 130 (9th Cir. 1987).   

 
3 TTAB found no evidence that the short delay in the proceeding will prejudice Petitioner's 

ability to prosecute its case. L-Nutra, Inc. v. Marshall Nutraceuticals Pty Ltd , 2018 TTAB 

LEXIS 343, *6-7 (Trademark Trial & App. Bd. September 11, 2018) citing to, Pumpkin Ltd. v. 

Seed Corps, 43 USPQ2d 1582, 1587 (TTAB 1997). 
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Again, there is pending litigation in the District Court for the District of Columbia 

dependent upon the final resolution of this matter. 

UNIP’s partial motion will not remove this matter from the Board’s docket, it would only 

dismiss Game Plan’s claim.  Thus, Game Plan believes an involuntary dismissal would be too 

drastic a sanction, especially since the District Court of the District of Columbia is looking to a 

meritorious finding from the Board.  The Board has had access to all the information necessary to 

make a decision on the merits for Game Plan’s claims.  Moreover, evaluation of the forthcoming 

Trial Briefs of the parties will allow this matter to be resolved on the merits.  In 61 and 50 

TTABVUE, the Board articulated several reasons why UNIP’s Motion Summary Judgment was 

denied.  Lastly, Game Plan makes an incredibly streamlined argument in hopes to prevail, which 

should create efficiency for the Board, in its Trial Brief. 

Game Plan’s Theory 

Game Plan has structured its forthcoming Trial Brief such that it functions much like a 

directed verdict (not available before TTAB), not needing trial testimony.  UNIP relies on 

overcoming the Notice of Opposition based on a purchase of rights made on February 22, 2019.  

That transaction in conjunction with UNIP’s counterclaim is self-defeating.  UNIP cannot prevail.4  

See 44 TTABVUE at 2.  This theory is buoyed by the fact that UNIP filed a counterclaim (12 

TTABVUE) that does not raise a tacking theory, and that same counterclaim establishes that the 

marks are confusingly similar.  Thus, Game Plan believes submitting its Trial Brief, with reference 

to those items will resolve this matter on the merits in favor of Game Plan. 

 
4 UNIP essentially is seeking to amend the applied for marks applications by claiming prior 

rights, which is completely barred by 37 C.F.R. § 2.133(a).  This must be treated as an admission 

of not having prior rights.  That coupled with UNIP’s counterclaim admitting to there being a 

likelihood of confusion, the Board can render a decision in favor of Game Plan. 
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When UNIP made the purchase, in an attempt to acquire rights after the initiation of this 

Notice of Opposition, that act conceded the matter to Game Plan.  Trademark Rules protect Game 

Plan from UNIP’s trafficking in marks, and UNIP’s desire to amend their positioning or 

applications, after this action commenced.  

Therefore, Game Plan moving solely with a forthcoming Trial Brief is excusable neglect, 

which should preclude involuntary dismissal. 37 C.F.R. § 2.132(a) see Pumpkin Ltd. V. The Seed 

Corps, 43 USPQ 2d 1582 (TTAB 1997), see also Pioneer Investment Services Co. v. Brunswick 

Associates Ltd., 507 U.S. 380, 113 S. Ct. 1489, 123 L. Ed 2d 74 (1993). 

Therefore, UNIP’s motion should be denied since there is excusable neglect. Game Plan 

has also shown cause for not complying with the Board’s deadlines. 

UNIP’s Use of Precedent Does NOT Support Granting their Motion 

In UNIP’s present motion (71 TTABVUE), UNIP relies on several cases and each of them 

are clearly discernable from the facts here.  First, UNIP in 71 TTABVUE, turns to the Hewlett-

Packard case. There, Hewlett-Packard’s trial testimony period ended on September 25th and 

Olympus, unlike UNIP, filed their motion for dismissal the following October 9th,  prior to the 

close of the entire trial period for both parties, in accordance with 37 C.F.R. 2.132(c).  Moreover, 

Hewlett-Packard failed to provide any evidence throughout the duration of the litigation, while 

using many tactics to delay.  Game Plan is not Hewlett-Packard.  UNIP’s arguments should be 

unpersuasive. 

As UNIP turns to Sanyo Watch Co, v. Sanyo Elec. Co, at 3 of 71 TTABVUE, UNIP failed 

“to seek immediate judgment from the Board” after June 2, 2022, which is when Game Plan’s trial 

testimony period ended.  UNIP waited until November 10, 2022, with Game Plan’s Trial Brief due 

December 31, 2022, giving the impression that UNIP lacks good faith. 
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UNIP then refers to Mattel, Inc. v. Henson, and there the Plaintiff Mattel failed to prosecute 

its claim, by not taking any discovery or trial testimony, unlike Game Plan.  See Mattel, Inc. v. 

Henson, 88F. App’x 401 (Fed. Cir. 2004).  Game Plan has expended tremendous resources in 

discovery and participated in trial testimony.   

UNIP’s reliance on FirstHealth of Carolinas, Inc. v. CareFirst of Maryland, Inc. is 

similarly misapplied.  479, F.3d 825, 827.5  Game Plan is not requesting to reopen the trial 

testimony period, to elicit more evidence to be more persuasive to the Board.  Game Plan simply 

would like the opportunity to present its legal theory in its forthcoming Trial Brief to persuade the 

Board, on the merits.  Game Plan believes it has all the proof necessary to prevail. 

 Finally, the Westlake case differs from the procedural posture of where the UNIP and Game 

Plan stand to date.6  Unlike in Westlake, Game Plan has taken trial testimony, cross-examined 

UNIP’s witnesses, and filed Pretrial Disclosures telling UNIP and the Board what Game Plan 

intends to show to prove its case.  In Westlake, the Board requested the party to show cause, as 

Game Plan has done above for not complying with the Board’s deadline. 

UNIP mistakenly relies on Otter Products LLC v. BaseOneLabs LLC, 105 USQ2d 1252, 

1254, stating the purpose of C.F.R. 2.132(a) is to prevent the expenditure of time and money 

defending any claims that have been abandoned.   First, Game Plan points out that none of their 

claims have been abandoned.  Second, UNIP stated in their Motion for Reconsideration that certain 

 
5 There, both parties filed briefs on the case, and both parties were represented by counsel at an 

oral hearing held before the Board. Carefirst of Md., Inc. v. FirstHealth of the Carolinas, Inc., 

2005 TTAB LEXIS 406, *27, 77 U.S.P.Q.2D (BNA) 1492, 1501 (Trademark Trial & App. Bd. 

September 20, 2005).  
6 The Board issued a show-cause order, giving the party in position of the plaintiff time to 

demonstrate why judgment should not be entered against him for failure to prosecute the case. 

Game Plan has not been afforded such an opportunity. Westlake v. Barrera, 659 F. App'x 622, 

623 (Fed. Cir. 2016) 
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facts are undisputed, and “[t]he Board is currently in as good a position to decide the priority issue 

as it will ever be.” (See 52 TTABVUE at 8).  Thus, UNIP concedes knowing where the parties 

stand to-date, and what the claims are.  That quote from UNIP becomes relevant to this present 

motion because granting this motion would highly prejudice Game Plan while creating a 

workaround from the merits of this matter. 

CONCLUSION 

Game Plan has shown cause for missing the Board’s deadline and provided excusable 

neglect to overcome UNIP’s untimely motion that lacks good faith.  Alternatively, Game Plan 

respectfully submits that there is availability of less drastic sanctions, especially since UNIP did 

not move timely or in good faith.  Game Plan also reiterates the discretion for the Board to resolve 

on the merits, as is preferred. 7  Game Plan’s not submitting trial testimony is a misunderstanding 

and certainly not willfulness not to comply with Board Rules.  Game Plan has and continues to 

prosecute its claims and deserves to have this matter resolved on the merits.  The public interest 

supports resolving this matter on the merits, as there is pending litigation is District Court, 

contingent upon the outcome of this fully litigated matter.  

 

Respectfully Submitted,  

GAME PLAN, INC. 

 

/Ryan L. Jones/ 

Ryan L. Jones, Esq. (1015309) 

Ryan L. Jones Law, LLC 

1133 21st Street NW, M200 

DATE: November 30, 2022 Washington, DC 20036 

 

 
7 United Constr. Prods. v. Tile Tech, Inc., 843 F.3d 1363, 1368 (Fed. Cir. 2016). 
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CERTIFICATE OF SERVICE 

I, Ryan L. Jones, hereby certify that a true and complete copy of the foregoing 

OPPOSITION has been served on Howard Shire, Esq. and Sean P. McConnell, counsel for 

Uninterrupted IP, LLC by forwarding said copy on November 30, 2022, via email to:  

howard.shire@troutman.com and sean.mcconnell@troutman.com 

  

Signature /Ryan L. Jones/    Date 11/30/2022      


