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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

GAME PLAN, INC.
Opposer/Respondent
Opposition No. 91244990

V.

UNINTERRUPTED IP, LLC

Applicant/Petitioner

GAME PLAN’S OPPOSITION TO UNIP’S
MOTION FOR RECONSIDERATION

Game Plan, Inc. (hereinafter “Game Plan”) opposes Uninterrupted IP LLC’s (hereinafter
“UNIP”) motion for reconsideration of the June 15, 2021 Order (“50 TTABVUE”) denying
UNIPS’ Motion for Partial Summary Judgment (“18 TTABVUE”).

L INTRODUCTION

UNIP seeks to relitigate the Board’s decision but fails to meet the standard for a motion for
reconsideration. The Board found credibility in the argument and evidence submitted by Game
Plan that there was a likelihood of confusion between the marks, and the evidence was probative
of an assignment in gross. That conclusion overcomes any tacking defense. As to whether UNIP
met the pleading standard or not—that issue is irrelevant given UNIP failed to convince the Board
there was no genuine issue of material fact.

As such, the Board did not err in pointing out that there are genuine issues of material fact
concerning whether the marks are confusingly similar. The Board pointed to side-by-side

comparisons and UNIP’s counterclaim (12 TTABVUE) where UNIP alleges the Game Plan’s



mark is confusingly similar to UNIP’s applied-for-marks.! The Board also found some evidence
to be probative of an assignment in gross. The Board correctly followed the legal standard for
granting or denying a motion for summary judgment and detailed its view of the evidence.

As previously mentioned, these findings surmount any chance of a tacking defense when
reviewing the facts in the light most favorable to Game Plan.

The Board expressly stated it would not cover each piece of evidence or argument, but
made it clear all the evidence and arguments were considered. The Board’s analysis in denying
UNIP’s motion for summary judgment was pointed as the Board accurately followed and stated
the known standard for granting or denying a motion for summary judgment.?

IL. BACKGROUND
Genuine Issues of Material Facts.

The parties do not agree on the facts, and those disputed facts by Game Plan are supported
by evidence. Those facts presented by Game Plan give credibility to the UNIP’s marks being
confusingly similar to Game Plan’s registered mark. Game Plan credibly highlighted evidence that
was probative of an assignment in gross by UNIP, which precludes any argument of priority by
UNIP. There are genuine issues of material fact in dispute regarding likelihood of confusion, and
the invalid transfer. Thus, a trial is required.

No Tacking Defense Available.

'See 50 TTABVUE 9.

2 At summary judgment, the moving party bears the initial burden of "showing the absence of a genuine issue as to
any material fact." Allen v. Tyson Foods, Inc., 121 F.3d 642, 646 (11th Cir. 1997); see also Celotex Corp. v. Catrett,
477 U.S. 317, 323, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986) see also, Vital Pharm., Inc. v. Monster Energy Co., 472
F. Supp. 3d 1237, 1249 (S.D. Fla. 2020). The Board determined UNIP failed to prove an absence of a genuine issues
of material facts.



The Board stated that UNIP failed to expressly state tacking as a defense, but this is not an
error by the Board. The Board also articulated that Game Plan made a statement regarding priority
of the marks, but ultimately determined enough facts were in dispute when reviewing the evidence.

The Board did not err in its June 15, 2021 Order because it believes UNIP failed to plead
and argue “tacking.” At the absolute best for UNIP, the Board made a harmless error. The Board
finding evidence that is probative of an assignment in gross precludes deciding the matter on a
tacking defense. Here, the facts tend to support the argument that UNIP made an assignment in
gross, making the “tacking” defense irrelevant, as for now. The Board also properly disregarded
UNIP’s arguments for common law rights as irrelevant for the same reason.

Therefore, the June 15, 2021 Order should stand—unchanged.

UNIP Does Not Meet the Standard for a Motion for Reconsideration.

UNIP has failed to meet the standard for granting their motion for reconsideration. The
standard being that the Board made an error of law, or the Board reached a decision clearly not
supported by the facts. The Board made no error of law nor reached a decision not supported by
the facts. Here, UNIP simply reargues points, which prevents UNIP from meeting the standard
for their motion. The motion must not be devoted simply to reargue the points presented in a brief

in the original motion.?

3 The Scotch Whisky Association Ltd. v. ASW Distillery, LLC, 2021 USPQ2d 179, at *3 (TTAB 2021).
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The Board Astutely Found a Plausible Assignment In Gross.

But for the plausible and likely assignment in gross that would lead to consumer deception
by UNIP, UNIP could potentially have had priority.* But, the Board determined enough evidence
exists for a reasonable fact finder to conclude that UNIP ran afoul of the legal standard for
transferring marks. Game Plan continues to show that UNIP made an invalid transfer.> To
successfully transfer a trademark and its priority, UNIP must receive the goodwill of the assignor,°
but the evidence being reviewed in the light most favorable to Game Plan undermined that proper
transfer. “Itis well-settled law that the transfer of a trademark or trade name without the attendant
goodwill of the business which it represents is, in general, an invalid, 'in gross' transfer of rights."”

Here, the Board made its decision to deny UNIP’s summary judgment motion to protect,
honor, and uphold a deeply rooted understanding in trademark law, that seeks to protect the
consumer from deception. ® UNIP cannot circumvent that basic principle. The Board’s decision
to deny UNIP’s motion was a thoughtful means to prevent a fraud on the purchasing public, who
reasonably assume that a mark signifies the nature and quality of a good.” Deciding otherwise at

this point would open the public up to deception.

1. UNIP’s failure to clearly plead any defense is irrelevant.

4 Carnival Brand Seafood Co. v. Carnival Brands, Inc., 187 F.3d 1307, 1310 (11th Cir. 1999).

5 In 49 TTABVUE, Game Plan clearly shows the Board that after the Opposition commenced, UNIP invalidity
received a mark from More Than An Athlete, Inc. UNIP does not use the mark as its predecessor and had no
intentions to do so, as admitted by UNIP.

6 Int'l Cosmetics Exch., Inc. v. Gapardis Health & Beauty, Inc., 303 F.3d 1242, 1246 (11th Cir. 2002).

7 Int'l Cosmetics, 303 F.3d at 1246; see also Ferrellgas Partners, L.P. v. Barrow, 143 F. App'x 180, 189 n.9 (11th
Cir. 2005).

8 See Heron Dev. Corp. v. Vacation Tours, Inc., 2017 U.S. Dist. LEXIS 196869, 2017 WL 5957743, at *5 (S.D. Fla.
Nov. 30, 2017).

° Vital Pharm., Inc. v. Monster Energy Co., 472 F. Supp. 3d 1237, 1262-63 (S.D. Fla. 2020) citing to MCCARTHY
ON TRADEMARKS § 18:3.



UNIP exhausts its arguments on a non-issue. The Board ruled it was possible that a
reasonable fact finder could conclude UNIP’s applied-for-marks are similar to Game Plan’s mark.
Whether UNIP met the pleading standard or not is irrelevant.

2. The marks are confusingly similar, and the assignment is invalid.

The Board sees that a reasonable fact finder could find that the marks are similar and there

is an assignment in gross. The Board clearly relied on the following facts:

1. UNIP alleged the marks were confusingly similar;'°

2. The CEO admitted that the marks looked similar;!!

3. The President undercuts any tacking argument, while also supporting Game Plan’s
argument of an assignment in gross, when they submitted an affidavit stating they never
intended to use DeAndra Alex’s mark because they always intended to use its own
mark.'?

4. UNIP purchased DeAndra Alex’s mark on February 22, 2019, after the filing of the
opposition in violation of TTAB rules.!?

Whether UNIP plead tacking or not, UNIP’s Devin Johnson submitted his 48 TTABVUE,

Ex. A- affidavit.'* In that he revealed UNIP’s intentions. In doing so, UNIP cannot allege common
law rights in the mark it purchased. Thus, the common law rights argument must be surrendered

along with any defense of tacking, making those non-issues for reconsideration.

10.See UNIP’s Counterclaim, at 12.

11 See Maverick Carter’s Deposition.

1248 TTABVUE, Ex. A.

1337 C.F.R. §2.133, precluding amending an application once office action has been taken.

1448 TTABVUE details UNIP’s assignment in gross. This is because the images and declaration blatantly describe,
acknowledge, and admit UNIP never intended to use Ms. DeAndra Alex’s mark. UNIP has admitted there was no
intention of using the mark acquired on 2/22/2019, because UNIP’s “2018” uses continued without interruption or
change, and Devin Johnson admits another launch of the same hangtags is to come. No uses of the 2/22/2019
purchase confirms Maverick Carter’s admission that UNIP only bought the rights on 2/22/2019 to allow UNIP to
continue its business.



3. There are no UNIP common law rights

As previously stated above based on the Board’s conclusion UNIP cannot rely upon the
alleged common law rights. The Board expressly states that UNIP cannot rely on the alleged prior
registration because Game Plan has submitted evidence that is probative of an assignment in gross,
as there was no goodwill passed.!> This eschews the requirement to discuss or revisit any
associated analysis by UNIP of common law rights, or other alleged priority in reliance on that
assignment.'®

4. UNIP’s Assignment in gross

UNIP reargues the same flawed analysis seeking a different result, thus failing to meet the
standard for its present motion. UNIP wants the Board to specifically reference the evidence that
Game Plan put forth that seemingly convinced the Board of the possibility there is an assignment
in gross.!” However, UNIP should not want the Board to signal to Game Plan the evidence Game
Plan should highlight as the most impactful during trial to prove the assignment in gross. The
Board did consider Game Plan’s side-by-side comparison while acknowledging that case law
informs the Board that “minor design features” do not render marks dissimilar. Case law has
revealed that changing the font like UNIP did is a minor design feature change. The Board cites
to Game Plan’s 44 TTABVUE, at 23, where Game Plan also revealed admissions by UNIP.

UNIP thinks there is no chance of confusion, but since the parties disagree and evidence
supports Game Plan’s perspective, UNIP’s motion for summary judgment was properly denied.

III.  DISCUSSION

15 See 50 TTABVUE at 9.

16 UNIP also confirms in its 48 TTABVUE that it will continue using its 2018 hangtags going forward, which do not
incorporate the common law uses of DeAndra Alex’s mark. (See 48 TTABVUE, Ex. A, at 7 8)

17 In Footnote 7 of 50 TTABVUE the Board expressly states it would not repeat or discuss all of the arguments or
submissions like evidence.



A. UNIP DOES NOT MEET THE STANDARD FOR A MOTION TO RECONSIDER.

Under 37 C.F.R. § 2.129(c) a motion for reconsideration will be granted if there is evidence
in the record with prevailing authorities that shows the Board erred in reaching the decision it
issued. UNIP’s request may not be used to introduce additional evidence.'®* The motion also
should not be devoted to a reargument of the points presented in the requesting party’s brief on the
case.!”

The Board did not err. The Board stated it reviewed all the evidence although it would not
specifically reference each document.? UNIP claims the Board made an error because it held
UNIP to a more stringent pleading standard than required. For the Board to grant this motion for
reconsideration, it would have to err by unseeing the mountain of evidence that suggests the marks
are confusingly similar, that UNIP made an assignment in gross, and that UNIP relies completely
on an acquisition made only after litigation commenced, which is barred by 37 C.F.R. 2.133.!

At this juncture, whether UNIP plead “tacking” as a defense under the pleading standard
is irrelevant.?? In Guess? IP Holder LP, the Board denied reconsideration because there is no
requirement that Board address irrelevant arguments when determining a motion. UNIP’s motion
must be denied.

Game Plan’s probative evidence that UNIP made an assignment-in-gross undermine
UNIP’s argument that UNIIP had prior rights—common law rights or otherwise—or standing to

bring a counterclaim. The Board is abundantly clear as seen at 50 TTABVE 9 that, “UNIP cannot

rely on its Registration N0.4343953” because “Game Plan has come forward with evidence that

18 Amoco Oil Co. v. Amerco, Inc., 201 USPQ 126, 127-28 (TTAB 1978).

19 Guess? IP Holder LP v. Knowluxe LLC, 116 USPQ2d 2018, 2019-20 (TTAB 2015).

20 See 50 TTABVUE, FN. 7.

2137 C.F.R. 2.133 states that an application cannot be amended once an opposition action has commenced. UNIP
sought to purchase a mark, to change its standing after litigation commenced.

22 Guess? IP Holder LP v. Knowluxe LLC, 116 USPQ2d 2018, 2019-20 (TTAB 2015).
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may be probative of the invalidity of the assignment of the mark to UNIP, such as whether goodwill
in the mark transferred in the assignment.”?’

The Board determined that there is a likelihood of confusion between the marks, after
reviewing the facts favorably to Game Plan given the side-by-side comparison, and the admission
by UNIP in its counterclaim that seeks to cancel Game Plan’s mark for being confusingly similar

to its own applied-for-marks.

B. THE BOARD PROPERLY FOLLOWS THE SUMMARY JUDGMENT STANDARD.

In 50 TTABVUE at 4, the Board thoroughly articulates and evaluates the summary
judgment standard, under Fed. R. Civ. P. 56(a), describing a factual dispute as genuine if a
reasonable fact finder could resolve the matter in favor of the non-moving party, Game Plan.**

The Board giving a generous review of the facts, allows the possibility to see this matter
as being found in favor of Game Plan. The Board relies upon Game Plan’s side-by-side analysis
of the respective marks, along with UNIP’s counterclaim alleging the marks are similar. The
Board recognizes Game Plan’s efforts to prove UNIP’s transfer was probative of an assignment in
gross, thus undermining UNIP’s reliance on the purchase of Registration No0.4343953.

Moreover, Game Plan believes that mark (No0.4343953) was abandoned and cannot be
relied upon, which overcomes Game Plan’s responsive pleading that mistakenly admits UNIP’s
priority, while eviscerating any possibility for UNIP to credibility argue or allege tacking. This is
to say nothing of the fact that Game Plan overcame a challenge to its own trademark application,
opposed UNIP’s applications, and has commenced litigation for trademark infringement against
UNIP.

C. UNIP’S ASSERTIONS DOES NOT MAKE UNIP CORRECT.

2 See 50 TTABVUE, at 9.
24 Opryland USA Inc. v. Great Am. Music Show Inc., 970 F.2d 847, 23 USPQ 2d 1471, 1472 (Fed. Cir. 1992).
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UNIP misses the significance of the Board’s analysis in the June 15, 2021 Order (50
TTABVUE). UNIP haplessly argues that they met a pleading standard, which is evidenced by
Game Plan arguing against UNIP’s allegation of a prior registration and prior rights. The pleading
standard is irrelevant to the conclusion the Board made. The Board clearly denied UNIP’s motion
because Game Plan submitted argument, fact, and evidence that supports a potential assignment
in gross by UNIP. This causes UNIP not to meet the summary judgment standard, which is why
their motion was properly denied.

D. THERE ARE GENUINE ISSUES OF MATERIAL FACTS.

1. Likelihood of Confusion

UNIP argued there were no genuine issues of material fact concerning a likelihood of
confusion, which is why they sought summary judgment—in part. Here, they are now rearguing
the same points. UNIP is still wrong. There were genuine issues of material fact, especially when
looking at those facts in the light most favorable to Game Plan:

1. UNIP alleged the marks were confusingly similar;?

2. The CEO admitted that the marks looked similar;°

With these admissions, there is a likelihood of confusion between Game Plan’s mark and
UNIP’s applied for marks, along with side-by-side comparisons.

2. Assignment in Gross

UNIP points the Board to 2018 hangtags as the hangtag they would use in upcoming
releases. This solidifies their assignment in gross as the purchase of More Than An Athlete, Inc.
did not come until 2019, after the litigation began. Then UNIP admits it would continue the use

of the marks made prior to the 2019 purchase. There is no indication of using any More Than An

2 See 12 TTABVUE, Counterclaim
26 See Maverick Carter’s deposition



Athlete, Inc. designs for UNIP’s business. The genuine issues of material facts regarding the
assignment in gross exist:
1. The President, Devin Johnson, submitted an affidavit saying they never intended to use
More than An Athlete Inc.’s mark because they always intended to use its own mark.?’
2. UNIP purchased More Than An Athlete Inc.’s mark on February 22, 2019, after the
filing of the opposition in violation of TTAB rules.?®
3. Maverick Carter admits UNIP only bought the mark of More Than An Athlete, Inc. to
continue doing UNIP’s business.

E. GAME PLAN DOES NOT CONCEDE PRIORITY.

Game Plan does not concede priority of rights to UNIP or any other party for any reason.
Game Plan made extensive arguments that support abandonment by UNIP along with an
assignment in gross by UNIP. Game Plan’s assignment in gross arguments were supported by
evidence, which the Board determined to be probative of an assignment in gross. Game Plan does
not admit or believe UNIP has priority.

F. NO MOREHOUSE DEFENSE AVAILABLE.

Under the Morehouse Defense doctrine, according to 50 TTABVUE fn. 4, the defense
offers potentially that an opposer in Game Plan’s position may potentially not “be further injured
because there already exists an injurious registration” and therefore the additional UNIP
registration may not add to the injury.? However, the Board cites to the O-M Bread case. The
court there stated the criteria for determining whether the defense is available. The rule is the

marks must be linked for purposes of continuity, or to be "tacked" for purposes of continuity. To

2748 TTABVUE, Devin Johnson’s affidavit.

237 C.F.R. §2.133, precluding amending an application once office action has been taken.

2 50 TTABVUE citing O-M Bread, Inc. v. U.S. Olympic Comm’n, 65 F.3d 933, 36 USPQ2d 1041, 1045 (fed. Cir.
1995).
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have the defense available, UNIP must show the marks create the same commercial impression,
and must not alter the character of the earlier mark.*® Game Plan argues UNIP cannot meet this
standard.

First, the mark UNIP purchased may have been abandoned. Second, Game Plan provided
probative evidence that UNIP had no intention of making use of the More Than An Athlete, Inc?!
mark giving rise to the assignment in gross,*? thus, it lacked continuity. And Game Plan made
extensive showings that More Than An Athlete, Inc. and UNIP operated differently in their
business purpose (lacking transfer of goodwill), along with changing the mark completely so not
to keep the same commercial impression. More Than An Athlete, Inc’s mark is much different
from UNIP’s marks creating a different commercial impression. Thus, UNIP does meet the criteria
for that defense to be available.

The Board did not err. The Board showed all the reasoning necessary when making its
correct decision to deny UNIP’s motion for summary judgment. The assignment in gross makes
it possible that the equitable Morehouse defense can be overcome, therefore denial of summary
judgment is necessary.

G. SPIRIT OF THE LAW

Given the purpose of the Lanham Act, it is important to highlight that UNIP representatives

walked into an arena in Washington, D.C., saw the use of Game Plan’s mark, made a colorable

30 0-M Bread, Inc. v. United States Olympic Comm., 65 F.3d 933, 938 (Fed. Cir. 1995).

31 This is confirmed when Devin Johnson admits: “Uninterrupted always intended to resume use of these trademarks
[from 2018] on hangtags or labels for t-shirts and sweatshirts. Within the next month, Uninterrupted will launch a
new line of t-shirts and sweatshirts featuring the MORE THAN AN ATHLETE™ [Not the U.S. Reg. No. US. Reg.
No. 4,343,953], and | AM MORE THAN AN ATHLETE™ marks on labels and/or hangtags.” See TTABVUE 48.
32 See 43/44 TTABVUE, in which Game Plan describes with particularity the legal standard for an assignment in
gross along with the trademark rule that bars trafficking in marks, and making changes to an application, after office
action has commenced. Game Plan asserts here that UNIP has admitted there was no intention of using the mark
acquired on 2/22/2019, because UNIP’s “2018” uses continued without interruption or change, and Devin Johnson
admits another launch of the same hangtags is to come. No uses of the 2/22/2019 purchase confirms Maverick
Carter’s admission that UNIP only bought the rights on 2/22/2019 to allow UNIP to continue its business.
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imitation of Game Plan’s mark, used the mark in the same exact way in the steam of commerce,
creating the same commercial impression as Game Plan, then UNIP applied for registration of a
mark that is registered by Game Plan. The deeply rooted purpose of the Lanham Act is keeping
the consumer from being deceived. Thus, Game Plan opposed each of UNIP’s six applications.
After several extensions to file an answer, UNIP then reached a deal with More Than An Athlete,
Inc. The law must protect Game Plan here, as UNIP admitted the purchase was only made for
UNIP to continue doing what UNIP was doing prior to the February 22, 2019, purchase. Thus,
UNIP was merely trafficking in marks, while admitting to making an assignment in gross. UNIP’s
applications must be denied.
IV.  CONCLUSION

UNIP is admittedly in violation of rules, regulations, established case law, and legal theory
all in place to protect parties like Game Plan against such injurious, and infringing behavior. The
Board did not err, and the Board has numerous methods in which it could reach the same

conclusion.

Respectfully Submitted,
GAME PLAN, INC.

/Ryan L. Jones/

Ryan L. Jones, Esq. (1015309)

Ryan L. Jones Law, LL.C

1133 21° Street NW, M200

DATE: July 26, 2021 Washington, DC 20036

CERTIFICATE OF SERVICE

I, Ryan L. Jones, hereby certify that a true and complete copy of the foregoing
Opposition to UNIP’s Motion for Reconsideration has been served on the Board via the ETTSA
system and Howard Shire, Esq. and Sean P. McConnell, counsel for Uninterrupted IP, LLC by
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forwarding said copy on March 19, 2021 via email to: howard.shire@troutman.com and
sean.mcconnell@troutman.com

Signature /Ryan L. Jones/ Date_ 07/26/2021
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