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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

  

PUBLICIS MEDIA LIMITED,  )       

      )  

      ) Opposition No. 91244806 

   Opposer,  ) 

      ) Application Serial No. 87/716,741 

v.      ) 

      ) Mark:  ZENITHER 

MARTELL BROADCASTING  ) 

SYSTEMS, INC.,    ) 

      ) 

   Applicant.  ) 

      ) 

 

APPLICANT’S ANSWER AND AFFIRMATIVE DEFENSES TO  

NOTICE OF OPPOSITION 

 

 Applicant, Martell Broadcasting Systems, Inc. (“Applicant” or “Martell”), by and through 

undersigned counsel, answers the Notice of Opposition filed by Opposer, Publicis Media Limited 

(“Opposer” or “Publicis”).  Applicant denies any allegations in the headings and introduction 

unless expressly admitted below.  In response to the specific allegations of the Notice of 

Opposition, Applicant states: 

1. Applicant is without sufficient knowledge or information to admit or deny the 

allegations contained in Paragraph 1 and, therefore, denies same. 

2. Applicant is without sufficient knowledge or information to admit or deny the 

allegations contained in Paragraph 2 and, therefore, denies same. 

3. Applicant admits that Opposer is the owner of record identified in USPTO records 

for U.S. Trademark Registration No. 5,261,725.  Applicant denies the services for that registration 

identified in Paragraph 3 and refers instead to the services identified in U.S. Trademark 

Registration No. 5,261,725 for their content. 
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4. Applicant denies the allegations contained in Paragraph 4. 

5. Applicant denies the allegations contained in Paragraph 5. 

6. Applicant denies the allegations contained in Paragraph 6. 

7. The allegations in Paragraph 7 call for a legal conclusion and no response is 

required.  To the extent a response is required, Applicant is without sufficient knowledge or 

information to admit or deny the allegations contained in Paragraph 7. 

As to the unnumbered paragraphs of the Notice of Opposition, Applicant denies all 

allegations and denies that Opposer is entitled to the requested relief. 

GENERAL DENIAL 

Applicant denies each and every allegation contained in the Notice of Opposition that is 

not specifically admitted to be true. 

DEFENSES 

 Applicant asserts that the following defenses and facts bar Opposer’s requested relief in its 

Notice of Opposition.  Applicant reserves the right to raises additional defenses and plead 

counterclaims if the same are warranted based on facts learned in discovery or upon further 

investigation. 

FIRST DEFENSE 

 The Notice of Opposition fails to state a claim upon which relief can be granted. 

SECOND DEFENSE 

 There is no likelihood of confusion, mistake or deception because, inter alia, Applicant’s 

mark and the mark that is the subject of the registration pled by Opposer are not confusingly similar 

or likely to cause confusion.  Among other things, Applicant’s mark and the mark cited by Opposer 

are sufficiently different in appearance, sound, connotation, and commercial impression such that 
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they are not likely to cause confusion among consumers. Additionally, Applicant and Opposer’s 

respective marks are used or will be used with different and unrelated goods and services and in 

separate channels of trade.  Moreover, Applicant’s goods and services and Opposer’s goods and 

services are not sold to the same classes of purchasers.  Additionally, there are already a number 

of ZENITH marks and other marks that contain the term ZENITH registered and co-existing in 

the United States for a variety of goods and services by third parties.  

THIRD DEFENSE 

 Opposer is not and will not be damaged by the issuance of a registration based on 

Applicant’s mark. 

FOURTH DEFENSE 

 Opposer’s claims are barred because Opposer cannot demonstrate prior trademark rights 

to the mark that is the subject of the registration pled by Opposer. 

FIFTH DEFENSE 

Opposer’s claims are barred by additional defenses that may arise during the course of this 

Opposition, which Applicant reserves the right to assert. 

WHEREFORE, Applicant respectfully requests that this Board dismiss the Opposition and 

approve the registration of Applicant’s Mark. 
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Dated:  January 25, 2019   Respectfully submitted, 

By:    /Joshua D. Martin/   

      Joshua D. Martin 

      Florida Bar No. 028100 

      Email: josh.martin@johnsonmartinlaw.com 

      JOHNSON & MARTIN, P.A. 

      500 W. Cypress Creek Rd. 

      Suite 430 

      Fort Lauderdale, Florida  33309 

      Telephone:  (954) 790-6699 

      Facsimile:  (954) 206-0017 

  

Attorney for Applicant, Martell Broadcasting 

Systems, Inc. 

 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that a true and correct copy of this Answer and Affirmative Defenses to 

Notice of Opposition, which was electronically filed, is being sent via email to Opposer’s Counsel 

at the address below on this 25th day of January, 2019: 

Stephen F. Roth 

Lerner David Littenberg Krumholz & Mentlik LLP 

600 South Avenue West 

Westfield, NJ 07090 

E-Mail: sroth@lernerdavid.com, litigation@lernerdavid.com 

Telephone: (908) 654-5000 

 

Date: January 25, 2019    By:/Joshua D. Martin/   

 Joshua D. Martin, Esq. 

 

 


