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By the Trademark Trial and Appeal Board:

Each of the above-captioned opposition proceedings comes up on a motion
for judgment on the pleadings filed by Applicant on December 30, 2018. The
motions have been fully briefed.!

Preliminarily, it is noted that the motions were timely filed, i.e., after the

close of pleadings but prior to the day of the deadline for pretrial disclosures

L It is noted that the briefs submitted for each case and arguments therein are
substantially identical. Although these proceedings are not consolidated, in the
interest of judicial efficiency, a single order is issued and entered into each of the
proceedings. References to the record are in accordance with Opposition No.
91244305 unless otherwise stated.

Additionally, Applicant is advised that the Notice of Decision in Opposition No.
91244307 filed on January 26, 2019, will be given no consideration for the same
reasons it was not considered in Opposition Nos. 91244305 and 91244308, i.e., no
legal support was provided by Applicant for his contention that the UDRP
proceeding that is the subject of the notice is related to the Board proceeding and the
filing was made, in any event, after briefing on Applicant’s motion for judgment on
the pleadings concluded. See Trademark Rule 2.127(d).
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for the first testimony period. See Shared, LLC v. Shared Space of Atlanta,
LLC, 125 USPQ2d 1143, 1144 (TTAB 2017); Fed. R. Civ. P. 12(c).

A motion for judgment on the pleadings is a test solely of the undisputed
facts appearing in all the pleadings, supplemented by any facts of which the
Board will take judicial notice. See Kraft Group LLC v. Harpole, 90 USPQ2d
1837, 1840 (TTAB 2009). For purposes of the motion, all well-pleaded factual
allegations of the nonmoving party must be accepted as true while those
allegations of the moving party which have been denied (or which are taken
as denied, pursuant to Fed. R. Civ. P. 8(b)(6), because no responsive pleading
thereto i1s required or permitted) are deemed false. See Media Online Inc. v.
El Clasificado, Inc., 88 USPQ2d 1285, 1288 (TTAB 2008). Conclusions of law
are not taken as admitted. Id. All reasonable inferences from the pleadings
are drawn in favor of the nonmoving party. See Baroid Drilling Fluids Inc. v.
Sun Drilling Prods., 24 USPQ2d 1048, 1049 (TTAB 1992). A judgment on the
pleadings may be granted only where, on the facts as deemed admitted, there
1s no genuine dispute of material fact to be resolved, and the moving party is
entitled to judgment on the substantive merits of the controversy, as a matter
of law. See Ava Enters. Inc. v. P.A.C. Trading Grp., Inc., 86 USPQ2d 1659,
1659 (TTAB 2008). A party may not obtain a judgment on the pleadings if the
nonmoving party’s pleading raises issues of fact, which, if proved, would
establish the nonmoving party’s entitlement to judgment. See Baroid Drilling

Fluids, 24 USPQ2d at 1049.
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All three notices of opposition assert a single claim of priority and
likelihood of confusion under Section 2(d) of the Trademark Act. In his
motions, Applicant contends that he is entitled to judgment on Opposer’s
claim of likelihood of confusion “[e]ven if Applicant’s mark were [sic] identical
to Opposer’s marks” because “Opposer and Applicant offer vastly different
products and services, through vastly different channels of trade to vastly
different customers/consumers.” The contention is not well taken.

On a motion for judgment on the pleadings, the Board does not weigh any
evidence regarding the likelihood of confusion factors outlined in In re E.I. du
Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). Rather,
the Board’s focus is solely on the allegations in the pleadings, accepting as
true Opposer’s factual allegations (as the nonmoving party) and deeming as
false Applicant’s allegations (as the moving party) and drawing all
reasonable inferences therefrom in favor of Opposer. Under this analysis,
Applicant has failed to demonstrate the absence of a genuine dispute of
material fact on the question of likelihood of confusion.

There is no issue concerning Opposer’s standing and priority. By virtue of
its pleaded registrations, Opposer has adequately pleaded a direct
commercial interest and, therefore, its standing. See Cunningham v. Laser
Golf Corp., 222 F.3d 943, 55 USPQ2d 1842, 1844 (Fed. Cir. 2000). Moreover,

priority is not in issue as to the pleaded registrations. See King Candy Co.,

2 5 TTABVUE 5-6.



Opposition Nos. 91244305, 91244307 and 91244308

Inc. v. Eunice King's Kitchen, Inc., 496 F.2d 1400, 1403, 182 USPQ 108, 110
(CCPA 1974).

However, Applicant has denied the salient allegations in each of Opposer’s
pleadings concerning the similarities of the marks, relatedness of the parties’
goods and services, and overlap of the parties’ consumers and trade
channels.3 Furthermore, the allegations in Applicant’s answers, which are
largely mimicked in and form the basis of Applicant’s motions, are taken as
denied and deemed false. These denials clearly raise genuine disputes of
material fact as to essential elements of Opposer’s likelihood of confusion
claim, see The Scotch Whisky Ass’n v. U.S. Distilled Prods. Co., 13 USPQ2d
1711, 1713 n.1 (TTAB 1989) (denying defendant’s motion for judgment on the
pleadings in view of denials in answer), and thereby preclude any finding
that Applicant i1s entitled to judgment in his favor on the question of
likelihood of confusion.

While it is Applicant’s contention that the dissimilarities in the parties’
goods and services, as well as the parties’ consumers and trade channels, are
so great as to preclude a likelihood of confusion, there are no material
allegations of fact, either admitted or uncontroverted, that dictate such a
conclusion, particularly when viewed in connection with Opposer’s allegation
that the parties’ marks are confusingly similar based on the shared term

REGENX.4 Since any inference that can reasonably be drawn from the

3 1 TTABVUE 9-10.
¢+ 1TTABVUE 9.
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pleadings must be drawn in favor of Opposer, Applicant has failed to
demonstrate that there are no genuine disputes of material fact to be
resolved on the question of likelihood of confusion. Accordingly, Applicant’s
motions for judgment on the pleadings are hereby DENIED.

It is noted that the parties are also involved in Opposition No. 91244304.
It appears that consolidation of these four proceedings may be appropriate.
However, in view of Applicant’s pending motion for default in the ‘304
proceeding, the three opposition proceedings herein are SUSPENDED

pending disposition of the motion for default in the related proceeding.
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